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PART I. 


POLITICAL PRINCIPLES. 


CHAPTER 1. 

INTRODUCTION. 

We have endeavoured in previous volumes to discuss the 
origin and to trace the development of what seem to us 
the most characteristic political conceptions of the Middle 
Ages, and we have seen that the h’ story which we have been 
considering is the history of ideas and principles very living 
and very closely related to the actual experience of W^tom 
Europe. We have traced their origin to the post- Aristotelian 
philosophy, espcciallj^ as represented in the works of the 
Christian Fathers and^ the Boman Law books, and to the 
principles involved in the institutions of the new political 
societies which were built up upon the ruins of the Boman 
Empire in the West. We have considered how far these 
traditions had been affected by the development of Feudalism, 
by the revived study of the Boman Law in the twelfth 
century, and by the parallel development of the systematic 
treatment of Canon Law. In this volume we have to consider 
the full development of these conceptions in the thirteenth 
century, and their embodiment in the system of the repre- 
sentation of the community which in England we call the 
Parliament. For it is from the Middle Ages that the modem 
world has inherited the representative system, and this system 
VOL. V. A 
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was the natural development of the fundamental political 
conception of mediseval society — ^that is, that the community 
is the source of all political authority. 

We are indeed confronted with a certain difQculty when 
we endeavour to trace the history of civilisation. There is 
a sense in which it is true to say that the civilisation of the 
Middle Ages culminated in the thirteenth century, and that 
this civilisation is diiTercnt from the modem. In econonyc 
conditions and structure, in scientidc and philosophic thought, 
in some aspects of art, in some intellectual forms of religion, 
there are certainly great and significant differences between 
the mediseval and the modem world. It may be said that in 
all these various aspects, the civilisation of the Middle Ages 
found its most complete expression in the thirteenth century, 
and that, with its close, it began to show evident signs of 
decay, and that it was only very slowly and gradually that 
the new system of the modem world emerged. 

All this is in a measure true, and yet it is also doubtful 
whether it is more than a half-truth, and, like all half-truths, 
at least as misleading as it is illuminating. We cannot here 
deal with the general question, we must confine ourselves to 
the political aspect of civilisation. And here the conception 
of the existence of some profound gulf between the mediaeval 
and the modem is a mistake ; the history of political prin- 
ciples and even institutions was continuous. The Kenaissance 
may or may not represent a really new beginning in philosophy 
[and science, it did not do so in political ideas and forms. 

It is no doubt true that there is one apparent contradiction 
to this continuity, and that is, that the conception of the 
union of Temporal and Spiritual power in one authority has 
disappeared. We have in this volume to deal with the final 
development of this conception, and we shall consider what 
was its real character. We would, however, venture to say 
at once and emphatically w hat we think is evident from the 
previous volumes of this work, that even so far as this con- 
ception was really important in the Middle Ages — and how 
far and in what sense it was so we shall have to consider — 
it had little or no relation to the actual character and develop- 
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ment of political ideas in general. We yenture to say that it 
will become clear to any one who considers the actual char- 
acter and sources of the political ideas of the Middle Ages 
that they were wholly independent of this conception ; that 
the principles of the supremacy of law, and of the community 
as the source of authority, were substantially unaffected by 
the question of ' the relations of the political and religious 
authorities. 

We do not mean to undervalue the significance of the rela- 
tion of the Temporal and Spiritual powers, nor do we mean 
to suggest that the great conflicts of the Middle Ages have 
not left behind them a principle of the greatest and most 
enduring importance — th at is,, the principle of the independ- 
ence of the spiritual life from the control of the political 
authority of society. We do not undervalue this, for, indeed, 
we tblhk tnai; it is just here that we find the most profound 
of the differences which separate the ancient world from the 
medieval and modem. And yet it remains true that this 
conflict did not in any intrinsic way affect the development 
of the general political ideas of the Middle Ages, and it is 
with these that we are concerned. 

In this volume we have to consider the full development 
of the political theories whose origins we have endeavoured 
to trace in the earlier volumes, and their relati(^ to the 
various political experiments of the thirteenth century, and 
especially to the system of the representation of the com- 
mimity. We shall now also find ourselves in a position to 
consider the revival of the Aristotelian political ideas, espe- 
^ally in the works of St ^omas Aqmhas. '^d tP ask how 
far this influence was of real imjiortance. ~In the next volume 
ive shall have to consider how far it was permanent. 



CHAPTER n. 

CONVENTION AND NATURE. 

«The political theory of the Middle Ages is formally separated 
from that of Aristotle and Plato, and from that of the nine- 
"'^jiinth century, by one gi-eat presupposition — that is/4ha t the 
institutions o f civilise d society are founded nj)on “cony£n- 
tioli,” not upon ‘‘nat jirkJ^iRoMTideed, that this distinction is 
only mediaeval, for it continued to dominate Etjropean thought 
until the latter part of the eighteenth century? It is, indeed, 
only ^ith Montesquieu, Itousseau’s ‘ Contrat Social,’ and 
Burke, that the characteristically modem return to the 
Aristotelian and Platonic mode of thought was established. 
No detailed discussion of this is necessary, for it is obvious 
that the conceptions of Hooker, of Holfbes, and of Locke, are 
all in their different ways founded upon the distinction between 
“ nature ” and convention. 

•The normal political theory of the Middle Ages was not 
Aristotelian, butr/was derived from the post-^istotelian 
philoso phy mainly through the Roman Law and the Ch ristian 
.Fathers.* It was not till the thirteenth century that mediseval 
thinkers became acquainted with the Aristotelian political 
theory. In this chapter we shall consider the effects of this 
discovery in the attempt made by 8t Thomas Aquinas to 
restate some fundamental conceptions of political theory in 
the terms of Aristotle. 

The post- Aristotelian political thinkers regard “ nature ” 
as primarily expressing the original or primitive condition 
of the world and of human life, a condition of innocence and 
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felicity, out of which men passed owing to the appearance 
of vice or sin in man. 

The Stoics, at least as represented by Posidonius in Seneca’s 
account, looked back to a golden age in which men were 
uncorrupt in nature, lofty of soul, and but newly sprung 
from the gods, and in which they lived together in peace 
and happiness, requiring no coercive government, and seek- 
•ing for no individual property. Out of this happy and inno- 
cent lif^ they passed, because evil appeared in the world. 
They became ambitious, and were possessed by the lust of 
authority ; they became avaricious, and would not be satisfied 
with the common enjoyment of the good things of the world.^ 

This conception of the difference between the natural 
state and the conventional is implied in the treatment of 
“ Natural Law ” in the Eoman jurisprudence both of the 
second century and of the sixth, and, indeed, it is in some of 
the phrases which belong to these that the conception is most 
dramatically embodied. As far as the natural law is con- 
cerned, all men are equal , by natural law all men should 
be bom free, says Ulpian j slavery, says Plo’’entinu8, is con- 
trary to nature,* The treatment of the subject of “ nature ” 
in the Boman Jurists is not indeed free from ambiguities, 
and in our first volunje we have endeavoured to disentangle 
these, but the general conclusion is clear. 

When, therefore, we find the same conceptions in the 
Christian Fathers, there is no doubt as to their source. -They 
were not specifically Christian ideas, but they fitted without 
difficulty into the ^t^jj*** ^'pforprofQfinn of the sto ry of ^h e 
original i nnocence of man and his fall.^ ^And these were the 
conceptions of all the Fathers from St Lrenaeus in the second 
century and St Augustine in the fifth to St Gregory the Great 
in the sixth. They all present one and the same view of the 
original conditions of human life, and of the origin of the 
institutions of political society. • Government, says Irenseus, 
was made necessary because men departed from God, and 
hated their fellow-men and fell into confusion and disorder 

* Seneca, ' Epistles,* ziv. 8. (Cf. vol. * * Digest,' i. 17, 32 ; i. 1, 4 > i. 0, 4. 
L p. 28.) (Cf. Tol. i. p. 47.) 
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of every kind.^ Gk>d, said St Augustine, made the rational 
man to be the master of other animals, not of his fellow-men, 
and the lust of power of man over his fellows, who are his 
equals, is an intolerable arrogance of the soul.* St Gregory 
the Great bade men who are placed in authority to consider 
not their power and rank, but the equality of their nature, 
for man was by nature set over the irrational animals, not 
over his fellow -men.® All this represents, not the desire to, 
depreciate the dignity or importance of the political dider, as 
some writers have tended to think, not being fully aware of 
the post-Aristotehan theory of society, but only the assertion 
of the artificial or conventional character of organised society 
and its institutions, as contrasted with the happy anarchy 
of the primitive world.* 

It is true that w'e should be glad if we could see more 
clearly how these curiously unhistorical and infelicitous in- 
terpretations of human institutions should have replaced the 
sane and penetrating conceptions of Aristotle, and his appre- 
hension that the social and political order was not the result 
of vice, but rather the method of the progress of man towards 
the attainment of his true nature. Unfortimately, the philo- 
sophic literature of the last centuries of the pre-Christian era 
has perished, or survives only in fragments, and y>e cannot 
do more than conjecture the causes which lay behind this 
change. 

•It is, however, reasonable to say that one explanation of 
^e change was that, with all its merits, the Aristotelian 
^eory of society did not take account, or at least did not take 
sufficient account, of ^ some aspects of human nature which 
were apprehended during the centuries between Aristotle and 
the Christian era, and that also a certain undue conservatism 
of thought in Aristotle brought about an intelligible reaction. 
Aristotle’s conception of political society as the necessary 
condition of human life and progress, and of the political order 
as founded upon the conception of a moral justice, w^ere pro- 

* Bt InntBua. ‘ Adv. Haer.,’ v. 24. ® St Gregory the Great, * Exp. 

(Of. vol. i. p. 129.) Moralis,' xxi. 16. (Cf. vol. i. pp. 120- 

> St Augustine, * De Oiv. Dei,’ xix. 16. 128.) 
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found and permanent. But he failed to understand the com- 
plementary truth of the equal and free personality of men ; 
and he accepted the actually existing inequality of the Greek 
and the Barbarian as though it were a final reality, instead of 
what it proved itself to be, merely a phase in the historical 
process.* 

It was not unreasonable when Aristotle recognised the gulf 
which lay between the Greek with his highly developed in- 
teUectnal and political civilisation, and the crude barbarism 
of the Oriental world as he knew it ; but a few generations 
of the Hellenistic civilisation were enough to show that he 
had taken the existing fact to be a perpetual and necessary! 
truth. •And in the same way, in his profound apprehension 
of the meaning of the social and political order of human life, 
he failed to take sufficient accoimt of the fact that though, 
in his own phrase, the State ia prior to the individual, the 
State exists for the individual, and not the individu^ for the 
State. % The truth is that it was the apprehension of the 
equality of human personality which for the time being seemed 
to undermine the whole Aristotelian conception of society, and 
provoked a reaction in which, for the time, men could only 
think of the actual world as representing the result of some 
primaeval catastrophe. For the equality of human personality 
was not a speculatioti but an observation of fact ; it was 
Aristotle’s attempt to distinguish between the natural master 
and the natural slave which proved itself to be a merely 
speculative theory. The Greeks went out into the world, 
and though a mere handful of men, tho crazy empires of the 
East crumbled into dust before them ; but as they settled 
down among the conquered peoples, they foimd them capable 
of learning all they had to teach. And presently a greater 
empire than the Macedonian found itself first puzzled and 
then conquered by an assertion of the independence of person- 
ality which refused to submit even to the majestic authority 
of Borne. The words attributed to the Apostles, “ whether 
it be right in the sight of God to hearken unto you rather 
than unto God, judge ye,”^ represented an immense change 

Acts of the Apootles, iv. 19. 
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in the relation of the individual personality to society. We 
do not mean that this movement was peculiar to Christianity ; 
the claim that man is amenable through his own reason and 
conscience to some greater authority than that of the State 
had been expressed many centuries before with a profound 
and moving eloquence in the ‘ Antigone,’ and Sophocles was 
only anticipating the movement of thought and feeling of 
which the philosophical conception of the equal individual 
personality is the form. 

It was i)erhap8 no great wonder that in the first clash of 
the yet unsolved antinomy of the freedom of the individual 
and the authority of society, men should have found the 
explanation in the poetic tradition of that catastrophe by 
which, as they thought, the innocent liberty of the primseval 
world, in which men were good and happy, had been lost, 
land a harsher and sterner order had been required to preserve 
lat least some relics of the gracious past. For this is also the 
meaning of that law of nature of which philosophers and 
jurists and Christian Fathers spoke ; it expressed principles 
which might not be wholly realised, but w'hich should at 
least limit and direct and control the authority of human 
society, while the positive law' and order of society embodied 
the discipUnai'y measures w'hich the faults and vices of human 
nature, as it actually is, required. 

•Such, at any rate, was the theory of the natiue of the 
institutions of society which the Middle Ages inherited from 
the post-Aristotelian philosophy through the Koman Law 
and the Fathers* and we have endeavoured in previous volumes 
to show how these conceptions w'cre expressed both in the 
legal and general literature of those ages| It is not necessary 
to add much by way of illustrating the continuance of the 
same conceptions in the thirteenth century. We have in the 
second and third volumes of this work illustrated this from 
the works of the Civil and Canon Lawyers, and even from the 
Feudal Jurists, and here, therefore, we only cite one or two 
further examples. 

The first occurs, in that oddly irrelevant and rhetorical 
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manner which is characteristic of the Fathers and of most 
of the medieval writers, in the introduction to a Constitution 
of the Emperor Frederic II. of the year 1 ^% in which he 
appointed his son TTfinr y Vifiar-r^ftTiftral of Tnaea nv. The 
Constitution represents Justice as establishing the authority 
of princes in order to restrain the insolence of transgressors, 
for men would gladly have avoided the yoke of lordship, 
,and would never have surrendered that liberty which they 
had redfcivod from nature if it had not been that the license 
of wicked men was actually inflicting grave injuries on the 
human race, and this compelled nature to submit to justice 
and liberty to obey judgment. i.\ The rotundity of the phrases 
is sufficiently absurd, though it is characteristic of the Bologna 
Jurists when they were iu a rhetorical mood,' but they repre- 
sent the contrast between the natural and the conventional 
conditions of human life. \ 

The other example which w'e cite is even more signiflcant, 
for it is to be found in the works of Albert the Great, the 
teacher of St Thomas Aquinas, and witlTlCtariife are on the 
verge of the recovery of the Aristotelian political theory. In 
his ‘ Summa Theologica ’ he cites the contention that the 
subjection of man to man is either actually slavery or has 
something of its character, and was established on account 
of sin, as is evident from the curse of Noah upon Canaan. 
For Gregory the Great had said that nature brought forth 
all men equal, and therefore that pride which leads a man 
to desire to be set over his fellow-men is contrary to nature.* 

As we have said, it is needless to multiply examples of 
what had been for many centuries the accepted tradition, 
that the institution of coercive government wa^egarded as 
a convention, which did not arise from natureYbut was due 
to the appearance of evil in the world. The pre-Thomist 
writers of the thirteenth century did not, as far as we have 
observed, add anything material to the tradition. 

It is not our part in this work to deal with the history of 

^ M. G. H., ‘Const.,’ vol. ii. 216. logics, ’ ii. Quest. 26, Memb. i. 1. 

* Albert the Great, ‘Summa Tbeo- 



10 


POLITIGAL PROrCIPLES. 


[PABt I. 


the recovery of the Aristotelian writings ; the subject has 
been discussed in various works. And we are not here con- 
cerned with the far-reaching effects of this in the development 
of the general philosophic system of the Middle Ages. That 
is again a large and important subject, with a literature of 
its own. It is enough for our purpose to observe that 8t 
Thomas Aquinas was in possession of the whole range of the 
work of Aristotle, including the Politics and the Ethics, and^ 
that he not only studied him carefiilly, but that ^s oun 
work on politics represents the results of this study. 

*It was with St Tliomas that the Stoic and Legal and 
Patristic traditions, which had hitherto dominated the more 
abstract aspects of the Political Theory of the Middle Ages, 
began to bo crossed by a new influence.* *In the traditional 
theory the great institutions of human society, coercive 
government, slavery, and property, are the results of the 
vicious desires and imi)ulses of men, not of the original char- 
acter of their true natm’e;^ut they \vere also the means 
by which these vicious impulses might be restrained or limited. 
In the terms of the Christian Fathers, they were at the same 
time the results of sin, and the divine remedies for sin# 

• St Thomas does not in all respects dirc-ctiy and categorically 
contradict these conceptions, but under the influence of 
Aristotle he does very carefully and clearly set out a con- 
ception of human society and its institutions which is funda- 
mentally ditferent. In order, however, that we may properly 
appreciate li^ position, we must consider s^anitely his 
fcreatment^of government , ^f property, land of slavery. We 
begin by considering the terms in which he describes humi^n 
uature in its r elati on to government . If man could live alone, 
he says in his treatise, ‘De Regimine Principum,’ he woidd 
require no ruler, he would be king over himself under Grod, 
directing his actions by that reason which Ood has given to 
him. But this is not possib^ for it is natural to man to be 
a social and political animah He is driven to society by bis 
own weakness in physical powers as compared with other 
animals ; but in place of these, nature has given him reason 
and the power of speech, by which he can communicate with 
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other men. Man must therefore live in society with other 
men, and by the use of his reason render and receive mutual 
help ; and this society must be a political society, for without 
some system of rule it could not hold together.^ 

In the ‘ Summa Theologica ’ he sets out the same principles, 
but with rather more precision, and in contrast with the older 
view. He was confronted with the dogmatic statement of 
•St Augustine, to which we have often referred, that in the 
state o^innocence man was not under the lordship of mam 
He meets this by pointing out that the word “ dominium ” 
may be taken in two senses, as signifying the lordship of a 
man over his slave, or as the rule exercised by one man over 
other free men. In the first sense he admits that there would 
have been no lordship of man over man in the state of inno- 
cence, but in the second se^e the rule of man over TUfl.Ti would 
have been lawful even in that state. And, he goes on to say. 


* 8t TbomoB Aquinas, ‘ De Rpgimine 
Frincipuin,’ i. 1 ; “ Ei si quidem 

homini conveniret singulariter vivere, 
aicut multis animalium, nuUo alio 
dJrigente indigerot ad finem, sed 
ipse sibi unusquisque eesot rex sub 
Deo summo rege, in quantum per 
lumen rationis, divinitus datam sibi, 
in Buis actibuB se ipsum dirigeret. 
Naturale autem est hommi ut sit 
animal sociale et politicum, in multi- 
tudine vivens, msgis etiam quam omnia 
animalia : quod quidem naturalis 

neuesHitas deulaiat. Aliis enim ani- 
nialibus natura preparavit cibum, tegu- 
menta pilorum, defensionom, ut dentes, 
cornua, ungues, vel saltern velocitatem 
ad tugam. Homo autem institutus est 
nullo horum sibi a natura preparato, 
sed loco omnium data est ei ratio, per 
quam sibi hKc omnia ofiSoio manuum 
posset preporare, ad quw omnia pre- 
paranda, unus homo non sufficit. Nam 
unuB homo per se sufiicienter vitau) 
transigere non posset. Est igitur 
bomini naturede quod in societata 
multorum vivat. . . . Est igitur nenes- 
saiium homini, quod in multitudine 


vivat, ut unus ab alio adjuvetur et 
divorsi diversis inveniendis per rationem 
occuparentur. . . . Hoc etiam eviden* 
tissime declaratui per boo, quod est 
proprium hominis locutione uti, per 
quam unus homo aliis suum conceptum 
totaliter potest exprimere. Alia quidem 
animalia oxprimunt mutuo passiones 
suae in communi, ut canis in latratu 
iram, et alia animalia passiones suas 
diversis modis. Magis igitur homo est 
communicativuB alteri, quum quod- 
cunque aliud animal quod gregale 
videtur, ut gnis, formica, et apis. . . , 
Si ergo naturalis est homini quod in 
sociotate multorum vivat, nocesse est 
in hominibuB esse per quod multitudo 
regatur, multis enim existentibus liomi- 
nibuB, et uno quoque id quod est sibi 
congruum providente, multitudo in 
diverse dispergeretur, nisi etiam asset 
aliquis de eo, quod ad bonum multi- 
tudinis pertinet, curam habens : sicut 
et corpus hominis, et cujuslibet ani- ' 
malis doflueret, nisi asset aliqua vis 
regitiva communis in oorpore, qua ad 
bonum commune omnium membrorum 
intenderet.’’ 
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this would have been so for two reasons : first, because man 
is naturally a social animal, but social life is impossible unless 
there is some authority to direct it to the common good ; 
and second ly, because it would have been “ inconveniens ” 
if any one man excelled the others in knowledge and justice, 
that this superiority should not be used for the benefit of 
the others.^ 

The correspondence between St Thomas’ conception dfi 
the relation of man to political society and that of Mstotle 
requires no discussion. The relation of these two passages 
to the first chapters of the first book of Aristotle’s Politics 
is evident, and it is also evident that the principles which 
St Thomas was setting out were really contradictory to the 
Stoic and Patristic tradition w'hich till this time dominated 
the Middle Ages. St Thomas th e State, or Politic al 
Socie ty, was a natural, not Conventional inst itutK>n .« 

As we have already said, llie question of the permanence 
of this recovery of Arislotelianism is one which we shall 
have occasion to consider in the next volume. It is enough 
for us to observe that the immense influence of St Thomas 
had almost immediate effect, and w^e shall find the best illus- 


* Id., ‘ Summa Thoologica,’ i. 96, 4 : 
” Ad quortum aic proceditur. Vidotar 
quod homo, in statu innursntia: liomim 
non dominabatur : dicit enim August. 
‘De Civ. Dei* (xix. l.'f). 'Uomiuem 
rstionalem ad imaginom suam factum, 
non voluit Deus nisi irrationabiiibus 
dominari, non hominoin liomiiu, sed 
bominem pecori.' . . . Hospondso di- 
oendum, quod dommiurn accipitur 
dupliciter. Uno modo, secundum quod 
opponitur servituti : et sic dominus 
dicitur, cui aliquis subditur, ut servus. 
Alio modo accipitur dominium, secun- 
dum quod oommuniter refertur ad 
■ubjectum qualitercumque : et sio 
etiom ille, qui habet officium gaber- 
nandi et dirigendi liberps, dominus 
dioi potest : primo ergo modo accepto 
dominio, in statu innocentitB homo 
homini non dominaretur : sed secundo 
modo oooepto dominio, in statu inno- 


cent):c homo homini dominari potuisset. 
. . . Turc vero dominatur aliquis altori 
ut liburo. quando dirigit ipsum od 
propnum honum ejus qui dingitur, vel 
ad bonum commune ; ot tale domi- 
nium hominis ad bominem in statu 
innocentid' fuisset, propter duo. Primo, 
quia homo uaturaliter est animal 
sociale : unde homines in statu inno- 
centiac sooiolitor vizisseut : socialis 
autem vita multorum esso non posset, 
nini aliquis presideret, qui ad bonum 
commune intenderct : multi enim per 
so intendunt ad multa, unus vero ad 
unum : et ideo I'hiios dicit, in princ. 
Politic : quod quandocumque multa 
ordinantur ad unum, semper invenitur 
imum ut principale et dirigens. Be- 
cimdo, quia si unus homo habuisset 
super alium superominentiam scientice. 
et justitie, inoonvenions fuisset, nisi 
hoc ezequeretur in utilitatem aliorum.’* 
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tration of this in the work of Egidius Golonna in the latter 
years of the thirteenth century. 

Egidius’ treatise, ‘De Be^mine Principum,’ is obviously 
and explicitly related to the Aristotelian Politics, to which 
he constantly refers, and it was directly or indirectly from 
St Thomas that he had learned to know Aristotle. He gives 
an account of the reasons why the State (civitas) was created 
Vtlich is founded immediately upon the “ Politics ” — ^namely, 
{hat ^eft might live and have enough, and that they might 
live well and virtuously.^ He asks why, if this is so, if man 
is naturally political (civilis), there are some who do not live 
thus, and he answers, some because they are too poor (mean- 
ing by this, presumably, a pastoral or hunting people), some 
because they are vicious and criminal, and some because 
they seek a more perfect life of contemplation. And it is in 
this sense that he interprets Aristotle’s saying that he who 
is unable to live in society, or who has no need because he is 
sufficient in himself, must be either a beast or a god.® In 
the following chapter he explains the statement that the 
State is natural, first, by contending that it is the proper 
development of the family and Ibe village, and secondly, by 
an appeal to Aristotle’s principle that the nature of a thing 
lies in its end or perfection.® 

We can then trace very clearly the development in Ihe 
latter part of the thirteenth century of a new conception 
in political theory, and can recognise in St Thomas Aquinas 
and Egidius Colonna the effect of the recovery of the 
Aristotelian philosophy and its conception of the State, not 
as a conventional institution arising* out of the vicious or 
sinful condition of human natur^out rather as the natural 

^ Egidius Colonna, ‘ Do Regimine vivere et ad habendam sufiBciontiam 
Principum,’ iii. 1, 2 : " Constituta in vita et ad bene vivere et ad vivere 

autem jam civitate et homines per- secundum legem et virtuose.” 
spicaciores intuentes et videntes quod ® Id. id., iii. 1, 3. 

non satis eat habere sufficientiam in ® Id. id., iii. 1, 4 : '* Nam finis 

vita nisi vivant bene et virtuose. Cum genorationis est forma quod per auto- 
sine lege et justitia constituta civitas nomasiam est quidem naturale et eat 
stare non posset, ordinarunt communi- ipsa natura.” 
tatem politicom quee faota erat ad 
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expression and embodiment of the moral as well as the 
physical characteristics of human natur^ In order, how- 
ever, to complete our appreciation of the nature of this 
change, we must consider how fsir we find the same principles 
in the treatment of the other great institutions of society, 
and especially of pro perty and sla vCTy;. 


•We have in previous volumes set out the principles of the 
Fathers and the Canon Lawyers with regard to t^iese, and 
have seen that to them it was clear that ^vate property 
did not belong to the primitive order, butarose from the 
vicious and greedy appetities of men.^. 

It is interesting to observe that these w’ere still the prin- 
ciples of Aquinas’ great Franciscan predecessor in systematic 
theology, Alexander of Hales, who seems to be unaffected, 
at least in this matter, by the Aristotelian influence ; but, 
as we shall see, both he and some of the Canonists of the 
middle of the thirteenth century^ere drawn by their study 
of the Boman Law to another intOTpretation of the “ natural 
law.” In one passage he discusses carefully the meaning of 
natmral law, and asks whether it can be changed. He 
cites St Isidore of Seville as saying that by the natural 
law all property is common, and says that if now a man 
may lawfully possess a thing as his owm, it would appear 
^hat the Lex Naturale is mutable. *He replies to this that 
when it is said that by natural law aU things are common, 
this refers to the condition of man before he sinned, but 
when man had sinned private property became lawful by 
natural Iuns.’^ In another part of the same discussion he 


^ Cf. vol. i. chap. 12 ; vol. ii. port ii. 
chap. 6. 

* Alexander of Halee, ‘ Suinma 
Tlieoloizia-.’ lit. Q. 27, M. 3, Art. 2 : 
“ ' An lex naturalis mutabilis ait quan- 
tum ad pnerepta juris naturalis 7 ’ . . . 

Isidorua : ‘ Jus naturals commune 

eat omnium nationum : hoc jure com- 
munis ost omnis possessio, et omnium 
una libertas.’ Si ergo sanotio ista 
mutata eat, ita ut meo jure ait aliquid 


proprium ; patet quod mutabilis eat 
lex naturalia quantum ad auaa aano- 
tioaes ot niandata. . . . Item in Dooietia 
distinct. 8 (Gratian, Decretum D., viii. 
I>art 1 .). ‘Di&ort jus naturalo a con- 
Hoetudine, nam jura naturali omnia 
aunt communia omnibus : jure vero 
consuotudinis et conatitutionis, hoc 
meum eat, illud vero alterius.’ . . . 
Reaolutio. Ad primam orgo lationem, 
qua; ostendit quod ait mutabile in se : 
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. maintains that the natural law prescribes some things as of 
obligation, some things as good, and some as equitable. It 
is of obligation that in case of necessity all things are common. 
•It is good that in the state of nature, when all things were 
well ordered, all things should have been common, but that 
in a corrupt state some things should be the property of 
particular persons, otherwis^he wicked would take all and 
g^jod would be in want.'^ It is equitable that some things 
should^l^vcr be appropriated, while others which belong 
to no one should belong to the person who “ occupies ” 
them.^« 

Alexander of Hales very clearly represents the patristic 
and normal m(*dia‘val view that private property did not 
belong to the primitive condition of innocence, but was the 
> result of sin. It is to the influence of some phrases of the 
Boman Law ® and to the recognition by some of the Bologna 
Civilians like Azo that the term “ jus natiuale ” could be 
used in different senses,® that we may trace Alexander’s con- 
ception that in one sense private property may be related to 
natural law. Ilis assertion that in the case of necessity all 


dicendiim, quod jure natural! eesent 
omnia conununia, et omnium una 
libortos, hoc fuit ante peccati|gn, ot 
poRt pec'catum qiui'dnm eunt quibusdam 
propria, et haec duo eunt per legem 
naturalem.” 

^ Id. id. id., Q. 27, M. 4, Art. 3 : 
‘ Hoc habito quapritur propter illud, 
quod dicitur in deiinitione Isidor : 
‘ Communis omnium posseBsio.’ Utrum 
do lege naturoli siut omnia communia. 
. . . Sol : Dicondura, quod loz naturalis 
circa commiinionom ot proprietatom 
dictat diSorenter. Dictat enim aliquid 
quia debitum, et aliquid quia bonum, 
aliquid quia aequum. (juia debitum 
dictat, quod in statu necessitatis sint 
omnia communia : in statu enim isto 
bunt omnia communiconda ; et hoc 
modo in procepto est communicatio : 
hoc est diotamen respectu rerum ad 
sustentationem personorum, et inde 
snmitur. . . . Aliter dictat circa com- 


munionem et proprietatom aliquid 
quia bonum quia in statu naturse bone 
instituto dictabat omnia esse com- 
munia ; in statu vero natures cor- 
ruptee dictabat, quod bonum est esse 
aliqua propria : alioquin boni egeront, 
et non staret sooietas humana, quia 
mali raperent omnia : et in secundum 
diversoB status dictat bonum esse, quod 
omnia siut communia, et quod aliqua 
eint propria. Dictat enim circa pro- 
pnetetcm et communionom aliquid 
quia esquum, et secundum diotamen 
mquitatis dictat, queedam esse in- 
appropriabilia, ut lerem, mare, littora : 
dictat etiam, quod ea quie siut appro- 
priabilia, si in nullius sint bonis, 
occupant! concedemtur : . . , Et hino 
est ocquisitio oorum, quae ccelo, terra, 
marique capiuntur ; ut captio avium et 
piscium ; sicut dicunt leges humanee.” 

^ Of. vol. i. pp. fil-64. 

* Cf. vol. ii. pp. 28-33. 
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things are common is related to the theory of the Fathers 
and of the Canonists,^ and we shall return to the subject 
when we deal presently with the theory of po perty in 
St Tho mas Aquin as. 

"^Wlien we turn from Alexander of Ilales to the Canonists 
of the middle of the thirteenth century, we find the same 
combination of the influence of the Patristic tradition and 
of the Roman Law. Innocent IV., in his ‘Apparatus,’*!^ 
Commentary on the Decretals, discusses the origin and 
rationale of private property in terms which are related to 
both traditions. %Thc‘ earth, he says, is the Lord’s; He is 
the creator of all things, and in the beginning of the world 
these were the common property of all men. It was by the 
custom of our first ancestors that private property arose ; 
but this was good, not evil, for things which are common 
property an; apt t.o be neglected, and the common ownership 
of tilings tends to discord. Men were therefore permitted to 
take by occupation that which belonged to no one but to 
God.*» The great Canonist whom we know as Hostiensis 
defines cari'fully the nature of possession, and says that it is 
natural — that is, it was created by the ‘‘natural law of 
nations,” not by the primeval law which belonged to all 
animals.’ 


* Vol. i. rhap. 12 ; vnl. ii. part ii. 
ohnp, (I. 

• Innoront IV., ‘ Apparatus ad quin- 
quo lilirfM Docrctaluiiii,' in. .14, H ; 
“ Et nos respotiduiuus quod in vcriluto 
Domini est t4<rra, et plfnitudo ejiix, 
orbis terrnruni ot univerni qui habitant 
in ea. Ipse enim cst creator uranium, 
idem ipso Dona hasc omnia ieccrat, .it 
habemus in i. c. Gen. Et hire a priii- 
oipio soculi fuit communis, quo usque 
uaibus prionim parentum introdiictuin 
est quod aliqui aliqua, et alii alia sihi 
appropriaverunt. Neo fuit hoc medum, 
immo bonum, quia naliirale est res 
oonununes negligi, ot commurao dis- 
oordiam parit, et fuerunt a principio 
oujuaounque qui occupavit, quia in 
BuUiuB bonis erant nisi Doi. Et idoo 


lioebat cuilibot occupare quod occu- 
patuiu non erat. sod ab aliis ocou- 
patum, ocrupiiro non licebat, quia 
fieliiit contra l“gem natura', qua cuililiet 
inditum ost, iit alii non faciat, quod 
sibi non viilt fieri. ’’ 

® liustieri'iiH, ‘ Sutnma super titulis 
Dorretalium,’ ii.. ‘ Do Causa Pohsos- 
sioui.s,' i. : “ Quid sit pos»CH«io T Cor- 
poralis rei detontio, coiporis et aniiui 
juris adminicnlo concurrente. . . . Ha'C 
autem possessio, quum quis corpore 
et ammo suo ndipiscitur, naturalis est, 
a. eo. 1. 1 (Digest 41, i. 1). Sive de 
jure natural! gentium inducta veL 
approbata, non dico de jure pnmievo, 
coinniuni omnibus animalibus. Inst, 
de iu. na. gen. et ei. in prin. (Insti- 
tutes, 1 . 2, 1),” 
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lit is clear that these writers did not look upon private 
property as strictly primitive, but that it was created by 
human custom! If they sometimes call it “natural,” this 
is due to the ambiguity of some of the phrases of the 
Boman Law and the Bologna Civilians. •They still rep- 
r^ent the Patristic and Stoic conception of property 
as, properly speaking, a conventional and not a natural 
jnf^Jitution.* 

\'^'Bfesi*we now turn to the treatment of private property 
by St Thomas Aquinas, we find ourselves in a very different 
atmosphere. •Ho was, indeed, confronted at the outset with 
the dogmatic statement.s of the Fathers, and especially of 
St Ambrose, that nature had given all things to men in 
common, that God meant the world to be tlio common posses- 
sion of all men and to produce its fruits for all, and that 
avarice produced the rights of possession.^ He puts the 
question with cl lar act eristic fairness and precision in the 
‘ Summa Thcologica.” • It is contended, he says, that it is 
not lawful for a man to possess ausrthing as his own, for 
everything which is contrary to neural law is unlawful, and 
according to natural law all things are common, and he refers 
to St Basil, St Ambrose, and Gralian’s Itecretum as repre- 
senting this view. He replies by making a distinction 
in the relations of m^n to things as property ; the first 
consists in the power of acquiring and distributing things, 
and this is lawful, for it tends to efficiency and to the 
tranquillity of society ; the second is their use, and 
as far as this is concerned men should hold them in 
common.* 

In the detailed answers, which in his method follow the 
general one, he replies to the contention that by natural 
law all things are common, and says that this does not mean 
that the natural law' prescribed that all things are to be in 
common, and nothing is to be held as an individual possession, 
Ibut that it is not the natural law which establishes the separa- 
tion of possessions, but human agreement, and this belongs 
to positive law. i Private proiierty is therefore not contrary 

^ Cf. voi. i. chap. 12. 


VOL. V. 


b 
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to natural law, but is added to natural law by human 
r«ason.^% 

lit is ti*ue that in this passage St Thomas does not refer 
idirectly to Aristotle, but it is fairly clear that his arguments 
are in large measure founded upon the discussion of the sub- 
ject in ‘ Politics,’ ii. 6, including the important distinction 
between the right of acquisition and the right of use.* The 
principles laid down by St Thomas in this passage majj^w 
further illustrated from tw’O other places in the ‘#dSima.’ 
In the seTcnth article of the same “ question,” he discusses 
more fully the significance of the principle that, as far as the 
use of things is concer ned, the common right of property 
continues. •iTe considers the question Avhether it is lawful 
to steal in case of necessity, and cites the ' Decretals ’ as 
imposing a penance of three weeks upon the man who com- 


* St Thomfifl Aquinas, ‘ Summa 
Thoologina,' 2, 2, 66, 2 ; “Ad acounduin 
sic prooeditur. Videtur, quud non 
lircat olioui rnm aliquitm quasi pro* 
priam poasidero : omiiu ('nirn quod cat 
contra jus naturalc oat illicituro ; srd 
seounduni jus naturalo omtiiu aunt 
communia : cui quidein ooiiimunitnti 
contrarintur proprictas poEwcasionum : 
ergo illiritiUD cat cuilibet hnmini appro- 
priaro sibi aliqucm rem exlorion'm . . . 
Kcepondeo direnduni, quod circa rain 
ext'Oriorem duo compotuiit liomini ; 
quorum unuin cat poUwtRH procuriindi 
et dinpennuiidi : pt quantum a i hoc 
licitum eat, quod homo propria poaai- 
deat ; pst etiam npce.'<sariuin ad hu- 
manam vitam, propter tna. J’riino 
quidoiu, quia magin rtollicitiiK phi unus- 
quisque ad proolu'andum aliquid, quod 
aibi soli competit, qiiam id, quod oat 
commune ouiniuiu vel multurum : qviia 
unuaquiaque laborein fugioue, rclinquit 
altcri id, quod portinet ad pommunc ; 
aicut accidit in multitudine minis- 
trorum. Alio modo, quia ordinotius 
res humana; tractantur, si singulis 
imminent propria cura alioujus rci 
procuranda' ; osset autom confusio, si 
quilibet indistincte quailibot procu- 


raret. Teriio, quia per hoc magis 
pacificus status bominum conservatur, 
dum unusquisque re sua contontus est : 
unde vidomn.H, quod inter eon qiii 
communitor, ct ox iudiviso aliquid 
poBsident, iroquentiuH jurgia oriuntur. 
Aliud vero, quod comjiotit homiui 
circa res exterioros, cat uauH ipsarum : 
pt quantum oj hoc non debet homo 
Jiabor'i ret, pxtoriores ut jiropriad, sed 
ut coiiAnnnps ; ut scilicet do facili 
aliquis eas communicet in nor-cssitato 
alioruTu : unde opontolus dint, 1. Ad 
Timoth : ult- ‘ Divitibus liujua sasouli 
pra'cipo facile tribucre, communicaro 
do lioui.s,' &c. 

Ad primum ergo dicendum, quod 
rommiinitas i-erum attribuitur ]uri 
iiiiturali : non quia jus naturaie dictet 
ouonia esBp possulenda commuuiter, ot 
nihil esao quasi proprium possidundum ; 
sed quia secundum jus naturaie non 
c*t distinctio possessionum, sed magis 
secundum humanum condictum, quod 
portmet ad jus positivum, ut supra 
ilietum est (Q. 57, Art. ii.) ; unde 
propriotaa possessjonum non est contra 
jus naturaie, sed juri natural! super- 
additur per adinventionem rationia 
bumanE.” 
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mits theft from hunger, and St Augustine as saying that it 
was not lawful to steal in order to give alms. St Thomas 
dogmatically asserts the contrary, a^ maintains that in a 
case of necessity all things are common, and that in such 
a case it is not sinful to take another man’s property. He 
justifies this by a detailed argument. The institution of 
human law cannot abrogate the natural or Divine law, and 
^rf4j]jding to the natural order which was instituted by the 
Divine-'^rovidendte, the inferior things were to serve men’s 
needs, and therefore the division or appropriation of things 
which was instituted by human law may not hinder their 
use for this purpose, and, therefore, if any man possesses a 
superfluity of things , the natural law requires that this shnnld 
be us ed for the maintenance of the p oor . The administration 
of this help is norinalTy "left to the discretion of the owner of 
superfluous property ; but if there is evident and urgent 
need, and there is no other means of help, then a man 
may openly or secretly take another man’s property for 
his need, and this has not properly the character of theft ; 
and, he adds, in a case of the same need, it is lawful to 
take another man’s property to help one’s neighbour who 
is in want.^ 


» Id. id.. 2. 2, 66, 7 : '* Se5 contra 
est, quod in necessitate aunt omnia 
communis, et ita non videtur esse 
peccatum, si aliquis rem altorius 
accipiat, propter necosaitatem sibi 
factam communem. Bespondeo di- 
cendum quod ea quas aunt juris hu- 
manse, non possunt derogari juri 
naturali, vel juri divino : aecundum 
autem naturalem ordinem ex divina 
providentia inatitutum, res inferioroa 
aunt ordinatse ad hoc, quod ex his 
aubveniatur hominum necessitati ; et 
ideo per rorum divisionem, et appro- 
pnatioaem ex juro humano proce- 
dentem non impeditur quin horainis 
necossitati ait aubveniendum ex hujua- 
modi rebus ; et ideo res, quas aliqui 
8U|ierabundantor habent, ox naturali 
jure debentur pauperum sustontationi ; 


unde Ambrosiua : dicit (Sermo. 64, De 
Temp.), et Imbelur in Decrot : Dist. 
47 (Urutian, Docrotum, Diet. 47, 8. 4), 
‘ Esurientium panis est, quam tu 
dotines ; nudorum indumemtum cat ; 
quod tu recludis : misororum re- 
demptio et absolutio est pecunia quam 
tu in terram defodis ' : sod quia mtilti 
aunt neceaaitatem paticntea, et non 
potest ox eadem re omnibus aubveniri, 
rommittitur arbitrio uniuseujusque 
dispenaatio propriarum rerun), nt ex 
eis subvemat nocessitatem patientibus ; 
ai tamen adeo ait evidons et urgena 
nccnatutas, ut msnifestum ait inatanti 
necessitati de rebus occurrentibus ease 
subvoTuendura (puts cum imminet 
pexsonee periculum, et alitor aubveniri 
non potest) tunc boite potest aliquia 
ex rebus alionia sues necessitati aub- 



20 


POLITICAL PEINCIPLES. 


[PArfr L 


In a Tery important section of the ‘ Snmma,’ to which we 
shall return later, where he deals in detail with the whole 
conception of natural law, he recognises very frankly the 
weight of the tradition that bv natural law all thing s are 
' isommon. lie quotes the famous passage from the ‘ Etym- 
ologies ’ of tit Isidore of Meville, in which, as the Middle Ages 
understood it, this doctrine is set out, but he replies to it by 
the contention that while natural law did not create 
properly, this was established by human reason, b^^se it 
Wi as useful to human life, and thus natural law w as not changed 
but only added to.‘ 

•The position of iSt Thomas with regard to the institution 
jAif private property rexiresents an atteinjit to harmonise the 
principles of the Fathers with those of Aristotle. He is not 
prepared, in face of the patristic authority, to maintain 
that il is “natural ’’ in thi^rojicr sense of the word, but he 
refuses to admit that it is a consequence of sin. It is a “ con- 
ventional ” institutioiijibut an institution created by human 
reason, for the advantage of human life. But also, it is limited 
by the principle of the natural law that material things were 
intended by God to meet the needs of men, and therefore he 
nndcr.>t/aiids the right of private jimperty to be the right 
to acquire and to control the destui.itiou of material things, 
but not an unlimited right to use tb(&ni for one’s own con- 
venience.* 


veniTO, si\o manifesto, sive ooculte 
BublatiB 1 m>c boo propiio hatiot 
rationem furti vet rii]>ina>. . . . Ad 
tertiiim dioendum, quod in casii ninubs 
neceiwitati* otiam potest quis occullo 
mm abonam aocipeio, ut suli\ emat 
proximo MO inditteiiti." 

1 Id. id., 1. 2, 94, S : ‘ Isidonis dicit 
m bb. V. Ptjin. (v. 4) ‘ (Juod com- 

munis ummuin possossio, et una 
bbertaa, ost do jure naturoli ’ ; sod 
heuc vidciuiis esse mutata per legos 
buinauos , orcu videtur quod lex 
uaturabs Mt mutabilis. 

Ad tertium dicendum. quod abquid 
dicitur ease de jure miiuraii dupbi^iter : 


uDO modo, quia ab hoc natura incbnat ; 
Hicut non PSM injuiiaiu altcri faciendam: 
obn Qioilo, quia natura non induuit 
couliariuin ' Mcut poBsomua dicere, 
quud boiiiinem esso nudum est de jure 
natural! ; (juia natura non dodit ei 
vcRtitiun, sed ais adinvenit : et hoc 
modo ‘ communis omnium pqQsaBsio 
ot uiia bbortaa ’ dicitur esae de jure 
natural! : quia scilicet distmctio posses- 
eionum, et servitus non sunt induotie 
a natura ; sed per hominum rationem 
ad utilitatom humanie vitse, et aic 
etiom in hoc lex naturiD non eat mutata 
nisi per additiunem.” 
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•We turn to the t heory of slavery . We have seen that the 
Canonists and Civilians were agreed that slavery was not 
an institution of the natural law, and the Canonists held that 
it was a consequence of sin.\ Innocent IV. thus merely 
restated the traditional doctrine when he said that the lord- 
ship over men ^ property belongs to the law of nations 
or the civil law, for by the law of nature all men are free.* 
^qgjiensis, indeed, describes slavery as created by the divine 
law, ^Aflrmed by' the law of nations, and approved by the 
Canon Law ; but he probably does not mean by this more 
than that it was a divine punishment and remedy for sin, 
the doctrine both of the Fathers and the Canonists.® 

St Thomas endeavoured to bring together the tradition 
which he inherited from the Stoics and the Fathers with 
w'hat he had learned from Aiistotle.'i^n one place he main- 
tains that in the state of innocence 'there was "government, 
but no sWe:^. ^ It is oF the essence or slavery that while the 
fireeTnan is “ causa the slave “ ordinatur ad ahum,” 
and is used byThe" master for his own advantage|| and this 
could not have existed in the state of innocence.* In another 


1 Cf. vol. ii, part i. chap. 4 ; part ii. 
chap. 5. 

^ Innocent IV., ‘ App. in quinque 
lih. dec.,’ iii. 34, 8 : " Super^hominee 
autem quasi super suos nuUus habuit 
dominium, nisi de jure gentium vol 
oivili. Natura enim omnes homines 
liberi sunt. Inst, de libert ” (Inst. i. S). 

* Hostiensis, ‘ Summa Sup. Tit. 
Dec.,’ V., *De servis ludsorum et Sara- 
cenorum,’ 6 : " Bed numquid servus 
baptizatus manebit servus sicut prius. 
Sic nam et servitus de jure divino est 
introducta, 36 Dist. Sexto. (Gratian, 
Decretum, D. 36, 8) et conlirmata de 
jure gentium, i. Dist. jus gentium. 
(Gratian, Decretum, i. 9) et de jure 
canonioo approbate, ii. Quiest. 2 ah illo. 
C. si quis de servis, usque od O. 
ecclosiarum servos (Gratian, Decretum, 
C. xii. 2, 67-69). Puto tamen quod 
non est .desaeviendum in eum, sicut 
prius, imo est inter alios servos non 


Christianos tractandum loniter et be- 
nigne, arg. S. De maio. et obe. per 
tuas (Decretals, i. 33, 7). Nam nee 
in servum aliquem est nimis acriter 
Bicviendum, Inst. De his qui sui juri 
vel alio. sunt. Dominorum (Inst., i. 8).” 

* St Thomas Aquinos, ‘ Summa 
Theologica,’ i. 96, 4 : “ I’rsteraa. 

Illud quod est introductum in pcenam 
peccuti, non fuisset in statu innocen- 
ti» : sed hominem subesse homini 
introductum est in pujnam peccati . , . 
Kespondeo dicendum, quod dominium 
accipitur dupUciter. Uno modo, se- 
cundum quod opponitur servituti : 
et sic dominuB dicitur cui aliquis sub- 
ditur, ut servus. Alio modo accipitur 
dominium, secundum quod communiter 
refertur, ad subjectum qualiteroum- 
que : et sic etiam ille, qui habet ofiS- 
cium gubemandi, et dirigendi liberos, 
dominus dici potest ; primo ergo modo 
acoepto dominio, in statu innooentia 
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place, however, \h e deals vath the question in more detail, 
and explains the nature of slavery under different terms. 
St Thomas in this place is discussing directly the relation of 
the jus gent ium to the jus naturale (we shall return to this 
subject later), and his reference to slavery is incidental to 
this discussion. He first states his reasons why it might 
be contended that the^j'jus gentium” is the same as the 
” jus naturale, ”\and Ihe second of these reasons is tha Wbi to 
Aristotle says that slavery is natural, for some are 

naturally slaves, St Isidore says that slavery belongs to the 
jus gentium ; the jus gentium, therefore, is the same as the 
jus naturale. Against this he cites Kt Isidore as distinguishing 
betwee n natural law, civil law, and the law of nations. He 
engeavoxirs to solve this opposition~by argmng that jjtg may 
be said to be natural in two different senses, in th e ab solute 
^n se, or in relation to its consequences. Th^us gentium 
represents that which man’s natural reason declares with 
regard to the consequences of jus. • Slaver y, therefore, belongs 
to the jus g entium, and is natural, normT:he abs ^ute sensgy 
but because' inn Tlflelur for the slave to be controlled by the 
wiser man, and for the wiser man to be helped by the Blave.\ 


liomo liotnini non dominareluT : »od 
aeciiiKlo modn aroopto ilnniiuio, in 
atatu innocontia> lioiuo hiimiiii donii- 
iisn potuissot, CiijuM ratui ont, qiuu 
sarvua in hor ditJxrt u Jibi'r.-i, rpiod 
‘liber est cauHa fui ' iit elicit ur in 
Metnpli. (Cnp. ii.) : ‘ Servua autcin 

ordiimtiir ad aliuni ’ ; tunc ergo 
tiliqujH dominatur nliciii ut servo, 
quando eiim, cui dominatur, ad prn- 
priam utilitatein sui, scilicet doini- 
nontis, refert. Et quia unicuique est 
appetibilo propriuin bonum ; ot per 
oonseqiiens contnstabile est unicuique, 
quod illud bonum, quod dobemt ease 
Buum codat altcri tantum : ideo tale 
dominium non potest esse sine pa-na 
subjeotorum ; propter quod, in statu 
innorentiie non fuisset tale dominium 
hoiiunis ad bounoin.” 

* Id. id., ii. 2, 57, 3 : “ Prietprea. 
Sorvitus inter homines oat naturalis ; 


quideni onitn sunt natnralitcir servi, 
ut plnlos. probafc in I. Polib. (chaps. 
3 and 4f: sod tiervituto.s pertinont ad 
jus gentium, ut laid: dicit (Lib. v. 
Etym, Cnp. vi.) : ergo jus gentium 
est jus nitturnlo. . . . 8ed contra est, 
quod laid : dicit (Lib. iv. Etym. 
C.ap. Iv.) quod 'jus aut naturale ost, 
BUt civile, aut gentium ’ : et ita jus 
gontium clistinguitur a jure naturale. 

Rpsjiondeo dicendum, quod sicut 
dictum est (Art price.) jus, sive justum 
uaturalo est, quod ex sui natura est 
adequatum, vol commensuratum alter! : 
hoc autem potest contingere dupliciter : 
uno modo secundum absolutam sui 
conaidorationcin : sicut masouliis ex 
sui ratioiie habet commensurationem 
ad feminain ut ex ea generet ; ot 
parens ad iilium ut eum nutriat : alio 
modo aliquid est naturaliter alter! 
comineiisuratum, non secundum abso- 
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• In another passage, to which we have already referred, he 
contends that slavery, like private property, was not indeed 
jnstitnted by nSChfe, bnt was created by man’s reason for 
the convenience of human life, and represents not a con- 
tradiction of the natural law, but an addition to it.^* 

»It is not very easy to arrive at a confident judgment with 
regard to the whole of St Thomas’ position as regards slavery. 
E'er while in some places he seems to follow Aristotle in his 
juc^lfrut that slavery rests ujion the ground that there are 
men for whom it is better to be slaves than to be free, and 
that slavery is therefore an institution of himan reason, 
in others he seems to speah of it ^s an" mstitution which 
could not have existed in the natural or primitive state of 
innocence. 

We may perhaps suggest that he meant that in the state 
of innocence there would have been no such difference in 
human nature as to justify the relation of master and slave, 
but that, as these diflfercnccs exist in the actual conditions 
of human nature, the relation has become natural and justi- 
fiable. Slavery would thus be an institution not belonging 
to the natural condition of human nature, but rational, and 
in the secondary sense natural in the actual corrupt and 
sinful conditions. His treatment of slavery seems, therefore, 
to differ from his tr<Atment of government and property, 
W these are not the results of sin, w hile slavery is.* 

The followers of St Thomas Aquinas, Ptolemy of Lucca 


lutam Bui rationem. Bed secundum 
aliquid, quod ex ipso sequitur ; puta 
propriotae possosaionum. . , . Consi* 
derare autem aliquid, comparando ad 
id quod ex ipso sequitur, est propriuin 
rationia, ot ideo hoc idem est naturale 
homini aocundum rationem naturalem, 
qute hoc dictat : et ideo dicit Caiua 
jurisconsult (Lib. ix. fi. cod. (Digest, 
1. 1, 9)): ‘Quod naturolia ratio inter 
omnos homines constituit, id apud 
omnes peraque cuatoditur, vocaturque 

jus gentium ’ 

Ad secundum dicendum, quod hnno 
hominem ease aervum, absolute con- 


siderando, magia quam alium, non 
habet rationem naturalem, and solum 
secundum aliquam utilitatem conae- 
quentem, in quantum utile est huic, 
quod rogatur a sapieiitioro, et illi 
quod ab hoc juvetur ; ut dicitur in 
Polit. (Cap. V.) et ideo servitus per- 
tinons ad jus gentium est natursdis 
secundo mode, aed non primo modo." 

^ Id. id., 1. 2. 1, 94, 5 ; “ Quia scilicet, 
diatinctio possessionum ot servitus non 
aunt inductSB a natura : aed per homi- 
num rationem ad utilitatem hnmaniB 
viUe, et sic etiam in hoc lex natune 
non est mutata nisi per odditiouem.” 
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and EgidioB Oolonna, seem to accept the Aristotelian oon- 
oeption of slavery without any apparent qualification. Ptolemy 
( of Lucca, in that part of the ‘ De Begimine Principum ’ which is 
ygmerally attributed to him, says that some men are, through 
n defect of nature, wanting in reason, and such persons 
(should be set to work “per modum servile,” because they 
pave not got the use of reason. This may be called naturally 
just, as Aristotle says in the first book of the Politics.^ Egid|na 
Colonna in the same way assumes without questjefTlihat’ 
there are men who are naturally slaves, for they are deficient 
in intelligence, and cannot rule themselves.^ 

We have said enough to illustrate the nature and the 
extent of the influence of the recovery of the Aristotelian 
Politics on St Thomas Aquinas and some other WTiters of the 
end of the century in modifying the traditional Stoic a nd 
Patristic principles, which liad up till this time fOTmed the 
framework of m ed ia-val nolitical theory. We shall presently 
have oocasTon to insider how far this aSected the less formal 
aspects of their theory, and we shall then be in a better position 
to judge how far the influence of Aristotle was really and not 
merely formally important. 


■ St Thomas Aquiiios (Vtolsmy of 
Luroa), ' Do llotjimino rrinci|nim,' ii. 
10 : “ Vidamus aiuiu in olonientis ossa 
iofirioum at euprninnin, vidomuM otiain 
in mixto seinpar ease ahqund pradu. 
minana elornentum. . . . Itii inter 
horainea erit, at inda prohat ur esso 
aliquoa omnino aervoa aeoundn naturam. 
Amplitia autam rontiiigit nliqiioa daS- 
care a rations propter defectum 
natune ; tales auteni oportet ad opus 
inducere per modum aan-ilo, quia 
ratione uU non poasunt, at hoc justum 
naturale vooatur." 

It was at one time thought that the 
whole of this treatise was by St Thomas 
Aquinas, but it in now agreed that 
only a part, the first book, and nomo 
chapters of the second, ore by him. 


while the rest is now generally attrib- 
uted to I’liiinmy of Lucca. 

For a full discussion of this question, 
cf. Orabmann, ‘ Die echten Schrifton 
des 111. Thnman von Aquino.’ 

^ flgidiuH Colonna, ‘ De Regimine 
Principum,’ pi-ofaca : “ Sicut est natu- 
ral! tar servus qui pollens viribus de- 
ficit intoltectii : sic vigens mentis 
industria at regitiva prudentia, natu- 
raliter domiiiatur.” 

I. 2, 7 ; “ Ex hoc est aliquis naturalis 
servus : quia deficit intalleetu et 
nesrit so ipsum regere." 

For a careful account of Egidius 
Colonna, cf. R. Scliolz, ' Lie PnblizisUk 
Eur zeit Phillips des Sebdoen und 
Bonifaa,’ viiii. 



CHAPTER ni. 

THE DIVINE NATURE AND THE MORAL FUNCTION 
OF THE STATE. 

We have endeavoured in previous volumes to set out clearly 
the post-Aristotelian and mediaeval conceptions of the con- 
ventional nature of the great institutions of human society 
as being the results of human vice and sin; and that these 
were conc(‘ived of as being divinely appointed remedies for 
sin. It is from this standpoint alone that wo can under- 
stand the mediaival conception of the nature and principles 
of the State and its authority. 

Wc have dealt with the subject in detail, as it is presented 
by the Canonists and Civilians, in the second volume, and in 
the general and controversial literature of the eleventh, tw elfth 
and thirteenth centuries in the second and third. We hope 
that we have said enough to show that»the judgment of the 
Middle Ages was clear and continuous, that while the coercive 
political authority of man over his fellow’-men was made 
necessary by sin, it was appointed by God as a remedy for 
sin. The State w^as a divine institution, whose purpose and 
function it was to maintain righteousness or justice.* 

In the second part of this volume we shall return to the 
question of the relations of the two powers, the Spiritual 
and the Temporal, but we hope that it is evident from previous 
volumes that, whatever opinion might be held about this 
relation, there was no real difference as to the principle that 
the authority of the Temporal Power was a divine authority. 
Whatever confused ideas St Augustine may have had in 
setting out the distinction between the Civitas Dei and the 
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Civitas Terrena, even if he meant to suggest (and we do not 
think that he meant to do this) that the Civitas Terrena was 
not a divine institution,^ the confusion, if it existed in his 
mind, began and ended with himself, and it is an inexcusable 
blunder to overlook this fact. If Gregory VII. had for a 
moment inclined to think — and we have given reason to 
think it was only for a moment — ^that the independence and 
authority of llie Spiritual Power would be best vindicatglJJaf 
denying the divine nature and authority of the StJflJeTit is 
dear that he had substantially no followers in the eleventh 
and twelfth centuries.® 

In this chapter we luopose to give a short account of what 
tihe writers of the thirteenth century say upon this matter, 
and especially we shall endeavour to summarise the careful 
statements of St Thomas Aquinas ; but it must be frankly 
confessed that there is little if anything of subst antial import- 
ance to bo added to what has been said in earlier volumes. 

We would begin by drawing at-tention to a writer whose 
most famous work forms one of the series of encyclopaedic 
dictionaries of the Middle Ages. For the ‘ Speculum ’ of 
Vincent of Beauvais belongs to the same series of works as 
St Isidore of Seville's 'Etymologies ’ iu the seventh century, 
and llabanus Muurus’ ‘ l)e Uuivorso ’ in the ninth ; the 
fashion of eneyelopajdias is not pecflliar to the eighteenth 
or the nineteenth century. Vincent of Eoauvais’ -work belongs 
to the midille of the thuLeenth cent.ury. It has naturally 
little, if any, inde[)endent or juirsonal value, but it is interest- 
ing as summing up much of the general knowledge and many 
of the concept ions of his time — ^that is, just before the develop- 
ment of the xiristotelian influence on political theory. 

Among other matters he deals with the natme of the State. 
Among the first passages which he cites on this is Cicero’s 
definition of the “ Populus ” as “ Ccetus humani multitudinis, 
juris consensu, et concordi communione sociatus he takes 
this from St Isidore's ‘ Etymologies,’ ix. 4, He is aware 
of St Augustine’s criticism of this,* but though Vincent 

^ Vol. i. oIiapB. 13 and 14. * Cf. vol. i. pp. 165-170. 

* Vol. iii. part ii. ohap. 2. 
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mentions this it does not seem to affect his judgment, for he 
goes on, in terms which would seem to be related to those 
of John of Salisbury, to describe the proper character of the 
prince as that of one who seeks to promote “ aquitas.” A 
little later he cites from Gratian’s ‘ Decretum ’ the famous 
passage in w'hich Pope Gelasius I. had laid down the funda- 
mental mediaeval principle that it w'as Christ Himself who 
' the two pow ers, the Spiritual and the Temporal, 

and thaO it w as Christ Himself w ho allotted to each its supreme 
functions. And he cites a passage from Hugh of St Victor, 
in w hich he speaks of the Church, the holy “ Universitas ” 
of the faithful, the body of Christ, as being divided into two 
orders (ordines), the laity and the clergy, and each of these 
is to be animated by justice.^ All these phrases represent 
the commonplaces of mediaeval political theory, but they 
serve to bring out its normal principle, that* the State is of 
divine origin, and that its end or purpose is a moral end — 
the maintenance of justice.* 

If these phrases represent the normal opinion of the Middle 
Ages, we may ask first how' far they corresnond with the 
opinions of the extreme Papali^^t writers of the thirteenth 
century. We may take a few examples. The first is from one 
of the most extreme of all Papalist wrriters, Ptolemy of Lucca, 
the continuator of St Thomas’ ‘De Eegimine Principum,’ 
w ith whose theory of the relation of the Temporal and Spiritual 
po|vers we shall deal later. •He is clear and emphatic in 
maintaining that all temporal authority comes from God, 
who is the first ruler,® and this is evident in the natme of the 
end or purpose for w^hich the State exists — that is, the life 
of virtue, and the attainment of eternal felicity — ^that is, the 
vision of God.^ 

^ Vincent of Beauvais, * Speculum,’ sophus tangit, quia vel in quantum 

ii. 7. 7, 23, 31. ens, vel in quantiun motor, vel in quan- 

^ Ptolemy of Lucca (St Thomas turn finis.” Cf. c. 2. 

Aquinu), ‘ De Rcgimine Principum,' ’ Id. id., iii. 3 ; “ Concluditur ergo 

iii. 1 : “ Inde manifesto apparet a ex hoc quod quaelibet res quanto ordi- 

Deo omne provenire dominium sicut natur ad ecoellentiorem finem, tanto 
e primo dominante : quod quidem plus participat de actione divina. 
oatendi potest triplice via, quam philo- Hujusmodi autem est regnum cujus. 
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With these ^’ords we may oompaxe those of Egidius Colonna, 
who, in one of his writings at least, represents the standpoint 
of the most extreme supporters of Boniface YIII. in his con- 
flict with Philip the Fair of France. In his treatise, ‘ De 
Begimine Principum,’ the King is the minister of God and 
the ruler of the multitude, and God requires Kings and Princes 
to rule the people with prudence and justice. In another 
place he contends that the King must be a man of such 
and equity that he can direct the laws.^ 

We may also observe the words of an anonymous wTiter, 
certainly one of the most determined and extreme of all the 
supporters of Boniface VIII., of whom we shall have more 
to say later. 'He has the courage to try to explain away the 
signirtcance of the Gelasian principle of the di\i8ion of the 
two jiowers; but even in doing so he does not venture to 
suggest that the Temporal power does not come from Christ, 
but only that both powers belong to the Poi>e, while the 
exercise of the Temporal Power belongs to the Prince,®. 


cunqud cnminunitiitiH, mi'u rollngu. Hive 
politioiTt Bivc rt'galip, .ivo oujuncunque 
oonilitionia, quia cum intondnt uubil* 
liiwinitini (incni, ut phiUraoiihuti luiigit 
in I> I’olitiiurum in ipau llivinu prw- 
intcUigituT actio, et h\ik> virtuti domi 
norum rubjicitur regimen 
Amphus, in rcgmiino Icgmlatof semper 
dobet intonilort) ut ci\cb dingaiitur ad 
vivcndiim eecunduni virrutoiu, inuno 
hio cet hniH login latoriii, ut pliilunuphus 
dicit in II. Ktlui. 

Fima autem ad quem principnliter rez 
intendere debet in ae ipso, et in aubditu, 
eat etema beatiludo, qum in viaiono 
IVi conaistil. Et qiua iota iiaio < >t 
[icrfcrtiRBiraum bonuin, maximo dnbet 
nioicre regem, ot qiiomcunqiio domi. 
nuni, ut hunc flnom subditi coD" 
Bpqiiantur : quia tuno optime regit, 
ai tails in ipao nit finis intantiis.” 

1 Egidiua C'olonna (Romanua), ‘ De 
Regiinine l^ncipum,’ i. 1, 12 . " Scien- 
dum quod decet regem maxime auam 
(elicitatem ponere in ipao Deo, quod 
triphei via videre poasumua. Rez eium 


eat homo, oat Dei minister, at est rector 
miiltitudinis. , . . Socundo decet prin 
ci}x)in biiom felicitatem ponere iii ipao 
Doo, null Huliuu quia homo Cht, sed 
otiam apociali modo eat Dei miniatcr. 
. . . Tertio hoc docet repom ez eo quod 
eat multitudims rector : nam regona 
itiulUtudiiiom debet lutendore com- 
muTio bonum. . . . Si princeps est felix 
diliurendo Doiim, debet credere ae esse 
feliceni operaiido quai Deua vult : 
maxime autem Deua requirit a regibua 
et pnniipibuH, ut per prudontiam et 
legem fiupulum aihi commisaum juate 
et aancto regaut.'* 

Id. id.. 1 . 2, 12: “ Dobet otiam rex 
erw> tanto justitio et tante oquitatis : 
ut poaait ipaas leges dingere.” 

* Anonymous fragment (in Richard 
Scholl, ‘ I'ublizintik zur zeit Phihppa 
des BchOnen,’ p. 476) : “ Item nec 

nuperbiant pnncipea aeculores de hoc, 
quod logitur, quod Chnstus. Mediator 
Dei et hominum, offioia utnusque pro- 
teatatis, ecdicet, aocerdotalia et im- 
penalia, disccmit, et aic videtur quod 
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If, then, it is clear that even the most extreme Papalist 
\^Tite^s recognised that the Temporal as well as the Spiritual 
Power came from God, it might seem almost unnecessary 
to illustrate this principle from the general literature of the 
time, and yet this is so important an aspect of the political 
ideas of the Middle Ages that it is worth while to illustrate 
it a little further. There is an interesting little treatise, ‘ De 
■^’ponmine Civitatum,’ by a certain Civilian, John of Viterbo, 
written,' as would seem probable, not earlier than 1261, to 
which also we shall have occasion to return. «It is interesting 
to observe the emphatic terms in which lie sets out the divine 
nature of political as well as of ecclesiastical authority. Two 
great gifts, he says, God has bestowed upon man — ^thesc are 
the “ sacerdotium ” and the “imperium”; they have, in- 
deed, different functions, but they proceed from the same 
source. Their functions are different, and this is indicated 
by the two swords w hich were brought to the Lord. It is 
not less important that, while the author is clear that the 
authority is good, for it comes from God, the exercise of that 
authority may be evil. The function of the authority is to 
promote justice, and the abuse of it has no divine authority.^ 


Papa non habet utramque potostatem, 
ut C. xvi. Dist. cum ad vorum, ot Hist. 
X. quoninm idem (Gratian, Docrctum, 
lliat. 90, 10, 8). Nam eif^nantcr dicit 
olBcia distincta, non potestates di visas, 
quia utroque consumpta est ot rosidot 
in Papa, qui balxst potestatem utriusqno 
gladii, spiritunlis et teniporaliH, lirot 
exercitium temporalis gladii compotat 
pnneipi soculari.” 

1 John of Viterbo, ‘ De Regimine 
Civitatum,' 128 : “ Maxima in omnibus 
hominibuB sunt dona Doi a eupema 
collata dementia, id oat, sacerdotium 
et imperium, illud quidem divinis 
Tninistrans, hoc autom humanis prtssi* 
dens ao diligentiam exhibens ; ex uno 
eudemque principio utraque proce- 
dentia. humanam exomant vitam. 
Nec multo difCerunt ab alter utro sacer- 
dotium et imperium ; per boo autem 
datur intelligi duos gladios, scilicet. 


B})iritualein ot tomporalom, fuissp suili- 
ciontos humane goncri juxta vorbum 
Domini. ...... 

Unde colligitur ex hoc quod duo gladii 
ill monsa domini fuissent appositi, 
quod, cum siut ad invicom divorsi 
propter divcTSa oflicia, divorsos mcruo- 
runt habero ministroH ; ut alter osaet 
qui dignos verbis percuteret gladio, 
niter qui meritos forri punirot instru- 
meiito. Imperium oiiim Deus de ctdo 
constituit, Imperium autem semper est. 

. . . Licet autom abusio potestatis non 
sit a deo, ipsa tamen potestas a deo 
est. lude scriptum ost in jure civili 
et oanonico, ' privilegium meretur 
amittero qui concessa sibi abutitur 
potentate ’ Deorctais,’ v. 33, 11). 

Item ab ipso Domino nostro Jesu 
Cliristo dictum fuit Pilato diconti 
‘ Potestatem baboo crucificendi et 
dimittendi te ’ cui ipse Dominus ait 
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It 'would be 8'ax>erfiuouB to deal -with the emphatic repetition 
of the Gelasian doctrine that the Temporal as well as the 
Spiritual Power was ordained by Christ in such a eulogist of 
the Empire as Jordan of Osnabriick,^ or its frequent assertion 
in the Imperial Constitutions.® It is, however, worth -while 
to notice one or 1 w o other of the statements that the purpose 
and the test of legitimate authority is justice. 

There is a very interesting commentary on the ■ 

and constit.ution of the kingdom of Naples, to we 

shall refer again, by Andreas de Isemia, a jurist of the school 
of Naples of the thirteenth centiny. lie holds a high con- 
ception of the legislative power of the King of Naples, 
but he is clear that any law which is lacking in “ratio ” or 
in justice is no law at, all. The prince is appointed to do 
justice and judgment, and is not to be called a king Avhen 
he departs from justice. In another place he applies this 
principle to the case of a king who intends to seize and 
ill-treat his vassal contrary to justice; the vassal in such a 
case is not, disolK*dient if he refuses to obey the king’s 
summons, for in such action the king is no king, and ho 
will lose his rights over his vassal, just as the vassal would 
lose his fief if he did not render justice to his lord.® 


‘ Potf)»(atciin in mo non imberon ulliiin 
niai cUtum oaoot tibi desu{icr.' I’or 
honr oiiim aui-lunlat4Mu dipuur putostnH 
bona ot potentot) mala ObHO a !>',> lain 
Cliristianis quoin VaganiH el .'uda-is. 
Sed quod m mala iiotoftaU' dn ii, non 
dobet ita indUtinrie intolligi , quoniam 
omnis potestos bona osl. cum a D«u 
ait, qui eat ipao bonitae aumma ; aed ox- 
ercitinni poteatatia poti'at eaac malum, 
quod non eat a Deo juxta lUud pro- 
plieticum, ‘ Ipai rogimverunt atnl non 
ex me, prinoipoa extiteruiit, aud non 
cognovi ooa.' Dicitur ergo bona cum 
bene et ju-ito ulitur, vidotur autein 
mala cum abuiitur, aod ot tunc poteAtoa 
non eat main, sed abuaio mala eat.” 
Cf. id.. 127. 

* Jordan of OMiabriirk, ' Dc Prurogn- 
tiva Komoni Imporu,* viii. 


* o.g^, JI. G. H., ‘Const.,’ vol. ii. 6; 
iii. 222. 

* Andreaa de laernia, ‘Peregi-ina an 
AgnoRis (quiiiD lertura vocant) od 
omnea repni Koapolitani Conaiitu- 
tionob,’ foi. 3, r : “ Conauetudo autom 
irrationabilia est eorruptela . . . lex 
earena rationo non eat lex, aod legia 
eomiptio aecundum Auguatinum in 
Libro dc libcro arbitrio, eo quod do 
aubstautin Ipgia oat quod ait justa, 
noe lex eat qua* justa non oat. . . . 
Niun nec prinerps posset re mea sine 
culpa ct causa me privure . . . fol. 4, r. 
Sod elinm pnneeps non posset atatuere, 
quod debet ille solvam ego, quia re 
moH, me invito, sine mea culpa me 
privare non potest . . . alias rcinoidirem 
in erroro Martini qui dicit omnia case 
principis quoad proprietatem (cf. vol. 
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In one of the most important treatises which belong to the 
conflict between Boniface VIII. and Philip the Fair, John 
of Paris develops the principle of the moral purpose of the 
State still further. tHe argues that the contention that the 
royal authority only deals with material things is false, for 
the function of this authority is to set forward the common 
good — ^that is, not merely the common good in general, but 
tb^5jt good w'hich consists in the life w'hich is according to 
virtue. Tliis is what Aristotle meant when he said that the 
aim of the legislator is to make men good and to lead them i 
to virtue.^ ^ 

We cannot here pursue John of Paris’ arguments further — 
we shall return to them later, — ^but it is interesting to observe 
that the Aristotelian influence only served to bring out and 
to strengthen the traditional media)val doctrine that the func- 
tion and justification of political authority was its moral end. 

• St Thomas Aquinas does not add anything material to these 
principles, but he sets them out with characteristic precision 
and force. He is equally emphatic in asserting the divine 
nature of political authority, and the moral end or purpose 
for which this exists. In one place m the ‘ .Summa Theologica ’ 
he discusses the question whether Christian men are bound to 
obey the secular authorities, Ue mentions various arguments 
which might be alleged "to prove the contrary, but answers 


ii. pp. 72-74). . . . I’rinceps oniin positus 
est ut faciat justitiam et judicium, id 
est justum judicium . . . ct ideo qutim 
terminos justitio} egroditur, non dicitur 
rex . . . fol. 38, v. Unde et si constet 
quod vossalum velit rex contra justi- 
tiom capere ot mole tractare, dixerat 
euim ei hoc rex notiCcando suom volun- 
tatem per oa qum dicuntur in glo. . . . 
Juste timobit ire, timons capi, de facto 
et occidi . . . tunc non est inobediens 
regi, quia in tali actu non est rex. . . . 
Talis actus et tale delictum regium, 
omnem honorom excludit. Item et 
tune dominus privatur proprietate 
vasBoli, sicut vossallus foudo quum non 
farit justitiam domino." Cf. Assizes 
of Jerusalem in vol. iii. p. 63. 


^ John of I’aris ; ‘ Tractatus de 

PoWntate Regia et Papali,' 18 : " Quod 
autom arguitur vigesimo, quod cor- 
])oralia reguntur per upiritualia, et ab 
q^sis depciidunt ut a causa. Rosponsio : 
argumontum, ut sit factum, multi- 
pliciter deficit, l^roo, quia supponit, 
quod potpstas rogolis sit corporalis et 
non spiritualis, et hahoat curam cor- 
porum ot non animarum : quod falsum 
oat, ut patPt ex supra dictis, cum 
ordinetiir ail bonum commune civium, 
non quodcunque, sed quod est vivoro 
secundum virtutom. Unde dicit phi- 
lusophuB in Ethicis, quod intentio 
legislalnris est homines bonos facere, 
et inducere in virtutem.” 
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them first by citing some words of the Apostolic writings 
bidding men to obey princes and kings for God’s sake, and 
then by urging that the “ order ” of justice and of human 
affairs required that the inferior should obey the superior, 
and that the faith of Jesus Christ did not suspend the “ order 
of justice ” or the necessity of obedience. He adds, however, 
and it is very signiii(‘ant, that this obedience is only due so 
far as justice requires it, and that subjects are not ho und to, 
obey an unjust or usurped authority, or an authority which 
commands unjust things.^* 

%In another place he discrases the natine of sedition, and 
the question whether it is a mortal sin. He concludes that 
it is so, and in this case the reason which he gives is not theo- 
logical but philosophical. He quotes from St Augustine 
Cicero’s well-known definition of the “ populus,’" and says 
that it is therefore clear that sedition is opposed to justice and 
the common good, and is a grave mortal sin, for the common 
good is greater than the private good. Again, however, in 
the same “ Article ” he adds that a revolt against a tyrannical 
and unjust authority has not the nature of sedition, for such 
an authority is not diroctod to the common good, but only 
to the convenience of the ruler.** 


‘ St Tlioiaas Aquinaa, ' Summa 
Thoolofcica,’ 2. 2, 104, 0 ; " .Sod r-ontra 
est quod dieitur ad lit. iii. ' AcIniuDo 
illos, prioripibus subditoe easo,’ ot 
1 Pet. ii. ' Subject! estute oroni 
bumaniD creaturu; propter Doum. sivo 
Tup, quasi prstcelleiiu aivo ducibus, 
tamquam ab oo misHiH.' 

Bespondeo diceadum, quod fidea 
Ohriati eat juatitim prinuipium, et causa, 
aeoundum illud Bom. iii. * Juatitia 
Dei per fidem Jeau Cliriati,’ et idoo 
per iidem Jeau Christi non toUitur 
ordo juatitire, aed magia flimatur ; 
ordo autom juatitiic requirit, ut in- 
tenorat wm suytnoxVbua obedieiit t 
BlitBT uulm tiOu pOBKil hvimttnaivaa 
rerum status conservuri, ot ideo per 
fidem Chnati non oxcusantur GJelea 
quin prineipibus secularibus obedire 


tonoan'iur. . . . Ad tertium ergo diron- 
dum, quud prini-qMbuij tiociilaribus in- 
tuiitum bomu obediro tenotur, in 
quantum ordo jiiBtitim requirit : et 
idooai non halioant juatum priucipatum, 
sed uaurpatum, vel ai injuata preci- 
piant, nun tonentur oia aubjecti obedire, 
nisi forte per aceidonH, propter vitan- 
dum acandalum. vel periculum.” 

■ Id. id., 2. 2, 42, 2 : “ Bespondeo 
dicendum, quod aicut dictum eat, 
Bcditio opponitur unitati multitudinis, 
id eat populi civitatia vel regni : dicit 
autem Aug. ii. De Civ. Dei, quod 
‘populum determinant aapientee, non 
omnum cuitum muhitudima, aed cottum. 
juna couaensu, et 'atilitatia com- 
muniooe aociatum ’ : unde manifeatum 
eat, unitatein, cui opponitur eeditio, 
esse umtatom juris et oommunia utili- 
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In a passage in his treatise, ‘ Be Begimine Principum,’ St 
Thomas goes even further, and ivhile he maintains that 
human life has an end even beyond the life of virtue, that is 
the fruition of the divine ; and while it is the function of the 
priest to teach men the way to his true felicity, it belongs 
to the king’s duty to order human life in such a way that 
men may attain to this true felicity.^ • The true aim of the 
Jfjpe should be so to order things that his subjects may live 
the good life, and the good life is the life according to virtue.^ 
It is important to observe that these principles of the legiti- 
mate nature and moral end of the State are not limited to 
Christian States, but were represented by the most authorita- 
tive writers of the tliirtcenth century as extending to all 
States, even those of the unbelievers. Innocent IV"., in his 
‘ Commentary on the Decretals,’ sets out this principle with 


tatis ; manifpatum eat ergo, quod 
soditio opponitur et juetitise et com- 
muiti bono ; et ideo ex auo gonrre eat 
peccatum mortele ; et tanto graviua, 
quanto bonum commune, quod im- 
pugnatuT per aeditiunem ost msjue, 
quam bonum privatum, quod impug- 
iiatur per rixaiu. . . . Ad tortium 
dicendum, quod regimen tyrannirum 
non cat justum ; quia non ofdinatur 
ad bonum commune, aed ad bonum 
privatum regontia, ut patet per Phil, 
in 3 Polit. et in 8 Ethic. ; ot ideo 
porturbatio hujus regimiius non habct 
rationem aeditionis.” 

^ Id., ‘ De Bcgimine Frincipum,’ 
i. 14 : “ Non eat ergo ultimus finis 

multitudiuia vivere secundum virtutem, 
sed per virtuosam vitam pervonire ad 
fruitionem divinam.’’ 

Id. id., i. 15 : “ Quia igitur vita;, 
qua in prcaenti bone vivimua, finis 
eat beatitudo codestis, ad regis officium 
pertinet ea rationo vitam multitudinia 
bonajn piocutaie aecundum quod con- 
gruit ad ocelestem beatitudinem con- 
sequendam, ut scilicet ea praicipiat, 
qun ad coaleatem beatitudinem ducant, 
et eorum contraria aeoundum quod 
VOL. V. 


fuerit poBsibile inderdicat. Quoi autem 
ait ad veram beatitudinem via, et quie 
siut impedimenta ojus, ex lege divinu 
cognoacitur, cujus doctrina pertinet ad 
nacordotum oOicium.” 

^ Id. id. id. ; “ Per legem igitur 

divinam odoctua, ad hoe preecipuum 
atudium debet inteadere (Bex) qualiter 
multitudo aibi subdita bone vivat 
. . . Ad bonam autem unius lioininia 
vitam duo rcquiruntur, unum princi- 
pale, quod eat operatic secundum 
virtutem ; virtue enira cat qua bene 
vivitur : aliud voro secundarium, et 
quaai inatrumontalc, scilicet, corpora- 
lium bonorum aulliciontia, quorum 
UBua oat neceaaariuB ad actum virtutis ; 
ipsa tamen hominia unitas per naturam 
cauBsatur, multitudinia autem unitas, 
qus pax diuitur, per regentis indus- 
triam eat procuranda. Bic igitur ad 
bonam vitam multitudinia instituendam 
tria requiruntur. Prima quidom ut 
multitudo in unitate pacia constituatur. 
Becundo ut muVlAtudo vinculo pacia 
diiigatur ad bene agendum. . . . Tortio 
vero requiritur ut per regentis indua- 
triam necosBariorum ad bone vivendum 
adait eufficiena copia.” 


O 
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great directness. Lordships, possessions, and jurisdictions 
are lawful and blameless among the unbelievers, for these 
were created not only for the faithful, but for all rational 
creatures, as it is said, Ood makes the sun to rise upon the evil 
and upon the good, and therefore neither the Pope nor other 
Christian men have any right to destroy the governments 
of the unbelievers.* 

St Thomas Arjiunas maintains the same doelrine, and 
admits that an actually existing authority of unbelievers 
over Christian people is legil imate, though it may be abolished 
by the authority of the Church. Dominion and political 
superiority were created by human lav, but the divine lav, 
which is of grace, docs not destroy the human law, which 
arises from uatiual reason, and therefore the distinction 
between believers and unbelievers does not of itself destroy 
the authority of unbelievers over the believer.® 

> Innocent IV. : ‘ Appuratiw ad crratnra fact<i Bunt, ut Pst prodictum ; 

qiiinqiic libroB DxcicCiiJiuin,’ 111. .*14, S : ‘Ipse emtn Bolom ouum oiiii facit 
" Juiindiotiononi ciiim juHtam ct roitain mipor boiiOH et males’, ‘Ipse otiam 
logo, util dicitur datus gladius ad \olatiIia poscit,’ Mattel c. %' circa fi. 
vindictam, S. de niaiu. ot obo. solito. ot vi. Et propter hoc diciinus, non 
(‘Dec.,’ 1 . 311, 0). Sod quaiido cepnrit, licet Papa- vcl fidclibus nuforro sua 
ncHciu, niHi forte, quod Dous dedit sive donum i, Bi\e jurisdictionos inh- 
aliquein vol aliqiios qui foccront jiuiti- dehh'ii,, quia sino peccato possident. 
tiam super dpl’nquoutcs , vet juro na- beijf tameii credimus, quod Papa 

turec paterfamilias super fiimiliain Biiaiii qui Ont vicarius Jpsu C'hnsti, potes- 
habebut juiisdntionem onincm ii pnn> tat cm babet non tarn super Chiis- 
cipio. Bed biidi ‘1 non lialiet, nisi in tianos, sed ctiam super omnos in 
paucis et niodicm, n De fui renpi lidclcs." 

ciendum. (‘IliKost,’ 4fl. 19, 11) Kt * St Thomas Aquinas, ‘ Bumma 
c. do pa. po. pertotum ( I’od.,' \ui. 47). Tbcologica,’ 2 2,10,10: “ Respomleo 
Hoc nutem coitum n%t, quod ipso Dcub diccndum, quod tirca hoc duplicitor 
per BP a pnnci]iici cxorcuir junsdic- loqiii possumus. T'nn inodo de dommio 
tionem, ut no. 8. De loro comp lici-t. vel prt'Iatione innilclium super fideles 
(‘ l>oc ,’ II. 2, 10) Item por electioxiom de no\o instituciula ; ot boo nullo 
potcruiit liaboro iirmcqics, sii ut ba- niodo pcrmitti debet, cedoret onim 
buorunt Saul ct inultos alms. \in, Q. 1, hoc in standalum et in pencuium fidei. 
beet. ... Sic ergo audacter (Oratian, . . . Abo modo possumus loqm do 
‘ libscretum,’ C. mu. 1, 15, 18) et in dominio, ^ol ])rclatione jam pro-exiR. 
plunbus alllb c. prcdicta, iiiquam ( ’) tentc • utn considerandum est, quod 
Bic dommia, pusbosbionus ot junsdic- dominium et prclatio introducta sunt 
tiones lieito sine peccato possunt esse ox jure tiuraano : distinetio autem 
apud infidcles. Hspe cnim non tantum Bdelium et infidebum est ox jure 
pro Bdebbus Bed pro omiii rationabib divino : jus autem divmum, quod est 
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lit is therefore clear that in the judgment of all the writers 
on political theory in the thirteenth century there is no doubt 
whatever that the end and purpose of the State is a moral 
one— that is, the maintenance of justice, or, in the terms 
derived from Aristotle, the setting forward of the life accord- 
ing to virtue, and that the authority of the State is limited 
by its end— that is, by justice, and that it is derived from God 
pimself.* 

ex gratia, non tollit jua humonum, ordinationem ecclosis auctoritatem Dei 
quod est ex naturali ratione ; ideo habeotis tale jus domiaii vel prelationia 
distinctio fldolium et infidelium secua* tolli ; quia infideles morito suce iu' 
dum BO considerata non tollit domi. ddelitatis merentvr potestatem Bmit> 
nium et prelationem supra tidolos. tero super fideles, qui transferuntur 
Potest tstnen juste per beiiteiitiiiiu vol in tilios Doi." 
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CHAPTER IV. 

THE NATURE OP LAW, 

We have in tho last chapter endeavoured to set out our 
oonlident judgment that to the Middle Ages it was clear 
that the nature and purpose of (he State uas a moral one, 
that it came from God, and ( hat its function w as to maintain 
and set for^\ ard justice. This may at first sight seem a con- 
ception which, however important, is somewhat abstract, and 
then'fore, in order to appreciate its full significance, we must 
go or. to observe that both to the thinkers and to the practical 
men of the Middle Ages justice had a definite and concrete 
embodiment in the law . 

We Shull liave ocea*iion pn'sent 1 j 1 o consider the beginnings 
of the theory of what is culled sovereignty, but it is impossible 
to understand the political ideas of the people of the Middle 
Ages at all, if we do iu)t begin by understanding thal-M;o them 
there waa only one sui)reme autiiorily in the State, and that 
was not the ruler, whether king or emperor, but only the law. 
Behind the law- of the State there was, indeed, a more august 
law still, (lie law of natiu-e or of God, to which the law of the 
State was subordinate. But within the State, and subject 
always to this higher authority, the law was supreme.* 

W'e may, iudiH'd, say that it was the characteristic defect 
of mediaeval eivilisation that it was, if anything, too legal ; 
but< as the men of that time saw it, it was the majestic fabric 
of the law' which stood between them and anarchy, the anarchy 
of mere disorder, or the anarchy of a capricious tyranny. 

• To them liberty, true liberty, was not something contrary to 
law, but rather was to be found in law itself.* We have in 
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previous volumes endeavoured to set out something of all 
this, and we have seen that in this matter there was no differ- 
ence between the political writers of the ninth century and of 
the eleventh and twelfth, between FeudaUsts and Civihans ; ^ 
but we may here recall a few of their most significant sayings. 
•Let the king, says Bracton, recognise in the law that 
same authority which the law gives to him, for there is no 
hing where mere will rules and not the law. The Lord or the 
Lady is only Lord of law (or right), they have no authority 
to do wrong ; such is the doctrine of the Assizes of the king- 
dom of Jerusalem.* The Bologna Civilians are only express- 
ing the same judgment in more general terms when Azo says 
of justice that it is the mind or wiU of God which is in all 
things right and just, and when the author of the ‘ league 
Fragment ’ says that the law flows from justice as a stream 
from its source.^ 

Before, how over, w^e deal with the questions related to these 
principles, we must in this chapter consider the systematic 
treatment of the nature of law in its largest sense by St 
Thomas Aquinas, so far, that is, as it is related to our 
subject. 

There are two very important sections of the ‘ Summa 
Theologica ’ in which he considers this :• in the first he con- 
siders it in relation to reason, in the second he deals with it 
in relation to justice. He begins his discussion by considering 


* Cf. vol. i. ohaps, 18 and 18; vol. 
ii. part i, chap. 2 ; vol. iii. port i. 
chap. 2 ; vol. iii. part ii. chap. 6. 

* Bracton, ‘ De Legibus,’ i. 8, R : 
" Attribuat igitur rex legi, quod lex 
attnbuit ei, vidolicet, dominationem 
et potestatem, non est enim rex ubi 
dominatur voluntas, et non lex " (cf. 
vol. iii. p. 38). 

Assizes of Jerusalem, ‘ Assises de 
la Cour des Bourgeois,' xxvi, : “ Cor 
la dame ne le sire n'en est seigneur 
SB non dou dreit . . . mais bien sachiis 
qu’il n'est mie seigneur de faire tort " 
(cf. vol. iii. p. 33). 

‘ Azo, ‘ Summa Inatitutionnm,’ i. 1 : 


*' Quasi diceret, iustitia est Dei dis- 
pobitio quae in omnibus rebus reote 
consistit et juste disponit : ipse retri* 
buit uniruique secundum opora sua, 
ipse non variabilis, ipse non est tem- 
poralis in dispensationibus vel volun- 
tatibuB suis : immo ejus voluntas est 
constans et perpetua : ipso enim non 
babul t pnnoipium nec habet vel habebit 
Snem." 

' Fragmentum Pragense,’ iii. 8 : 
“Set quia in justitia jus initia habet, 
et ex ea quasi rivolus ex fonte manat, 
ideo earn antoponit." 

Cf. vol. ii. p. 11, note 1, and p. 13, 
note 2. 
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the relation of law to reason, and maintams that the proper 
character of law is to command and to forbid ; but to com- 
mand belongs to reason, therefore law is a thing related to 
reason. It is reason which directs things to their end.^ 

Having thus set out the general nature of law, he goes on 
to discuss it under four terms — ^the eternal law, the natural 
law, the divine law, and human law. St Thomas deals first 
with the eternal law. It is manifest, he says, that the wholci 
universe is governed by the divine reason, and therefore this 
“ ratio gubemationis ” has the character of law ; the end 
of the divine government is God Himself, and His law is not 
other than Himself. ‘ 

The natural law is different from but related to this. All 
things which are subject to the divine providence are indeed 
controlled by the eternal law, but the rational creature is 
subject to the divine providence in a more excellent way, 
(or it partakes in the work of providence, it “provides ” for 
itself and others, and this participation of the rational creature 
in the eternal law is called natural law. The light of natural 
reason, by which we discern what is good and what is evil, 
belongs to the natural law ; it is nothing else than the im- 


* St Tliomos Aquinna, * Summa 
Theologica,' i. 2, 90, i : “ Sod rontra 
Mt quod ad legom pertiiict prn>ripcT« 
et prohibore : sed imporan' ont rutiuoiR, 
Qt aupra habit uxn oat (0. zvii. J) ergo 
lex est aliquid rationiK. . . . Kegula 
autem et meneura buraanorum acluum 
eet ratio, qun eat principium prinium 
aotuum humanorum, ut ex praidictia 
patot (Q. 66, I). Katiouia euitn est 
ordinare ad finom, qui est priinum 
principium in agendis, secundum phi- 
loeoph. ('Lib.,' vii., ‘JCthic.,’ c. 8). 
In unoquoque autem genere in quod 
eet principium, eat meneura, et regula 
iltiuB generis : sicut unitas in genere 
numati est motua primus in genere 
tnotuum. lude tcUnquitur quod lex 
ait aliquid pertiiiena ad rationom.” 

* Id. id., 1. 2, 91, 1 : “ Respondeo 
dioendum, quod aicut aupra diotum 


eat Q. 90) niliil eat aliud lex, 

quani metamon practicB! rationia in 
principe, qui gubemat aliquMH com- 
munitHtom perfectam. Manifestum eat 
autom, supposito quod mundua divina 
providentia regatur, ut in L habitum 
oat (i. 22, 1 and 2) quod tota com- 
munitas universi gubomatur ratione 
divina ; et ideo ipsa ratio gabema- 
tioiiia rcrum in Deo, aicut in principe 
univeraitutia existena, legis habet ratio- 
nem ; et quia divina ratio nihil oon- 
cipit ox tempore, sed habet ostemum 
conooptum, ut dicitur Prov. viii., inde 
est, quod hujusmodi legem oportet 
dicero stomam. . . . Ad tertium dioen- 
dum, quod lex importat ordinem ad 
Snem active . . , sed finis divinta 
gubematioms eat ipse Deus ; neo ejua 
lex est aliud ab ipso, inde lex cetema 
non ordinatui in alium finem,” 
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pression of the divine light m us. The natural law is, there- 
fore, the participation of the rational creature in the eternal 
law.^ St Thomas was indeed aware of the fact that the term 
natural law had been and might be used in more than one 
sense,* but his own conception is perfectly clear. 

In order, however, to understand the full significance of 
this conception, we must observe another distinction of grealf 
importance, which St Thomas makes in another place — that^ 
is, the distinction between natural law and positive law, a 
distinction which applies both to human and divine law. 
Men can, by a common agreement, establish a law as just, 
in matters otherwise indifierent, so long as it is not contrary 


1 Id. id., 1. 2, 91, 2 ! “ Inde cum 
omnia, quee divinac providontia' sub- 
duntur, a lege otenia reguicntur et 
mensurentur, ut ex dictis patet, inani- 
festum est, quod omnia participant 
aliqualiter legom eternam ; in quantum 
scilicet, ex impressione ejus habont 
inclinationes in prnprios actus et fines. 
Inter ceetera autem, rationaUs creatura 
eccellentiore quodam modo divinte 
providentii? subjacet, in quantum et 
ipsa fit providentite particips, sibi ipsi 
et aliis providens : unde et in ipsa 
porticipatur ratio etorna pti' quain 
habet naturalem inclinationem ad 
debitum actum et finom ; et tedis 
participatio legis a-teme in rational! 
creatura lex naturalis dicitur : unde 
quum pealmista dixisset (Fa. iv.). 
‘ Sacrificate sacrificium juatitis,' quasi 
quibuadam quaerentibus, quo sunt 
justitise opera subjungit : ‘ Multi di- 
cunt : quia oatendit nobis bona T ' 
Cui queetioni reapondena, dicit, ‘ Signa- 
tum eat super nos lumen vultua tui, 
Domine.’ Quasi lumen rationia natu- 
ralis, quo discemimua quid ait bonum, 
et quid malum, quod pertinet ad 
naturalem legem, nihil aliud ait quom 
impressio divini ludlinis in nobis : 
unde patet, quod lex naturalis nihil 
aliud est, quam participatio legia etemts 
in rationah creatura.” 


Cf. the treatment of Natural Law 
by the Canonists, vol. ii. port ii. 
chap. iii. 

^ Id. id., 1. 2, 94, 2 : " Inest, enim, 
primo inolinatio bomini ad bonum 
secundum naturam, in qua communicat 
omnibus substantiis ; prout scilicet, 
qa-libet substantia appetit conserva- 
tionom sui esse secundum suom na- 
turam, et secundum hanc inolinationem, 
pertinent ad legem naturalem ea, per 
quee vita hominis conservatur, et con- 
trarium impoditur. Secundo, inest 
bomini incliiiatio ad aliqua magis 
speoialia secundum naturam, in qua 
communicat cum ceteris animalibus : 
et secundum hoc dicuntur ea ease de 
legi natural!, qiue natura omnia ani- 
malia docuit ; ut est commixtio maria 
ot fmminffi, educatio et liberorum et 
similia. Tertio modo inest bomini 
inclinatio ad bonum seoundum naturam 
rationia, quse est sibi propria : siout 
homo habet naturalem inclinationem 
ad hoc quod veritatem cognoscat do 
Deo, et ad hoc quod in sociotato vivat : 
et secundum hoc ad legem naturalem 
pertinent ea, quae ad hujusmodi in- 
oUnationem speotant ; ut pote quod 
homo ignorantiam vitet ; quod olios 
non ofEendat, cum quibus debot con- 
versari ; et cetera hujusmodi, qua ad 
hoc spectant.” 
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to natural justice, and this is positive law ; and there is a 
positive divine law as well as a natural.^ 

The term Divine law is used by St Thomas to describe 
that twofold law of Gk)d which is revealed in the Old and 
New Testaments. It was needed for various reasons, because 
the final end of man is beyond human reason, because of the 
uncertainty of men’s judgments, because human law can 
only deal with the external actions of men, because humane 
law cannot prohibit or punish all evil actions, lest it should 
do more harm than good. The divine law does not indeed 
contradict or annul the natural law, but it was added that 
men might participate in the “ eternal law” in a higher 
manner.* 


^ Id. id., 2. 2, 67, 2 : “Ad Bootifidum 
dicendum quod voluntas huinniva ox 
ooRununi condicto poteet alicjuid faoore 
juRtum in his, quR> Mcundum bo non 
habent oliqxiatn ropugnantiam ad natu* 
ralom juHtitiam : ot in liia habot locum 
juM positivuRi : unde riiiloti (licit in 
V. Ethic (cap. 7) quod ‘ icgnlo juatum 
out, quod ox principio niliil diiTert aic 
vel alitor j quando autem ponitur 
diUert.’ Sed ai aliquu! do no ropug* 
nantiain hsbeat od juu naturnlo, non 
poteat voluntato huniana Kori juatum ; 
put* si Btatuator, quod licoat furari, 
vel sdultenum ooniniittoro , undo 
dicitur laa. 10. * Vn qui conduut 

leges iuiqiitiK.’ 

Ad tertiura dicondum, quod jus 
divinum dicitur, quod divinitns pro* 
mulgatur ; ot hoc quidom partiin eet 
do hia, qu» aunt naturaliter jviMl*, aod 
tamen oorum juatitia hominea latet ; 
partim autem da his qun hunt jusca 
institutione divina ; unde etiom jus 
divinum per haeo duo diatingui poteat, 
sicut et iua bumnnum : aunt enim 
in lege divina quedam prtecepta quia 
bona : et prohibita quia mala : quiP' 
dam veto bona quia pnecepta, et mala 
quia prohibita.” 

* Id. id.i 1. 2, 91. 4: "Reapondeo 
dicendum, quod prctcr legem natu. 


raleni, et legem humanam, nc'cosaarium 
fuit ad directionom humanm vitK 
habere legom divinam. Et hoc propter 
quatuor rationos. Primo quidom, quia 
per legem dirigitur homo ad aotua 
proprioB in online ad ultimum finom : 
. . . aod quia homo ordinatur ad finom 
beatitudinia mtemic, qutc excodit pro- 
portionem naturalia facuHatia bumance 
. . . idoo nPCPRHarium fuit, ut supra 
legem naturulem ot humanam, diri- 
gotetur ntiain ad aum iinem l(>ge divi- 
nituH d*n. Seoundo, quia propter 
ineertitudiuem humaui iudicii . . . 
oontingit do actilma humania diverso- 
nim esse diverea iudiria ex quibus 
otiam divoraao ot contrarisc leges pro- 
cedimt . . . necoaaarium fuit, ut in 
ootibua propriia dirigoretur per legem 
divioitua datam, de qua constat, quod 
non potest emre. Tertio, quia de hia 
poteet homo legem focere, de quibus 
potest iudicoro, iudicium autem ho> 
minis ease non poteat de intorioiibua 
actibua, qui latent . . . necesaarium 
fuit, quod ad hoc euperveniret lex 
divina. Quarto, quia . . . lex humana 
non potest omnia quie male fiunt, 
punire, vel prohibere ; quia dum 
auferro vellet omnia mala, sequeretur 
quod etiem multa bona toUerentur. 
et impediretur utilitas boni conununia 
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Human law is described by St Thomas in another article 
of the same question under the terms of its relation to reason. 
Law is a command of the practical reason, for the human 
reason must draw out and apply to particular circumstances 
the general precepts of the natural law.^ St Thomas, however, 
also points out that this general conception of the nature of 
human law requires a further analysis. The term human law 
includes two different kinds of law, the “ ius gentium ” and 
the “ius civile.” The first is derived from the natural 
law, as conclusions are derived from premisses, and forms 
that body of laws without vliich men could not live together. 
The second is derived from the natural law, “per modum 
particularis determinationis,” and is that which any State 
establishes as being suitable to its own conditions. ‘ 

Law', then, in all its forms is the expression of reason, but 
it is also, in the judgment of St Thomas, the expression of 
justice, and we must briefly consider this. He accepts the 
definition of justice, given by Ulpian in the ‘ Digest,’ “ Justitia 
est constana et perpetua voluntas jus suum cuique tribuendi ” 


quod est neceesariumod conservationem 
humanam : ut ergo nuUum maluin 
improhibitum, et impunitum remaneat, 
necessarium fuit eupervenire^ legem 
divinam, per quae oumia pecceta pro- 
hibentur. ...... 

Ad prinum ergo dicondum, quod per 
naturalem legem participatur lex 
irterna seoundem propoitionom oapaci* 
tatis humanie naturae ; aed oportet, 
ut altiori modo dirigatur homo in 
ultimum finem aupematuralem ; et 
ideo Buperadditur lex divinituB data, 
per quam lex aetema participatur altiori 
modo." 

* Id. id., 1. 2, 91, 3 : “ Respondeo 
dicendum, quod, sicut eupra dictum 
eat lex est quoddam dictamen praotioae 
rationia . . . ita etiam ex praeceptia 
legis naturedibuB, quaai ex quibuadam 
princnpiia oommunibuB, et indemoaatra- 
bilibua, neceaae est quod ratio humana 
procedat ad adiqua matgia partdou. 
lariter diaponenda : et iatae partiou- 


lares diapoaitinnea adinventae secundum 
rationem humanam dicuntur leges 
humajiae." 

^ Id. id., 1. 2, 96, 4: “Eat enim 
primo de ratione legia bumanic, quod 
sit derivata a lego naturee, ut ex diotis 
patet (Art. ii., hujua Q.) ; et aeoundum 
hoc dividitur jua poaitivum, in jus 
gentium et jua civile, secundum duos 
modoe, qmbua aliquid derivatur a lege 
natura;, ut supra dictum eat : nam 
ad juH gentium pertinent ea qua 
derivantur ex lege nature, aiout con- 
clusionea ex prinripiis : ut juata 
emptionea, veiiditiones et alia hujuS- 
modi, sine quibus homines ad invicem 
oonvivere non poaaent ; quod est de 
lege naturn : quia homo eat naturaliter 
animae sociabile, ut probatur in I. 
Polit. (c. 2) : qua veto derivantur 
a lege nature per modum particularis 
determinationis, pertinent ad jua civile, 
aeoundum quod qualibet civitas aliquid 
eibi accommode determinat.” 
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(‘Dig.,’ i. 10) if it is properly understood.^ In a later “Quaestio ” 
indeed, he discusses the various parts or aspects of justice, 
and accepts the Aristotelian distinction between “distribu- 
,Jive ” and “ commutative ” justice.® It does not, however, 
htppear that in St Thomas’ judgment this interferes with the 
general truth of Ulpian’s definition. 

The whole system of law, and here St Thomas uses the 
word “jus,” is so called, according to St Isidore, because 
it is just (justum), and the just and “jus ” are the “ objec- 
tum ” of justice,® and St Thomas gives his considered and 
emphatic assent.* 

ne therefore goes on to describe “judicium,” which is 
the action of the judge, as being the definition or determina- 
tion of that wliich is just or lawful, and tliis belongs to justice ; 
this is what Aristof Ic meant when he said that men go to the 
judge as to a living justice.® Perhaps the most emphatic 


* Id. id., 2. 2, 58, I : “Ad Frimum 
eio proceditur. Videtur quod incon- 
venienter definiatur a juriRperilis, 
quod juHtitia eat * perpetua nt oonatans 
voIuDtaa jua euum uuiuuique tri- 
buendi * . . . Reapondeo (liccndum, 
quod predicta juatitice deflnitio coii- 
veniena eat, ai rocto intelligatur . . . 
et ai quia vellet earn in debitam formam 
definitionia roducere, pusaet aic dicere, 
quod juatitia eat habitus, secundum 
quern aliquia conatanti et perpetua 
voluntato jua auum uniruique tribuit ; 
et quasi eat eadem definitio cum oa, 
quam Philos ponit in v. Ethic (cap. \ .) 
dicena, ' Quod juatia eat habitus, 
secundum quern aliquia dicitur opera- 
tivua, secundum electionem juati.’ “ 

* Id. id., 2. 2, 61, 1 : “ Bed contra 
eat quod Philos in v. Ethic (c. 2) ponit 
duaa partes juatitie, et dicit, quod 
una ost directiva in distributionibus, 
alia in commutationibua. 

Reapondeo dicendum, quod aiout 
dictum eat, juatitia particulaiia ordina* 
tur ad aliquaun privatam peraonam : 
qus oomparatuT ad conununitatem, 
aiout pan ad totum : poteat autem 


ad aliquam partem duplex ordo attend! ; 
unus quidem partia ad partem ; qui 
slioilia est ordo uniua private penonn 
ad olioiu ; et hunc ordinem dirigit 
cununutativa juatitia, que consistit 
in hia qua* mutuo fiunt inter duaa 
peraonaa ad invicem ; alius ordo 
atU'nd^iir totiua ad partea : et huic 
ordmi aasimilatur ejua quod ost com- 
mune ad aingulae personas : quern 
quidem ordinem dirigit justitia dis- 
tributiva, que eat distributiva com- 
munium secundum proportional! tatem : 
et ideo due sunt justitie species : 
scilicet ; distributiva, et commutativa.’’ 

* Id. id., 2. 2, 67, 1 : “ Bed contra 
ost quod Isid. : dicit in eodem libro 
(* Etym.,’ V. 3), quod jus dictum est 
quia eat justum : sed justum est 
objeotum justitie : dicit enim Philoa 
in V. Ethic (cap. i.) quod ‘ omnes 
taiem habitum volunt dicere justum 
a quo operativi justorum sunt * ; ergo 
jus eat objectum joatitie." 

* Id. id. id.. Reap. 

* Id. id., 2. 2, 60, 1 : “ Reapondeo 
dicendum quod judicium proprie nomi* 
nat actum judicia, in quantum judex 
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assertion by St Thomas of the relation between law and 
justice may be found in another Article ” of the same “ Ques- 
tion,” where he asks whether the judgment of the judge must 
always be in accordance with the law. He decides that 
while normally this must be so, this will only hold if the 
law is just. Laws which are c ontra ry ^ the_natural law 
^ e un just, anHUarpeTTO'tbr^e. It may even happen thffitT’lawff 
which arelnThemseh^FnghFmay not be adequate to certain 
cases, and w'ould, in such cases, be contrary to the natural 
law. In such circumstances men must not judge according 
to the letter of the law', but must recur to that equity which 


the legislator desired to attain. 

est : judex auteio dicitur, quasi jus 
dicons : jus autem est objectum justi- 
tiffi, ut supra habitum eat : et idoo 
judicium importat, secundum primom 
nominis impo'iitionem, defiuitionem vol 
detorminationom justi, sive juris : 
quod autem aliquis bone doSuiat 
aliquid in operibus virtuosis, proprio 
procedit ex liabitu virtulis : sicut 
castuB recte determinat ea, qute perti- 
nent ad'oartitatom ; ct idoo judicium, 
quod importat rectora detemiinationem 
ejus, quod est justum, proprie pertinot 
ad justitiam : propter quod l^los, in 
V. Ethic (cup. 4) dicit, quod homines 
ad judicem confugiunt, sicut ad quon- 
dam justitiam aniinatam.” 

^ Id. id., 2. 2, 00, 6 : “ Bospondoo 
dicendum, quod sicut dictum est, 
judicium nihil aliud est quam quecdara 
deflnitio, vel determinatio ejus quod 
justum est : fit autem aliquid justum 
duplicitcr, uno modo ox ipsa natura 
rei quod dicitur jus naturale : alio 
modo ex quodam condicto inter ho- 
mines ; quod dicitur jus positivum 
ut supra habitum est (Q. 67, 2) : leges 
autem scn'buntur ad utriusque juris 
declorationem : aliter tamen, et aliter : 
nam legis scriptura jus quidem natu- 
rale continet, sed non instituit : non 
enim habet robur ex lege, sed ex 
natura : jus autem positivum scriptura 
legis et continet, et instituit, dans ei 


auctoritatls robur ; ot ideo necesse 
est, quod Judicium hat secundum legis 
acripturam, alioquim judicium deficeret 
vel a justo natural! vel a juato positivo. 

Ad primum ergo dicendum, quod 
lex Bcripta sicut non dat robur juri 
naturah, ita nec potest ejus robur 
minuere, vel auferre ; quia neo volun* 
tas hominis potest immutare naturam : 
et ideo si scriptura legis continent 
aliquid contra jus naturulo, injusta 
ost, nec habet vim obligandi ; ibi onim 
jus positivum locum habet, ubi quan- 
turn ad jus naturale nihil diflort, utrum 
SIC vcl aliter flat, sicut supra habitum 
est (Q. 67, 2) ; et ideo nec tales scrip- 
tursD loges dicuntur, sed potius legis 
corruptiones, ut supra dictum est 
(1. 2, 96, 2): et idoo secundum eas 
non est judicandum. 

Ad secundum dicendum, quod 
sicut legos iniqusi secundum se oon- 
troriantur juri natural! ; vel semper, 
vel ut in pluribus ; ita otiam legos, 
quB sunt recto posites, in aliquibus 
casibuB doficiunt ; in quibus si sorva- 
rentur, essent contra jus naturale : 
et ideo in talibus non est secundum 
literom legis judicandum, sed recur- 
rendum ad ecquitatem, quam intendit 
legislator : unde jurisp : dicit (‘Dig.,’ i. 
3, 26) ‘ Nulla ratio juris, aut equitatis 
benignitas patitur, ut que salubriter 
pro utilitate bominum introducuntur. 
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and custom. It is no doubt true that Bracton thought that 
this was peculiar to England — a curiously inaccurate judg- 
ment, probably due to an impression that the other European 
countries lived under Eoman law.^ What is thus afOrmed 
for their own countries by Beaumanoir and Bracton became 
a sweeping and all-including generalisation in Gratian, when 
he oxMjned his ‘ Decretum ’ with the famous words, founded 
upon Isidore of Seville, “ The race of mankind is ruled by two 
things, by natural law and by custom.” * 

We venture to urge that it is quite impossible to uuder- 
stand the political structure of mediaeval society and the 
nature of mediaeval government unless we begin by taking 
account of this conception. We are so much and so naturally, 
if not very intelligently, influenced by the belief in the 
existence of a conscious sovereign authority, of which law 
is the expression, that we find it difficult to understand 
the state of mind of those ages when the conception of 
the sovereign, in the modem sense of the word, hardly 
existed. 

The first question to which Ave must here address ourselves 
is how far this conception of law, as proceeding from or con- 
trolled by custom, was maintained in the thirteenth century 
by Avriters with whom mc have not yet dealt, or in countries 
whose laws we have not yet examined. 

And first, we may observe the careful and yet confident 
mode in which St Thomas Aquinas sets out the principle of 
the authority of custom. In a discussion of the question 
whether law can be changed, he considers the question whether 
custom has the force of law. He cites various objections 
which could be alleged, and then stales his own conclusion. 
He first cites the famous words of St Augustine that the 
custom of the people of God and the institutions of men’s 
ancestors are to be accepted as law, and then proceeds to 
say that law is the expression of the reason and will of the 
legislator, but these are declared as ifiainly by men’s actions 
as by their words, and therefore the frequently repeated 


* Cf. vol. iii. pp. 41. 42. 


^ Cf. vol. ii. p. os. 
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actions of men which constitute custom can change or estab- 
lish or interpret law.^ 

He goes on to contend that, as human laws may not cover 
all cases, it may be right sometimes to take action which is 
outside of the law, and w^hen such cases are multiplied owing 
to some change in men, custom show's that the law is 
no longer useful. And he even adds that, while normally, 
if the conditions remain the same, the law founded upon 
these conditions will prevail over custom, there may be 
cases where the law is useless, simply because it is contrary 
to the custom of the country, for this is one of the conditions 
of law — it is difficult to change the custom of the multitude.® 

•It is clear that while St Thomas recognises other forms 
of law besides the custom of the people, he does substantially 
represent the conception of custom as a main source of 

^ St Thomas Aquinas, ' Summa ratur : quum enim oliqtiid multotiea 

Theologica,' 1. 2, 07, 3 : “ Sod contra St, videtur ex doliborato rationis 

OBt quod Augustinus dicit in Epistola judicio proveniri : et secundum hoc 

ad Casuloniim : ‘ moa populi Dei et couauetudo et habet vim legia, et 

iuatituta majorum pro lege aunt legem abolet, et oat legum inter, 

tenenda ; et aicut prevaricatores legum protatrix.” 

divinarum, ita et contemptores con- Cf. Julianus in 'Dig-,' i. 3, 32, and 
Buetudinum ecdesiaaticarum coercendi vol. i. p. 64. 

sunt.’ Rospondeo dicendum, quod ^ Id. id. id. : " Ad secundum di- 

omnia lex proficiacitur a raliogte, et cendum, quod, aicut aiipra dictum eat, 

voluntate legialatoris ; lex quidem leges humana! in aliquibua oasibua 

divina, et naturalis, a rationabili Uci dcficiuiit ; unde pushibilo eat quando- 

voluntate, lex autem liumana a volun- que prsptor legem agere, in casu scilicet 

tate hominis lationo regulata : sicut in quo deScit lex ; et tameii actus 

autem ratio et voluntas hominis mani- non orit malus ; et cum tales casus 

festantur verbo in rebus agondis, ita multiplicantur propter aliquam muta- 

etiom manifestontur facto : hoc enim tionem homlnum, tunc maiiifestatur 

unusquisque oligere videtur ut bonum, per consiietudinem, quod lex ulterius 

quod opore implet. Manifesta est non est utilis ; sicut etiam manifesta* 

autem, quod verbo humano potest et rctur, si lex contraria verbo promul- 

mutari lex, et etiam ezponi, inquantum garotur. Si autem adiiuc maneat 

manifestat intoriorem motum, et con- ratio oadem, propter quam pnma lex 
oeptum rationis humane ; unde etiam utilis erat, non consuetudo legem sed 
et per actus maxime multiplicatos, qui lex consuetudincm vincit : nisi forte 
consuetudinem efticiunt, mutari potest propter hoc solum inutilis lex videatur, 
lex, et exponi et etiam, aliquid causari, quoniam non est possibiiis secundum 
quod logis virtutem obtineat ; inquan- consuetudinem patrisc, quie erat una 
turn scilicet per exteriores actus multi- de conditionibus legis : di/Iicile enim 
ph'catas interior voluntatis motus, et est consuetudinem multitudinis re- 
lationis conceptus efficacissime decla- movere." 
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law. It is, however, dear that St Thomas Aqiiinas implies 
that there were other forms of law besides custom^ and we 
shall presently deal with these. The important point of the 
passages which we have just considered is that, whatever 
other forms of law there might be, he was clear that custom 
lay behind them, and was still paramount over them. 

This is also the position of some other very important 
writers of the later thirteenth century. Vincent of Beauvais, 
in his ‘wSpeculum,’ cites the significant words of Gratian, in 
which he laid down the principle that even when laws were 
instituted by a competent authority, they needed to be con- 
firmed by the custom of those who were concerned.^ Albert 
the Great seems also to refer to the same doctrine w'hen he 
says that the edict of the Prince w'hich is maintained by 
custom has the force of written law.® What is, however, 
much more significant is the treatment of the authority of 
custom by the most important Canonist, and the most authori- 
tative Civilian of the second half of the century. 

Hostiensifl, in his ‘ Commentary on the Decretals,’ describes 
the nature and the autliorit.y of custom, and clearly accepts 
the judgment of Gregory IX. that custom if it is “ rationabilis 
et legitime praiscripta,” prevails over other forms of positive 
law.* OdofriduH, iu his ‘Commentary on the Digest,’ draws 
attention to the divergence between this judgment of Gregory 
and the passage in tlie ‘ Code ’ (viii. 62 (53)), in which Con- 
stantine had apparently maintained that custom could not 


^ Vinoeiit of licauvaiH, ’ Spooulum,’ 
ii. 7. 36. Cf. vol. a. pp. 165, 100, 
180. 

* Albert the Great, ' Ethica,’ x. iii. 

2 : “ Sin autem lUa* (le^jee) soriptm 

Bint vel non BiTiptm, uilul videtur 
diffeire ad preeaens : edictum euim 
prinoipis oonauetudine aervatum BcripUo 
legis habet vigorem.” 

* Uoatienius, ' In Pnmum Librum 

Dooietabum Conunentaria,* i. * Ue 
Conauetudine,’ 8, 9 : “ Ad quod 

Bciendum quod quatuor aunt apeoiea 
couBuetudinia, aoilicet generalisaima, ut 
eat conauetudo inter omnea Catboliooa, 
venua orientem orare. . . 


Id. id., 10 ; “ [tern eat conauetudo 
geneitdia, quando acilioet nedum civitaa 
acil tota provincia ita generaliter 
aervat.” 

Id. id., 8, 11 : “ Et hae duo speciea 
deiogant juri, aive in provincia, aive 
in loco in quo obtinet hoc, ai poat 
legem iiitroducta ait conauetudo.’* 

Id. id., 10, 9 : “ Quid eat conaue- 
tudo . . . UauB rationabilia oompetente 
tempore confirmatua. . . 

Id. id., 11: “ Utrum autem ait 

rationabilia vel non, relinquo judioi, 
cum non regula poaaet tradi.” 

Cf. * Decretala,’ i. 4, 11. Cf. vol. ii. 

p. 168. 
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OTer-ride law.^ Odofridus says that there had been much 
controversy over this question, and cites the opinion of 
Placentinus that, while in earlier times the Boman people 
could make law and its custom could abrogate it, nowadays 
it was only the Emperor who could make law, and therefore 
the custom of the people could no longer annul it. Odofridus 
himself, however, emphatically repudiated the opinion of 
Placentinus, and maintained that the Eoman people could 
still make law'^, and that, therefore, its custom could still 
annul it.® Odofridus w'as, as it is thought, a pupil of Azo, 
and represented the tradition of his master.® 

The opinions of these writers are interesting and important, 
but, after all, they are of little importance as compared with 
the clear and dogmatic statements of the great feudal lawyers 
like Bracton and Beaumanoir on the principles of the system 
of law which they had to interpret and administer in the 
latter part of the thirteenth eentury. We may add that the 
same judgment as to the legal authority of custom is clearly 

^ Cf. vol. 11 . p. 168. iiam populus beno potest hodie legem 

^ Odofridus, ‘ Commentary on Di- condore, siriit ohm potorat, ut ibi 

gost,’ i. 3, 32 (fol. 15 I.): “Dixit dixi. 8. E. Ti. L. 1. (i.e., his ‘ Com- 

Pla. (Placentmus) Olim consuetudo mentary on Digest,’ i. in. 1). Item 

iincebat legem, ot ita loquitur lox non obstat quod ahbi dicitur quod 

nostra in S . . . nam olim populus populus omno impenum legis rondore 

Romanus poterat legem condore, trunstulit in principem, ut id. f. p. p. 1 

lux est quod populus Romuniis, etc. una, in. pn. (‘Digest,’ i. 4, 11), quia 

. . . Non est ergo mirum si contraiia intelligo ' transtulit,’ i. concessit, non 

ejus consuetudo toUat legem, quia ejus tamen de se abcbcando ut i. de consti. 

est toller© cujus ost condero. . . . Sod pnncipum, 1. 1 (‘Digest,’ 1, 4, 1). . . 

hodio solus piinceps potest legem con- Sod, signori, spietis omnibus aliis 

dere, ut C. de le. et consti. 1. f. (Code solutionibus dioondum est, ut dm 

1 . 14, 12) unde non debet consuetudo in casu ; duplex est consuetudo, ut 

populi posse loges imperatoris toUoro, consuetudo gencralia quo obtinet per 

et SIC loquitur 1. nostra quia hoc esset totum impenum llomanum, ot ilia 

inconvemons quod consuetudo populi gonerahs consuetudo 1. contrana, ubi- 

tolleret legem pnncipis. Sod, signori, que vincit legem, ut m 11. controriis ; 

hano solutionem non approbamus, est consuetudo spocialis alicujus civi- 

quia sicut ohm populus poterat legem tatis, et ilia speoialis consuetudo in 

condere, sic et hodie potest, vn debet illo solummodo loco vincit legem, m 

posse consuetudo populi legem toiler©, alio non . . . et sic intelligitur lex 

neo obstat quod dioitur quod solus nostra." 

pnficeps sive imperator potest legem * Cf. for a full discussion of the 
condere, quia ilia dictio, solus, excludit various opinions of the Civilians, vol. 
singularem personam, non populum, ii. pp. 59-67. 

VOL. V. 


D 
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laid dcwn in the great law book of Castile, which we know 
as the ‘ Siete Parlidas ’ of Alfonso X. Thei'e are, it says, 
only three things which can hinder the force of law : the 
first is “uso,” the second is “ costumbre,” and the third is 
“ fuero.” ^ We shall, however, presently return to the con- 
ception of law in Spain, and treat it in detail. 

Enough, we think, has been said to make it clear that the 
first and, as we think,«the fundamental princiide of the Middle 
Ages was that the law was the expression, not so much of the 
deliberate and conscious will of any person or persons who 
possessed legislative authority, but rather of the habits and 
usages of the community.* It is not our part here to endeavour 
to trace the whole significance of this conception, but we 
may be allowed to point out that this does not mean that 
law as custom was something unintelligible or irrational. •It 
does not require any great consideration to enable us to 
imderstand that the custom of a community was deter- 
mined by the conditions or environment under which it 
lived, and by the moral ideas such as they were, and how- 
ever they arose, which possessed the community* We may 
be allowed to point out that this is true not only of the cus- 
tomary law of a primitive community, but in the long run 
of all systems of law. 

«It is also important to remember that this customary law 
was not really unchangeable and fixed. On the contrary, it 
is evident that at least in what we call progressive countries 
it w'^as continually changing with the change of circumstances 
or ideasji It is probably, on the other hand, reasonable to 
think that this unconscious movement was not always suffi- 
cient to accommodate itself to such a development of civilisa- 
tion as took place in the centuries from the eleventh to the 
thirteenth. 


* 'Siete Fartidas,’ i. 2, Introduction : 

Embarf^ax non puode nuiguna cosa 
laa leyes que non hayan la fuerza et 
el poder que habemoa dicho ainon tr^ 
cosaa . la pnmora uao, et la aegunda 


ooatumbre, et la terccra fuero : et 
eatas nazen unas do otraa, et ban 
dererho natural en ai, aegunt que en 
eato bbio se muestra.” 
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However this may be, it is clear that in the twelfth and 
thirteenth centuries we can trace the appearance and develop- 
ment of another method of conceiving of the source of law — 
that is, •the beginning of the conception that law is the ex- 
pression of the will of some conscious legislative authority. 
We have arrived, that is, at the beginnings, for the modem 
world, of the conception of sovereignty — that is, that there 
exists in every independent society some power of making 
and unmaking laws.* 

We have, a few pages back, referred to the statement of 
Bracton that England was governed by custom and not by 
written law ; but the same passage which contains these 
words contains also words which express a different con- 
ception of the nature of the authority on which law is founded. 
Other countries, he says, are governed by written laws, Eng- 
land by unwritten law and custom ,* but these English laws 
may properly be called “leges,” for that has the force of 
law which has been justly determined and appioved with 
the counsel and consent of the gicat men, the approval of 
the whole commonwealth, and the authority of the King.^ 
Such laws, he adds in another place, when they have been 
approved by the consent of those who arc concerned (utantium) 
and have been confirm^, d by the oath of the King, cannot be 
changed or annulled without the counsel and consent of those 
by whose counsel or consent they were promulgated.® 

Here we have a clear statement of the conception that 
there is a definite legislative authority which enacts and 


^ Bracton, ‘ De Legibua,’ i. 1, 2 : 
“ Cum autom fore in omnibus rogionibus 
utatur legibus ot jure non scripto, sola 
Anglia usa est in suia finibus jure non 
Bciipto et consuetudine. In ea quidem 
ex non scripto jus vonit, quod usus 
comprobavit. Sed abeurdum non orit 
leges Anglicanas, licet non scriptas, 
leges appellare, cum legis vigorem 
habeat, quicquid de consilio et con- 
sensu magnatum et reipublicae oom- 
muni sponsione, authoritate regis, sive 
piincipis precedente, juste fuerit de- 
finitum et approbatum.” 


^ Id. id., i. 2, 6 : '* Hujusmodi vero 
leges Anglicana; et consuotudines, regum 
Buctoritate jubent quandoque, quan- 
doque vetant, ot quandoque judicant, 
et puniunt transgrossoros ; qum qui- 
dem, cum fuerint approbate consensu 
utontium, et sacramento rogum con- 
firmata;, mutari non potorunt, nec 
destrui sine communi consensu eorum 
omnium, quorum consilio et consensu 
fuerunt promulgate. In melius tamen 
converti possunt, etiam sine oorum 
consensu, quia non destrui tur quod ui 
melius convortatur." 



52 


POLITICAL PRINCIPLES. 


[PABT I. 


promulgates laws. What was, then, the nature of this 
authority T We have in the third volume set out our con- 
clusion that the feudal and national jurists of the twelfth 
and thirteenth centuries clearly held that the legislative 
authority resided not in any one person, but belonged to the 
whole community, acting through all its parts, the King, the 
great men, and the whole body of the people ; ^ and in the 
first volume v> e have endeavoured to show that this principle 
was already firmly established in the ninth century.® 

The words of Bracton which we have just quoted are only 
one expression of a general principle. Lest, however, it 
should be thought that this was only an abstract or specu- 
lative principle of the jurists, we will briefly examine the 
legislative forms of the twelfth and thirteenth centuries in 
the various European countries, and we shall see that now here 
in the constitutional methods of the great European countries 
is there any sign that the legislative power belonged to the 
king alone, but always that the king acted with the advice 
and consent of the great men, and behind them we see from 
time to time the whole community. We must bear in mind 
that it is impossible in the Middle Ages to draw a sharp line 
between what we should call legislative and administrative 
action. , 

If w'e go through the constitutions of the Empire, we shall 
find that they are issued not by the emperors alone, but 
with the advice and consent of the princes. This is obvious 
even of the great Frederick II. Ho renewed in 121.3 the 
promises made by Otho IV. to Innocent III. with respect 
to the territories claimed by the Papacy, and did this with 
the counsel and consent of the princes of the Empire.® It 
is with the same counsel that in 122C he annulled the com- 
munal privileges of the citizens of Cambrai.® He proclaimed 
the ban against various Lombard towns in the same year 
with the deliberation and judgment of the princes and other 
chief men of the Homan Empiie.® 


* Cf. vol. iii. part i. chap. 3. 

* Cf. vol. i. chap. 19. 

* M. G. H., ‘ Const.,' vol. ii. 48. 


* Id. id., 106. 
‘ Id. id., 107. 
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The most noticeable phrase is, however, that which is 
prefixed to the constitution of 1235, which created an im- 
portant new official, the “ Jnstitiarius,” who was to act in 
judicial matters during the absence of the emperor. Frederick 
begins by saying that ancient custom and unwritten law had 
not provided for some important matters which concerned 
the tranquillity of the empire, and therefore it was that 
with the counsel and assent of the princes and other 
faithful men of the empire assembled in a solemn council 
(curia) held at Maintz he had promulgated certain con- 
stitutions.^ 

It would seem that there is implied a contrast between 
the tradition and the custom of the empire, and the new 
constitution, which is issued by the emperor not alone, but 
with the authority of the Council of the Empire. 

If w^e turn from the Empire to the kingdom of France, we 
find that the same principle is illustrated in the “ Ordon- 
nances ” of the tw^elfth and thirteenth centuries. It is im- 
portant to observe this, because there has been a tendency 
in some works on French history to speak of the mediseval 
French king as exercising some isolated legislative authorily. 
This view’ is not consistent with the fact that the formulas 
of legislation which we find in the ordinances are of almost 
exactly the same nature as those which wo find in the other 
European countries at that time, and wdiich, as we have 
shown in our first volume, were already used in the ninth 
century.* 

Louis the Fat in 1118 issued a regulation about the privi- 
leges of the serfs of St Mam’ des Fossds with the common 

1 M. G. H., ‘Const.,’ vol. ii. 19(i : contradiotorio judicio consuetudinis 
“ Licet per totam Germaniam consti- sentonria torminabat- -Do consilio et 
tuti vivant in causis et negociis priva- asHonBU dileotonim j>riri<'ipum eeelo- 
tonim consuetudinibuB antiquitus tra- niaHticorum et socularium in BoUempiii 
ditis et jure non acripto, quia tamen curia cclchrata Moguncio constitu- 
ardua quaedam, qutp goneralem statum ciones quabdam certia capitulis com- 
et tranquillitatem imperii reformabant prelionsaB, presentjbuB eiedem princi- 
nondum fuerant specialiter introducta, pibua, nobilibus plurimia, ct aliia 
quorum partem aliquam, ai quando fidelibus imperii focimus promul- 
caauB trahebat in cauaam, ficta magis gari.” 
opinio quam etatuti juris aut optente ‘ Vol. i. chap. 19. 
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counsel and assent of the bishops and great men.^ Philip 
Augustus in 1209 issued an ordinance concerning feudal 
tenures, but the formula of legislation is one which hardly 
distinguishes between the royal authority and that of the 
great princes and barons.^ In one ordinance of St Louis of 
1246 we have a careful statement of procedme. He first 
called together at Orleans the barons and magnates of that 
province, and learned from them the custom of the province, 
and then, with their counsel and assent, commanded it to be 
firmly observed in the future.® 

It is true that in the reign of Philip III. we find in a number 
of cases, in place of the formula of the counsel and assent of 
the barons, the phrase “in Parliamento ” or “in pleno Par- 
liamento,’’* while in other cases we find such phrases as 
“ordinatuni fuit per Dominum regem et ejus consiUum.”® 
In the reign of Philip IV. we find an ordinsmce issued “ par 
la cour de nostre seigneur le Bey,” * and another “in Parlia- 
luento.” ’ 111 the first case these formulas are apparently 

taken to be equivalent.® 

In other cases, however, in the reign of Philip IV., we have 
the traditional form, including the reference to the barons 
and the prelates. This is especially noticeable in the demand 


'* ' Ordonnances d«« roin de Franro 
de la troisiome llacc,’ 1118 a.d. : 
“ LudovJcus Dei olomrntm Franconini 
rex, coinmuni quidom episonporum ot 
prorerum nostrum coiii'ilio ot oseonsu, 
regjiB auctoritatis deoroto, iziatituo ct 
decemo ut servi etc.” 

* Id., 1209 : “ Fliilippus Dei prntia 
Francorum Rex, O. Dux Burgundiic ; 
Her. Comes KivomensiH, R. Comes 
BoloniiP, Q. Comes Sam'ti Pauli, G. 
Damma Petra, et pliires alii magnates 
de regno Franciie unanimitor con* 
vonerunt, ot asnensu publico firmavo- 
runt ut a primo die niaii in posterum 
ita sit de feodibus tenementis." 

* Id., 124d: “Nos volentes super 
hoc oognoBcero voritatem et quod erat 
dubium declorarB, vooatis ad nos apud 
Aurel. baronibuB et magnatibus earun- 
dem trrranun, habito cum eis tractatu 


et con'Miio diligent!, communi assor- 
tionr enrum, didicimus de consuotudine 
terrarum illanun, qua> tails est. . . . 
Haec autom omnia, prout superius 
continent ur, do communi consilio et 
assonsu cJictorum baronum et militum 
voliiniuB ct jneccipiinus do coetero in 
pcnx'tuum firmiter observari.” 

* E.g., ‘Ordonnances,* 1272, 1271, 
1275. 

‘ Id., 1277, 1278. 

• Id., 1287. 

’ Id., 1291. 

® Id., 1287: “C’est I’ordonnance 
faite par lu cour de nostro Seigneur le 
Roi, et de son commandement, seur 
la mani^re de faire et tenir les bour. 
geoisies de son reaume . . . cetto orde- 
nance fut faite au Parloment de la 
Fenlecoste I’an 1287.” 
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for the surrender of at least half of the silver plate belonging 
to the clergy and laity of the kingdom in August 1302,^ and 
in the general ordinance for the levy of money for the war 
in Flanders in the same year.* The most significant of all 
these phrases, however, are those of the letter of 1303 to the 
Bishop of Paris, which communicates the ordinance made fur 
the levy of soldiers for the war in Flanders. The ordin.-mce 
was made with the deliberation and counsel of those prelates 
and barons who could be got together ; but Philip obviously 
is aware that aU the prelates and barons of the kingdom 
ought to have been summoned to consider this, and makes 
the excuse that time had not permitted it.® 

It would seem clear that, while it may be right to make 
some distinction between the authority of the king in the 
royal domain and that which ho exercised in France as a 
whole, the formulas of legislation show that there was no 
substantial distinction between the constitutional principles 
of legislation as they obtained in France and in other countries. 
The counsel and consent of the great men of the kingdom 
is no doubt what Beaumanoir meant when he said that the 
king had the right and authority to make “ estabUssemeus ” 
for the whole kingdom for a reasonable cause, for the common 
good, and “ par grant conseil.” * 

It is hardly neces^ry to argue that the same principles 


^ Id., August 1302 : “ Four la 

nScessitfi apparissant, ct pour lo profit 
commun de notre royaunic, il soit 
ncrordd assembliement do plusieura de 
nos amez et feaux pr^az et barons, 
avoc notre conseil, quo il et touto 
autre personne d’^glise, religion, ou 
de sierle queles que elles soient, baillent 
et dobvre en present, !a moiti6 de tout 
leur vesselement blanc.” 

® Id., March 1302(3) : “ De fidelium 
prelatorum baronum et aliorum con- 
Biliarionun nostrorum ad hoc presen- 
tium conciho et assensu duximus 
ordinandum.” 

® Id., October 1303 : “ Euz sur ce 
deliberation et consueil, avuecques nos 
prelaz et nos barons, que nous poons 
avoir eu presentement, poureeque nous 


no poons pas avoir & cette debberation 
tous noB prelaz ot barons du royaume, 
sitost romme la necobsitd du royaume 
le requiert. . . . Nous avecques nos diz 
prelaz, baronH, e outres feaux presenz, 
avons accor(16 et ordend la voie qui 
b’euBuit, pour la plus profitable et 
convnnable h la besoigno et qui pout 
estre au moms du grief des soujies 
et du peuple.” 

* Beaumanoir, ‘ T.es Contumes du 
Beauvoisia,’ 49, b : " Tout soit il ainsi 
que li rois puist fere nouveaus ostab- 
lisBomens, il doit mout prendre garde 
qu’il les face par resnable cause, et 
pour le commun pourfit, et pw grant 
con&eil.” 

Cf. vol. hi. pp. 48-51. 
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were recognised in England. The question has been handled 
■with characteristic caution and detail by Stubbs,^ and we 
cite, merely as illustrations of the principle, the formulas of 
legislation used by Edward I. in the Statutes of Westminster 
of 1276 and the Statute De Eeligiosis of 1279.® The truth 
is that the process of legislation, as we see it in England, 
corresponds precisely "with the description of it by Bracton 
which we have cited.* 

It is important, however, to observe that the same con- 
ceptions of the nature of law and legislation are represented 
in the Spanish law-books and constitutional dociimcnls of 
the twelfth and thirteenth centuries. We have not hitherto 
dealt with these, but their evidence as to mediroval political 
principles is abundant and significant. We have thought it 
well to discuss them in some detail, both on account of their 
intrinsic importance, and also because there has been some 
tendency, even in recent and accomplished historians, to 
speak as though the Spanish kings at least in Castile claimed 
and exercised a legislative authority of a kind different from 
that which, as we have seen, obtained in the other countries 
of Western Europe. 

The cause of this raisundertsmding, as f-ir as it exists, may 
possibly be found partly at least in the fact that Alfonso X. of 
Castile sometimes uses language ■which might seem to imply 
that he claimed to be a sole and absolute legislator. In one 
signiflcjxnt passage of the ‘Especulo ’ he sets out the grounds on 
wliich he claims to possess t he legislative authority. These are : 
first, that if other emperors and kings -who are elected to their 
ofiQce possess this power, much more should he, who held his 

^ Cf. Stubb'a ‘Constit. Hist, of Hug- des ercc\e8keB, ovohkes, abb(‘s. piiuni, 
land,' chaps. 13 and 16 (especially jwb. contee, barunb, e la Cominuaeuto do 
160 and 224). la tore iled^es sotnons.” 

^ 'Statute of Westminster,' 1275 Id., Vol. i. p. 61, 'Do rcligioais,* 1279 : 
(Statutes of tiio Realm, vol. i. p. 26) ; " Nos super hoc pro utihtate rogni 

" Ces sunt les establisscmens Ic Rey congruum remedium provider! volentes. 
Edward, le fiuz le rey Henry, fos & de conciho prelatorum, comitum, ot 
Weymoster k son primer Parlomeut ahonun fidehum regni nio'.tro, de con- 
g5n5ral apres son corounoment apres ailio nestro existcntium, pruvidimus, 
la rluse Pa^ke, Ian de son regno tierz, statuimus et ordinavimus etc.” 
par son consei] o par le assontement ^ Cf. p. SO. 
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kingdom by hereditary right; second, because thekiu]| 
had this authority before him ; and third, because he could 
prove his right by the Boman law, by Church law, and by 
the ancient Gothic laws of Spain. ^ 

That this does not mean that Alfonso claimed that he 
had an absolute or sole power in making laws will appear 
if we look a little further. In the ‘ Siete Partidas ’ he states 
very emphatically that laws must not be abrogated without 
the great deliberation of all the good men of the country,* 
and in the following chapter he explains that if there should 
arise occasion for further legislation, the king is to be advised 
by wise and Tmderstanding men.® These principles corre- 
spond with the words which AKonso used in the introduction 
to the ‘ Especulo.’ He says that this collection of laws was 
made with the counsel and consent of the archbishops and 


* ‘ El Especulo o Espejo do Todoa 
les Dcrecljos,’ i. 1, 13: “ Por fazor 

ontender A los omes dcisondudos quo 
nos cl Bobredicho roy Don Alfonso, 
(ivemos podor de facer estas leyes. 
tambien como los otros quo las fezieron 
ante do nos, oy mas, quoromos por 
todas estas maneros, por razon, o por 
fazana o por dorecho. £ pgr razon, 
quo si los omporadores et los rcys, quo 
los imporioa ot los regnos ovioren, por 
oleccion, pudioron fazer leys en aquello 
que tovicron, como on comienda, 
quanto mas nos que avemos ol rugno 
per derecho heredamiento. For fazana 
que non tarn solamiente los reyes do 
Espa&a que fuoron antigamionte las 
fezieron, mas condes, e juocos, et ade- 
lantados que oran de menor guisa, et 
fueron guardadas fasta on este tiompo. 
£ pues que ostos las fezieron quo 
avion mayores sobra si, mucho mas las 
podomos nes fazer que por la merced 
de Dios non avomos mayor sobre nos 
en el temporal. 

For derecho, ca lo puedemos prohar 
por las leyes Romanas, e por ol dorecho 
de Santa eglesia, et por las leys d’Es- 
pana que fezieron los Qodus, en que 


dlzo cn cada una destas quo los empera* 
dores ot los rt‘yes an poder de fazer 
loyoR, ot do anaclor on ollas, et do 
niinguar on ellas et do oamior cada quo 
mester sea. Ondo por todas estas 
razoncH avemos poder eomplidumieuto 
do faorr leyes.” 

* ‘ Sioto I’.artidas,’ i. I, 18: “ Et 
porquo ol facer es muy gran cosa, ot 
el desfaoor muy ligora, por onde cl 
desatar de las leyes et tollorlas del 
todo que non valan, non se dclxi facer 
einon con grant consejo do todos los 
homes buenoB de la tierra, los mas 
biicnos ot honradus et mas sabidores, 
razonando primeramonte mucho los 
males que hi fallnien, por que so deben 
toller.” 

• Id., i. 1, 10 : “ Acaesciendo cosa de 
que non haya ley en esto libro porque 
sea mencster do so facer de nuevo, 
debo ayuntar el rcy homes sabidores 
ot ontondudos, para escugor ol derecho, 
porquo se acuerde con ellos en qu6 
manera debon onde facer ley, et desquo 
Bceordado lo hobieren, hanlo de meter 
primeramento en su libro, et desi en 
todos los otros do su tierra sobre que 
£■] ha poder e senorio.” 
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bishops, the “ Bicos Omes,” the men most learned in the law, 
and others of the court and the kingdom.^ When, therefore, 
we find Alfonso maintaming that no one can make laws 
except the emperor or the king, or other persons by his com- 
mand, and that all laws made without his command are not 
laws at all,‘ we must not understand this as meaning that 
the king was the sole legislator, but only that he was an 
indisi>ensablc party 1o legislation, and that no laws could 
be made without his consent. 

The tnith is that, when we carry our examination a little 
further, we sliall recognise that the general principles of legis- 
lation and of the natnre of law were substantially the same 
in Castile as those which obtained in other Western countries 
in the Middle Ages. 

As we have seen, the first and fundamental medisBval 
principle of law was the authority of custom. The ‘ Sieto 
Partidas ’ belongs to that time when the conception of a 
deliberate legislative process was becoming important, at 
least in theory ; but it is evident that the conception of the 
legal effects of custom w^as still strong in the mind of the 
author. In an early passage he asserts that “ uso,” “ cos- 
tumbre,” and “ fuero ” have naturally the eharacter of law 
(derecho), and that they can hinder tl^e law (i.e., the written 
law).* 

The author distinguishes these terms with some care. 
“ Uso,” he says, arises from those things which men do or 


* ‘ Eapeculo,* Introduction : E por 
CHto damoa endo libro . . por quo so 
Bcaesciere dubda subre lob enlende- 
mientos do las leyes e so nizason a 
ties quo BO libre la dubda on iiuestra 
corte por este libro quo feziemos con 
conaeio e con acuerdo do los arzobispos 
e do los ohispos do Dios e do los ncos 
omes e do los mas onrados sabidores 
de derecho quo podicmos aver e fallar, 
e otrosi do otros quo avio en nuestra 
corte e in nuestro regno.” 

• ‘Especulo,’ i. 1, 3: “ Ninguno 

non puede facer leyes si non emperador 
o rey o otro por su mondamionto 


dcllos. £ si otros las fezieren sin su 
mandado non deben aver uombre 
lt>yeB, iiiii drbon soer obedecidas nin 
guardados por leyes, nin deben valor 
en ningun tienpo.” 

• ‘ Sioto Partidas,’ i. 2, Introduction: 
” Embargar non puede ninguna cosa 
las leyes quo non hayan la fuerza et 
el poder quo habemos dioho si non 
tres cosas ; la primera, uso, et la 
sogunda, costumbre, et la tercera fuero; 
et estas nacen unas do otras, et han 
derecho natural en si, segunt que on 
eeto libro se muestra.” 
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say for a long time and without any hindrance.^ “Cos- 
tumbre ” is described as that wliich a people does for ten or 
twenty years, with the knowledge and consent of the lord 
of the land, and the judgments of men competent to judge.® 
“ Fuero ” arises from “ uso ” and “ costumbre,” but it differs 
from them, for it is related to all matters which belong to 
law and justice,® and it is to be made with the counsel of good 
and prudent men, with the will of the lord, and the approval 
of those who are subject to it.® 

It is after Alfonso has thus dealt with law as custom that 
he goes on to deal with written law (ley), and he deals with 
this as a thing wliich arises out of customary law. The 


‘ Id., i. 2, 1 : “ Ubo cs coaa que 

naco do aquollao coaas que homo dice 
o face, et que sigucn continuadamento 
por grant tiempo et sin embargo 
ninguno.” 

* Id., i. 2, 5 : “ Pueblo quiere dooir 
ayuiitamionto de gentes de muchas 
maaera.s de aquella tierra do ae alle- 
gan : et desto non sallo home, nin 
mugcr, nin clerigo, nin lego. Et tal 
pueblo come este d la mayor parte 
df'l, si usaren diez d veinte afios a 
facer alguna cosa como en manora do 
costumbre, sabiendolo el se%)r do la 
tierra, et non lo contradiciendo et 
teniondolo por bion, puSdenlo facer et 
debe ser tenido et goardado por cos- 
tumbre, si en este tiempo mesmo 
fueren dados concejeramento de tre- 
inta iuicios arriba por ella de homes 
sabidores et onteududos de judgar, et 
non habiondo quien gelos controlle.” 

* Id., i. 2, 8 : “ Fuero es cosa que 
se encierran estas dos maneras que 
liabemas dicho, uso et costumbre, quo 
cada una dellas ha de entrar en ol 
fuero para ser firme : el uso porque 
los homes se fagon & 41 et lo amen ; 
et la costumbre quo los sea asi como 
en manera de heiedamionto para 
razonarlo et guardarlo. Ca si el fuero 
es feebo como convien de buen uso 
et de buena costumbre, ha tan grant 
fuerza que se toma a tiempo asi como 


ley, porque se mantiouon los homos et 
viveii los unos cou los otros, en paz 
et en justiria ; pero ha entru 41 et 
estos otro dopartimionto ; ca el uso 
et la costumbro facense sobro cosos 
soAaladas, maguer st'un sobre muchas 
tierrns u pocos, 6 sobro algunas lugares 
sabidos ; mas el fuero ha de ser on 
todo et sobro toda cosa quo pertinosca 
seftaladamente a doreoho ot a justicia. 
Et por esto es mas paladino quo la 
costumbre ni el uso, et mas concojero ; 
ca en todo lugar sc puodo docir et 
facer entendor. Et por ondo ha esto 
nombre fuero, porquo so non do be 
docir nin mostrar ascondidainente, 
mas por los plazas ot por los otros 
lugares a quien quier, quo lo quiora 
oir. Et los sabios antiques posieron 
nombre fuero en latin por el mercado 
do se ayuntsn los homes 4 comprar 
et a vender bus cosos ; et desto lugar 
tomo esto nombro fuero quanto en 
Espaiia : ot a.'u como ol mercado se 
face pubheamonte, asi ha do seer el 
fuero paladinamento ot manefiesto.” 

* Id., i. 2, 0 : “ Fccho dobo ser el 
fuero bien ot complidamente, guard- 
ando en todas cosas razon et derecho, 
et egualdat ot justicia ; et debase 
facer con consejo de homos buonos 
et sesudos, ct con voluntod del sonor, 
et con placontcria de aquoUos sobro 
quo lo ponon.” 
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written law is, indeed, in his judgment more honourable and 
better than the customary law. It can only be made by 
wise and understanding men, and only by the greatest and 
most honourable lords, like emperors and kings, and the fact 
that it is written prevents it from being forgotten. Even 
here, however, it must be observed that Alfonso admits that 
custom can annul the “laws.”* It is clear that in Castile, 
as in the other Europe:in countries, even when the conception 
of the deliberate and conscious process of legislation became 
important, and wlien the written law was thought of as 
superior in some respects to custom, law was still conceived 
of as arising from custom, and it was still recognised that 
custom miglit modify and abrogate law. 

We must, however, examine a little further the principles 
of legislation in Castile and Leon. Alfonso, as we have just seen, 
recognises that laws are to be made with the advice of wise 


^ 1(1., i. 2, 1 1 : “ Honrar (lobe'll loa 
hojWH IflH loyM on dos moiioriw; la 
uita |)or la hoiirn quo os on nqnolloH 
que* la ban, la otra por <(1 bion qu«'l 
puede ondo vonir nl q\ie honra nquolla 
cosa do quo puodo sor hoiinedu. Et 
porqu(' OMtoo doH coxoa son on las 
lovQA, pur C 80 las dobuii iriucho honrar ; 
ca majjuer quo ol uso ot la costumbro 
pufde'n men^piiu' doilos o tollorl.is dol 
todo, tiOfpint quo dcximos do bubo, ot 
otro'ti Como quior quo (‘stos dpi-echoB 
80 tomon unoB on otrus, osi como 
Baliondu dol uso costunibr*'. ot do la 
costumbre luoro, et del fuero loy, ©t 
on de(»n(iiondo do la loy fuero, ot del 
fuero costumbre, ot do la costurobro 
uso ; todavia la loy ba estas honm-s 
Aonoladas, demos de oquostai, otras, 
oa despuOB quo la ley oh feoba, ha do 
Bor fuero consojoro ot pubboado : ct 
otroai reuibo on si rostumbre pars ser 
costumbrado por ella : et otrosi dobe 
sor usada, porquo on otra maniera non 
se podnan della aprovochar las gentos. 
Et [lor ende como quior quo ee tomo 
On estos oira-), non os la eua toniada 
Bi non en ganando et en roe^bieudo 


podor et bonra d(‘llas. Et aun ha 
otru mnnera, ca las loyos non las 
piw'don facer Bi non Iob moyoros senores 
ot loB moB lionradoB, asi como empora- 
doroB 6 rcyes ; pen quo bo rutiendo que 
per quanto non niiis nobles ot do mayor 
lugor Job quo loa faoen, tanto mayor 
bo'.u'a rjribt’ii oUaH. Et sin esta lian 
oiro muy grande, quo son ciortns ot 
oseriplas, et non se dobon judgor por 
cnteiidomien'to de homes de mal bobo, 
nin por fazanaB nin por aibcdrio, sinon 
quaiido nienguaBO la loy en lugares, 6 
la bobioHon de emendar 6 d facer de 
iiuevo ; ca estonoo os do catar homos 
entendudos ot BabidorcR para albedriar 
ot veer toda ''ona porque bc major 
puede facer d emendar, et mos con 
razuii. ...... 

Onde por todos estas razones ban honra 
las leycR que son fochas, et ordenadas 
ct puestas en escriptu, asi como do bus 
deximoa, sobre todos los fuoros, et 
usoB ct costumbrCB que los homes 
ponen et puedon poner ; ca lo al se 
puedo camiar por voluntod, et esto 
non sinon por derecho." 
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and understanding men ; it might be suggested that this is not 
quite the same thing as the normal legislative method of 
other Western countries in tie Middle Ages. We must, there- 
fore, examine the proceedings of the Cortes of Leon and 
Castile, and of those less completely organised assemblies 
which preceded them. It wiQ then become evident that 
these Assemblies, as far as they can be traced back, exercised 
a legislative or quan-legislative authority. 

The Bishops, Abbots, and Optimates of what they term 
the kingdom of Spain met at Leon in 1020 a.d., and in the 
presence and at the command of the king, Alfonso and his 
wife made certain decrees which, as they said, were to be 
firmly established for future times.^ King Ferdinand held a 
council at Coyanza in 10.50 with the Bishops and Abbots 
and Optimates of his kingdom, and there issued his decrees.* 
We have an explicit declaration of the legislative authority 
of these councils in a clause of the proceedings of that Council 
of Leon, probably of the year 1188, in which there is a 
reference to the presence of elected representatives of the 
cities. (We shall return to this matter in a later ch.apter.) 
The king, Alfonso IX., promised that ho would not make 
war or peace or issue a decree (idacitum) without the counsel 
of the bishops, noble% and good men by whoso counsel he 
recognised tliat he ought to be ruled.® 

We find the same King Alfonso IX. at a coimcil held at 


^ ‘ CoUocion de Cortes Do los Ileiaos 
de Leon et do Castilla,’ 1 : “ Era M. L. 
viii. sub Kalend. Augusti, in presontia 
Domini Adofonsi et uxoris ojus Goloirc, 
convenimns apud Logionem in ipsa 
sede beatae Marie omnes pontiiices, 
abbatos et obtimates regni Hyspaniu*, 
et jussu ipsiiis regis talia decrota decrc- 
vimus, quto flrmiter teneantur futuris 
temporibus.” 

' Id., 3 : “ Ego Fredenaiidus rex et 
Banctia regina ad rostorationem nostrio 
Christianitatis, fecimus concilium in 
Castro Cojanca, in diocesi scilicet 
Ovetensi cum episcopis ct abbatibua 
et totiuB nostri regni optimatibus.” 


’ Id., 7 : “ Ego duminua Aldofonsiis 
Hex Li'gionis et (lulliciio, cum celo- 
broTpm curiam apud Legionem cum 
arrhiopiscopis ot episcopis at magna- 
tibUB regni moi, et cum electis civibus 
ex BinguliB civitatibus, constitui ot 
juramento flrmavi, quod omnibus do 
rogno moo, tarn cloncis quam loicis 
Borvarem mores boiios, quos a prodo- 
cessoribus meis liabent constitutos. . . . 
(3) Promisi etiam, quod nec faciam 
gxicrram vol pacem, vel placitum, nisi 
cum concilio episcoporum, nobilium, 
et bonorum homiuum per quorum 
consilium deboo rogi.” 
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Leon in 1208, which was attended by the bishops, the chief 
men, and the barons of the whole kingdom, and tlie repre- 
sentatives of the cities, issuing a law, after much deliberation 
and with the consent of all.^ 

Finally, we find the same principles of legislation expressed 
by Alfonso X. himself, in issuing the decrees of a council 
held at Valladolid in 1258 for Castile as well as Leon. He 
relates how he had taken counsel with the archbishops, the 
bishops, the “ rricos ommes,” and the good men of the cities 
of Castile, Estremadura, and Leon about many things which 
had been done to the hurt of himself and all his country, 
and that they had agreed to put an end to these. To that 
which they had established he gave his authority, that it 
should be received and kept throughout all his kingdoms.® 
It is not necessary to carry the matter further, for it is evident 
that wo have here the normal procedure in legislative or 
quasi -legislative action. The same or similar formulas are 
used and the same princii)les expressed in the proceedings 
of the Cortez of Valladolid of 12J)5 and 1299, of Burgos in 
1301, of Palenoia in 1333, iind of Burgos in 1315.® 

It appears to us to be evident that the Spanish conception 
of the nature and source of law was in it-s most important 
aspects the same as that of the othej coimtries of Western 
Europe.* 


‘ Id., 10 : “ Sub ora mooxlvi menao 
Fobruano convonioiitibus apud Legio- 
notn regiam rivitatem, unn nobiivum 
venerabilium episcoporum cctu rove- 
rondo, ot totiua regni primatum ot 
baronum glorioao colegio, civium inuHi- 
tudine destinatorum a aingulia civi- 
tatibus eansidento. Ego Alfojisiix, 
illuatriaBimuB rex Logionin Qalorie ot 
ABturiarum et Exlromature, multa 
deliberatione prehabita, do universoruin 
conRonau haiio legem edidi mi hi et a 
meis posteris omnibus observandam." 

‘ Id., 13 : “ Don Alfonso . . . Salut 
c graria. Sepades quo yo ove mio 
acuordo e mio conseio oon mios her- 
mnnoe los Aivobispoa e con los Obispos 
0 conlos Tticoa ommes de Castiella e 


do Extremadura e de tiorra de Leon 
quo fueron I'oinigo on Valladolit, sobre 
iDuchaH v-OHas Boboianas que so fazion 
quo eron a danno de nos o do toda mi 
tierra, e accordiiron delo toller e do 
poncr cosRs sennaladas o ciertas porque 
biuades. Et lo que ellos pusieron 
otorgud yo delo tener o delo fazer toner 
o guurdar por todos mios rognos.” 

■ Id., 21, 25, 27, 36, 38. 

* It is posisible that the legislative 
method of tlio kingdom of Sicily was 
different, but wo are inclined to doubt 
wheUier the difference is not rather 
apparent than real. Tho question is, 
however, complicated, and wo do not 
wish to express a dogmatic judgment 
upon it. 
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It is then, we think, clear that the normal tradition of tlie 
thirteenth century was characteristically represented by the 
words of Bracton which we have cited. The emperor or king 
had his place in legislation, but it was not an isolated place, 
nor had he any arbitrary or unlimited authority. When 
circumstances called for anything more than the enimciation 
or restatement of custom, the ruler acted with the counsel 
and consent of the great men, lay and ecclesiastical, and 
behind them we see more or less distinctly the whole com- 
mmiity, for, as must be remembered, the custom of the com- 
munity was the ultimate source of law 
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CHAPTER VI. 

THE SOCmCE OF THE LAW OF THE STATE — II. 

We have in the last chapter seen that the normal conception 
of the Middle Afjes was that law is the custom or the declared 
will of the whole community, and that this continued to be 
predominant in the thirteenth century. 

It is, however, true that it is in the twelfth and thirteenili 
centuries that we find the appearance and the first development 
of another conception of law — ^that is, the conception that the 
prince, whether emperor or Mng, is the sole source of law ; 
and there is no doubt that we have here the beginnings of a 
political idea wliich became of high importance in that change 
in the political civilisation of continental Europe which 
accompanied the Jtenaissance. • 

There can be no doubt as to the literary source of this 
concei)tion ; it was the study of the Koman law as revived 
first in Bologna, and then throughout Europe. We have in 
a previous volume considered in detail the most important 
aspects of the political conceptions of the great Civilians of 
Bologna, and we must refer our readers to this for a detailed 
discussion of the matter.^ 

We must, however, remind them that the theories of the 
Bologna, jurists about the sources of political and legislative 
authority had two aspects. They all accepted from the 
Homan law the principle that the emperor had the power of 
making law, and they all held that this authority was derived 
from the Roman people, who had conferred upon him their 


* Cf. vol. ii. part i., especially chaps. 6 and 7. 
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own legislative power. They differed on the question whether 
the Boman people had so alienated their authority to the 
emi)eror that they retained no power of legislation, and could 
not reclaim it, or whether this grant of authority was subject 
to the controlling power of their own custom, and could be 
resumed by them. It is, however, true that in either form 
the conception that the ruler exercised in his own person 
the legislative authority of the co mmun ity was wholly new 
to the Middle Ages, and in this chapter we must consider the 
question how far this new conception assumed an important 
place in the political theory of the time. That it had little 
practical importance we think we have made dear in the 
last chapter. 

We begin, therefore, by considering the evidence of some 
of the jurists of the thirteenth century, apart from those 
with whom we dealt in the second volume. The most im- 
portant of these Civilians was Odofridus, but two others, 
Boncompagni and John of Viterbo, are worth noticing. Bon- 
compagni’s work, ‘ Bhetorica Novissima,’ as it appears, was 
produced in 1235, and in it he uses some words which are 
significant of his conceptions of the relation between the 
emperor and the law. In one place he suggests a form of 
words with which th ^emperor might be addressed. “ Most 
serene emperor, who keepest all natural and civil laws in the 
shrine of thy heart,” ^ and in another place he describes the 
greatness of the jus civile, and refers to the words of Theodosius 
and Valentinian that, though the prince is “legibus abso- 
lutus,” he acknowledges that he is bound by the laws.® John 
of Viterbo, whose work is probably later, in the course of an 
important discussion of the nature and relations of t he spiritual 
and temporal powers, to which we shall recur, says that God 
subjected the laws to the emperor, and gave him as a living 

^ Boncompagni, ‘ Bhetorica Novis- statuit, interpretatur, jubet, judicct, 
sima,* V. 4 : Bomanomm imperator punit atque pemuttit ; unde qui contra 
serenisaime • . . qui cuncta natu- jus loquitur, peccat in crimine leae 
ralia et civilia jura pectoris aresno majestatis, cujus digna vox principem 
Bervatis.*’ legibus absolutum proflteri dignatur 

* Id. id., ix. 6 : “ Jus civile urbis esse legibus obligatum.'* 
et orbia obtinet monarebiam, duro 

VOL. V. E 
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law to men.' These phrases are rhetorical and not very import- 
ant, but they are interesting as expressing in very high terms 
the principle that the emperor was the source of law. Much 
more important, however, are the emphatic words of Odofridus, 
who died, according to Savigny, in the year 1266, which 
we cited in the last chapter, especially as bearing on the con- 
tinuing legal authority of the custom of the Konian people ; 
but his words have a much larger significance than this. He 
not only maintains that it was the Boman people from whom 
the emperor received his legislative authority, but he vehe- 
mently contradicts the opinion of Placentinus, that the 
emperor alone had now the power of making laws. He main- 
tains that, on the contrary, the Boman people could still 
make laws, and he audaciously interprets the assertion of 
Justinian that in his time only the emperor could make laws 
(‘ Cod.,’ i. 14, 12) as excluding not the people, but only other 
individual persons, and adds that, when it was said that 
the people transferred (transtuht) its “imperium legis con- 
dere ” to the prince, he understood this to mean that it granted 
its authority to him, but did not abdicate its own power.® 
Odofridus, it would seem, looks upon the prince as one to 


* J ohn of Vitorbo, ‘ De Regimine 
Civitatum,’ 128 : " Uuuh tiubjcn-it k>eB 
imporatori et legem aniinatam cum 
misit hominibua.” 

* OdofriduH, ‘ Commentary on Di- 
gest,’ i. 3, 32 : “ J )i»t Pla. (I’laoen- 
tinus) olim oonsuetudo vincobat legem, 
et ita loquitur lex nostra in ti . . . nam 
olim populus Romonus potcrat legem 
oondere, vn lex est quod populus 
Rumanus, etc. . . . non ost ergo miruin 
si contraria ejus oonsuetudo tollat 
legem, quia ejus est tollero oujus est 
condere. , . . Sod hodie solus pnneops 
potest legem condere, ut C. de le. et 
const. 1. f. Cod.,' i. 14, 12), unde non 
debet oonsuetudo popuU posse leges 
imperatons tnllere, et sic loquitur 1. 
nostra quia hoe esset inoonveniens 
quod oonsuetudo populi tolleret legem 
prmojpia. 


Sod ^mon, banc solutionem non 
approbamus, qum sicut olim populus 
ixiterat legem condere, sic et hodie 
potest, vri debet posse oonsuetudo 
populi lugom tollere, nec obstat quod 
dicitur quod solus prinoeps sive im- 
perator potest legern condere, quia 
ilia dictio ‘ solus ’ excludit singularem 
personam, non populum, nam populus 
bene potest hodie legem condere, sicut 
olim potorat, ut ibi dixi S. e. tr. 1. i. 
(his own ‘ Comm, on Digest,’ i. 3, 1). 
Item non obstat quod alibi dicitur 
quod populus omno imperium logis 
condere transtulit in principem, ut t, 
d. of. p. p. 1. una in pn. quia 
intelligo transtuht i, concessit, non 
tamen a se abdicando, ut J. de 
Const!. Principum, 1. 1 (‘Dig.,’ i. 
4. D.” 
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whom the legislative power may be entrusted, but he refuses 
altogether to recognise him as the sole legislator. It is clear 
that OdofriduB continued the tradition of Azo and Hugolinus,^ 
and that, while they accepted the tradition of the Boman 
law, that the prince had been invested by the people with 
legislative authority, they also represented the normal mediseval 
principle that the community continued to be the source 
of law. 

It is interesting to observe that the same principle is main- 
tained by the most important contemporary jurist of the 
kingdom of Naples, Andrew of Isemia, in his work on the 
Constitutions of the kingdom of Naples. He was evidently 
a pupil of the Bologna Civilians, but was also fumiUar with 
the principles of the feudal jurists. In one place, where he 
is commenting on the legal doctrine that it was by a “ lex 
regia ” that the people had transferred its authority to the 
king, he maintains that the legislative authority was inherent 
in the royal ofiSce, so that, if to*day a free people were to 
set up a king, he would “ eo ipso ” possess the authority of 
making laws, and that the same thing would hold if the king 
were created by some person who had authority to do this, 
as the Pope had in the case of Sicily. But he also suggests 
that a people who h?d, transferred their authority to a king 
might revoke this for a reasonable cause, as, for instance, if 
the king should become a tyrant and abuse his power, or if 
he should prove unfit for kingship.’ 

We turn from the jurists to the general political literature. 
And first we must examine the position of Aquinas. It is 
not easy to define his position in precise terms, for while his 

1 Cf. vol. 11 . pp. 63-67. tatem. Siout si faciat i-(>gem illo qui 

• Andreaa de Isemia, ' Peregrina vol potest, ut papa regem Siciliee, per ea 
Agnosis ad omnea regiu Neapolitan! quie dicta sunt, in probemio. 6. 
Constitutiones,’ Fol. 38, v. : " Lege dicitur Hieromio in. ‘ Conatitui to 

regia tronstulerunt regnum. Cum ad super regos et regna,’ do Vicano Christ! 
hoc regem pertmet eo ipso quod eet in terns qm Papa est. . . . Item primo 
rex nt subditis suis imponat legem ot oasu quando transtnlit nunquam revo- 
condat. Unde si hodie hberi populi cavit, nisi ex causa, ut si rex hat 
constituerunt sibi regem, eo ipso super tyronnus ot sic abutitur . , . vel non 
eos rex baboret legis condende potee- esset idoneus ad regimon. 
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treatment is chara>cteriBtically lucid up to a certain point, 
he, curiously enough, omits to deal explicitly with some im- 
portant questions concerning the source of the legislative 
power. 

We have in an earlier chapter discussed the terms of 
Aquinas’ distinction between Natural and Positive Law, and 
we have seen that he says that Positive Law arises from 
a common agreement.^ In another clause of the same article 
he explains that an agreement might be either private or 
public, and a public agreement is either that to which the 
whole people agrees, or that which is ordained by the 
prince who has the care of the people, and bears its 
person (qui curam popuU habet et ejus personam gerit), 
and this is Positive Law.* The statement is significant 
of the nature of law, but it does not explain how the 
priuce cornea to have the care of the people and to hear 
its person. 

In another passage he indicates, indeed, very plainly the 
nature and purpose of law — the law of any particular 
community. He begins by citing the words of St Isidore of 
Seville, “ Lex est constitutio populi, secundum quam majores 
natu simul cum plebibus aliquid sanxerunt,” and continues 
that law is directed to the common good. To order things 
for the common good belongs either to the whole multitude 
or to him who represents (gerens vieem) the whole multitude, 
and therefore the authority to make law belongs either to the 
whole multitude or to that public person who has the care 


» CJf. p. 39. 

* Bt Tliomas Aquinas, * Summa 
TheologicR,’ 2. 2, 67, 2 : " Respondeo 
dicendum, quod sicut dictum est (art. 
prpo.) jus sive justum eat aliquod opus 
adequatum alteri secundum wquali- 
tatia mcKlum ; dupliciter autem potest 
alicui homini esse aliquid adaequatum : 
Utto quidem raodo ex ipsa natura rei ; 
puta oum aliquis tantum dat, ut tan- 
tundem reoipiat ; et hoc vocatur Jus 
naturale : alio modo aliquid est adie- 
quatum vel commonauratum alteri ex 


condioto, sive ex communi plaoito ; 
quando si-ilicei aliquis rcputat se con- 
tentum, si tantum accipiat. Quod 
quidem potest fieri duplioiter : imo 
inodo per aliquod privattun condictum ; 
sicut quod firmatur aliquo pacto inter 
privatas personas ; alio modo ex con- 
dicto publico ; puta oum totus populua 
consent! t, quod aliquid habeattir quasi 
adequatum, et commonsuratum alteri ; 
vel cum hoc ordinat princeps, qui 
curam populi habet et ejus personam 
gerit ; et hoc dicitur jus poaitivom.” 
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of the whole multitude.^ The statement is clear and im- 
portant, both in its description of the end or purpose of law 
and in the words used to describe the legislator as “ gerens 
vicem ” — that is, as the vicar or representative of the multitude, 
and his responsibility for the good of the community ; but 
again Aquinas does not tell us how the “ public person ” 
comes to have this authority. 

The truth is that St Thomas clearly held that there were 
two possible cases with regard to the law-making i)ower. 
In a passage to another part of which we have already 
referred in dealing with the authority of custom, he says 
that either the multitude may be free and can make laws 
for itself, or it may not possess the free jjower of making 
laws, or abrogating the laws made by a superior.® In 
another place he relates the different kinds of laws to the 
forms of the constitution of the State : in the kingdom there 
are the constitutions of the prince ; in the aristocracy, the 
“ responsa prudentum ” or the “ Senatus consutta ” 5 in the 
democracy the “ plebiscita,” but again he does not discuss 
the question how these various authorities came to have 
the legislative power. He does, however, m this passage 

* Id. id., 1. 2, BO, 3 : “ Sed contra consuetudo introducitur, duplicis con- 
est quod Isidorus dioit in Etym. ditionis osse potoat : ai euim ait libera 

(c. 10) et faabetur in Decrstia (Gratian, muititudo, qutc posait aibi legem facere, 
Decretum, D. 2, 1). ‘Lex eat con- plua eat conaenaua totiua multitudinia 
Btitutio populi, secuadum qusm maj- ad aliquid observondum, quod con- 
ores natu aimul cum plebibua aliquid auetudo manifeatat, quam auctoritaa 
aanxerunt,’ non eat ergo cujualibet principia, qui non habet potestatem 
facere legem. condendi legem, niai inquantum gerit 

Reapondeo dicendum, quod lex personam multitudinia : unde licet 
proprie primo, et principaliter reapicit ainguls poraonee non poasint condeie 
ordinem ad bonum commune ; ordinsre legem tamen totua populus condere 
autem aliquid in bonum commune, eat legem potest : si vero multitude non 
vel totiuB multitudinia, vel slicujus habeat liberom potestatem oondendl 
gerentis vicem totius multitudinia ; et sibi legem, vel legem a siiporiori potee- 
ideo condere legem vel pertinet ad late positam romovendi, tamen ipsa 
totam multitudinem, vel pertinet ad consuetude in tali multitudineprevalens 
penonam publioam, qiue totius multi- obtinet vim legis, in quanto per eos 
tudinis curam habet ; quia et in toleratua, ad quos pertinet multitudini 
omnibus aliis ordinaie in finem est legem imponere ; ex hoc enim ipao 
ejua, cuius est propriua ille finis.” videntur approbare quod oonauetudo 

' Id. id., i. 2, 97, 3 : “ Ad tertium introduxit.” 
dicendum, quod multitudo, in qua 
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indicate his own clear preference for a mixed constitution 
in wbich) as St Isidore bad said, the laws are made by the 
“majores natu cum plebibus.” ‘ 

In the next chapter we shall have occasion to consider 
more fully St Thomas’ theory of the best form of govern- 
ment and the nature and limits of political authority, and 
we shall consider how far this may be thought to throw any 
further light upon his theory of legislation. 

' In the meanwhile it would seem true that St Thomas had 
no one definite theory as to the source of legislative authority, 
but rather seems to think that in some constitutions the people 
are the ultimate source of law, in some not. It is certainly 
very singular that St Thomas, who was evidently well ac- 
quainted with the Homan law, should nowhere refer to the 
imiversally accepted doctrine both of the Corpus Juris Civilis 
and of the Bologna Civilians, that it was the Homan people 
who had conferred upon the prince his legislative authority. 
If we were to venture a conjecture, we should be inclined to 
say that this may possibly be a consequence of his study of 
Aristotle’s discussion of the various forms which government 
may assume. Even so, it is curious that he should not show 
the influence of Aristotle’s consideration of the question 
whether it was better to be governed by the best men or by 
the best laws.’ 

In the last years of the thirteenth century the theory of 

* Id. id., i. 2, 96. 4 : “ Tertio est de principatuB pauconun divitum et poten- 
ratione Isgis humaoee, ut instituatur turn, «t secundum hoc sumitur jus 
a gubemanta oommunitatem civitatis, practorium, quod etiam honorarium 
dcut supra dictum set (i. 2. 90, 8) et dicitur : aliud autem regimen eat 
seoundum hoc distinguuntur leges populi, quod nominatur democratia ; 
bumann seoundum diversa regimina et seoundum hoc sumuntur plebiscita. 
oivitatum, quorum unum, secundum Aliud aut est tyrannicum, quod est 
Philos in 111. Politic, eat legnum, omnino corruptum ; unde ex hoc non 
quando aoilioet civitas gubematur ah sumitur aliqua lex. Est enim aliquod 
uno : et seoundiun hoc accipiuntur regimen ex istis commixtum, quod est 
const ituti ones principum. Aliud vero optimum ; et aecimdum hoc sumitur 
regimen est anstocratia, id est pnnci- lex, ' quam majores natu simii] oum 
patus optimorum, vel optimatum : et plebibus, sanxerunt,’ ut Isidorus dicit ” 
secundum boo sumuntur responsa (‘ Etym.,' v. 10). 
prudontum et etiam sonatiis consulta. * Aristotle, ‘ Pobtioa,’ iii. 16. 

Aliud regimen est oligarcbia, id est 
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aa absolute monarchy was asserted by an important writer, 
by that Egidius Golonna to whom we have referred in an 
earlier chapter, as illustrating the influence of Aristotle,^ not, 
indeed, that in this matter he follows Aristotle ; on the 
contrary, as we shall see, he deliberately differs from him. 
The origins of the position of Egidius are indeed obscure ; 
there is no trace in his work of the conception that this abso* 
lute authority rests upon a “ Divine Right ” — ^that is, upon 
the theory that the prince was in such a sense the representa' 
tive of God that he must be obeyed whether he was good 
or bad, right or wrong. This theory was stated by St Gregory 
the Great, and was known in the Middle Ages, and had even 
been asserted by some writers in the course of the struggle 
between Henry IV. and the Papacy,® but it does not appear 
that it had any importance in the twelfth and thirteenth 
centuries, nor docs Egidius Colonna appeal to it. What is, 
however, much more remarkable is that Egidius Colonna 
does not seem to derive his principles, at least directly, from 
those Civilians who had maintained that the whole and sole 
legislative authority in making law belonged to the emperor.® 
It cannot be doubted that he was acquainted vith the Roman 
law and the work of the Bologna Civilians, but it is not from 
these that he draws his arguments. It is possible that this 
may partly be explained by his curious and somewhat laugh- 
able contempt for the lawyers ; in one place he speaks of 
them as “ ydiote politici.” * 

The immediate antecedents, therefore, of this defence of 
absolutism are obscure, but the importance of it is great. 
Some two hundred years later Sir John Portescue drew a 
sharp distinction between the “ regimen politicum et regale ” 
of England and the “ regimen regale ” of France, between 
the kingdom where the king governs according to laws made 
by the whole community, and the kingdom where the king 
makes the laws himself.® It may, indeed, be doubted whether 

* Cf. p. 13. ea de quibus est politica dicunt narra. 

* Cf. vol. i. p. 152 aeq. ; vol. iii. (ave et sine ratione, appellari possunt 

part ii. chap. 4. ydiote politici.” 

* Cf. vol. ii. pp. 59-67. ® Sir John Fortescuo, 'Govemanreof 

* Egidius Colonna, ‘ De Begimine En^and,’ 1, 3, Ac.; ‘De Laudibus,* 
Principum,’ ii. 2, 8 : “ Sic legists quia 9, 18, 36, Ac. 
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Sir John Fortescue was not, for his own time, pressing the 
distinction too far, whether it was really true that the con- 
stitutional principles of the French kingdom were in his time 
as clearly defined as he thought ; but he was only anticipat- 
ing the full developments of the seventeenth and eighteenth 
centuries. 

However this may be, the distinction which Fortescue 
made was one of the greatest significance, and it is here, 
for our purposes, important to observe that the distinction 
between the two forms of government was already being 
made at the end of the thirteenth century, and that 
Egidius Colonna expressed his preference for the “ regimen 
regale.” 

Before we consider his position, we may, however, observe 
that a distinction wliich is parallel, if not quite identical, is 
discussed by Ptolemy of Lucca, to whom is now generally 
ascribed the authorship of the greater part of the treatise, 
‘ De Eegimine Principum,’ which was begun by St Thomas 
Aquinas.* In one place Ptolemy ascribes to Aristotle the 
distinction between two forms of government, the political 
and the despotic. He describes the first as that in which the 
country or community is governed, whether by many or by 
one, according to its own laws (ipsorum statuta), while in 
the second the prince governs according to a law which is 
in his own heart, and this form of government has the advan- 
tage that it is more like that of God. On the other hand, the 
despotic government, which is in its nature like the relation 
of the master to the slave, is in its nature arbitrary, and 
he illustrates this by the words in which Samuel described 
the nature of kingship to the Israelites (1 Sam. viii. 
10-18), and pointed out to them the advantages of the 
“regimen politicum ” which he and the judges had adminis- 
tered. Ptolemy contends that there are considerations in 
favour of each form, which he now distinguishes as the 
“ regimen politicum ” and the “ dominium regale.” The first 
is well adapted to the state of innocence or to the rule of men 


^ Cf. p. 24. 
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who are wise and virtnons, like the ancient Bomans, but the 
second to the government of those who are perverse and 
foolish, and the number of the foolish is infinite. He also 
urges that the characteristics of the peoples who inhabit 
different parts of the world are different, and that some seem 
adapted to slavery and some to freedom. There are therefore, 
he concludes, some reasons for preferring the “polity ” to the 
kingdom, and some for preferring the “ regale dominium “ to 
the “polity.” 1 


^ Ptolemy of Lucca (St Thomas 
Aquinas), ‘ De Regimine Frincipum,* 
ii. 8 : “ Duplex enim principatus ab 
Aristotele ponitur in sua Politioa 
quorum quilibet suos habet ministros, 
licot plures ponat in v. Politicorum, 
ut supra est distinctum, et infra etiam 
declarabitur, politicua videlicet, et 
despoticus. Politicus quidem, quando 
regio sive provinoia, aive civitaa, sive 
castrum, per unum vel plures regitur 
secundum ipsorum statute, ut in 
regionibus contingit Italise, et precipue 
Romai, ut per senstores et consules 
pro majore parte ab urbe oondita. . . . 
Et inde sequitur in regimine politico 
diminutio, quia legibus sq^m rector 
politicus judicat populum, quod per 
regale dominium suppletur, dum non 
legibus obligatus, per earn censeat, 
quffi est in pectore principis, propter 
quod divinam magis sequitur provi- 
dentiam, cui est cura de omnibus, ut 
in libro Sapientix dicitur. . . , 

ii. 9. Est autem hie advertendum, 
quod principatus despoticus dicitur qui 
est domini ad servum, quod quidem 
nomen grsecum est. Unde quidam 
domini illuis provincies adhuc hodio 
despoti vocantur, quern prinepatum 
ad rogalem possumus roducere, ut ex 
sacra liquet senptura. . . . Traduntur 
enim leges regales per Samuelem pro- 
phetam Israelitico populo quee sorvi- 
tutem important. . . . Filios vestros 
toilet, et ponet in curibus suis . . . et 
prscursores quadiigarum suarum, et 


oonstituet aratores agrorum suorum 
. . . et sic de aliis conditionibus ad 
servitutem pertinentibus, que in 1 Lib. 
Regum traduntur, per hoc quasi volens 
ostendere quod regimen politicum, 
quod erat judicum, et suum fuerat, 
fructuosius erat populo, cujus tamen 
Bupeiius contrarium est ostensum. Ad 
cujus dubii declarationem sciendum 
est quod ex duplici parte regimen 
politicum regali preponitur : primo 
quidem, si referamus dominium ad 
statum integrum humaneo nature, qui 
status innocentiffi appellatur, in quo 
i.on fuisset regale rogimen sed politi- 
cum. . . . Unde apud sapientes et 
homines virtuosos, ut fuerunt antiqui 
Romani, secundum imitationem talis 
nature regimen politicum ejus fuit. 

Sed quia perversi difficile ooiri- 
gentur, et stultorum infinitus est 
numerus, ut dicitur in Ecoleeiastioo, 
in natura corrupts regimen regale est 
fructuosius ; quia oportot ipsara natu- 
ram humanam sic dispositam, quasi 
ad sui fluxum, limitibus refrenare : 
hoc autem facit regale fastigium . . . 
ergo quantum ad hoc excellit regale 
dominium. Amplius autem et situs 
terre secundiun stellarum aspectum 
regionem disponit, ut dictum est 
supra : unde videmus quasdam pro- 
vincias aptas ad servitutem, quasdam 
autem ad libertatem. . . . Patet 
igitur qua consideratione politiam 
regno, et regale dominium politia 
praponimus.” 
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Ptolemy of Lucca was a pupil of St Thomas Aquinas, 
but we must not attribute to St Thomas the responsibility 
for the indilterence with which he treats the two forms 
of government. St Thomas does, indeed, recognise that in 
some cases a people is free and makes its own laws, while 
in others it does not possess this power ; but in one place at 
least, as we have seen,^ he does express his own preference 
for the mixed constitution in which the laws are made by 
the “ majores natu cum plebibus.” Still less must we attri- 
bute to St Thomas the responsibility for the dogmatic prefer- 
fflice which Egidius Golonna expresses for the “ regimen 
regale.” 

We must now examine the position of Egidius in more detail. 
The work with which we are here concerned is his treatise, 
‘De Eegimine Principum.’ It was written probably before 
the death of Philip III. of Franee, to whose son, afterwards 
Philip IV., Egidius was apparently in some relation of tutor 
or teacher. We have already drawn attention to his position, 
as having learned, probably through St Thomas Aquinas, 
to know of the Aristotelian political theories. We are here 
concerned with his conception of law and its relation to the 
prince. 

Egidius makes a distinction between ^le “ regimen regale ” 
and the “ regimen politicum ” Uke that of Ptolemy of Lucca. 
The State may, he says, be ruled in two ways ; the “ regimen 
regale ” is that under which the prince rules according to 
his own will (arbitrium) and according to laws which he 
has made himself. The regimen politicum is that where 
the prince rules, not according to his own will or 
according to laws which he made, but according to the 
law which the citizens have made.® As he puts it in 
another place, laws may be made either by the prince or 

^ Cf. pp. 69, 70. arbitrium et secundum leges quas ipse 

* Egidius Colonna, ‘ De Regimine instituit. Sod tunc precest regimine 
Frinoiptitn,’ ii. 1, 14 s “ Civitas autem. politico, quum non pracest secundum 
quantum ad pra^sens, spectat, duplici arbitrium. ncc secundum leges quos 
regimine regi potest, politico scilicet et ipse instituit, sod secundum eas quas 
regali. Dicitur autem quis prsesse oives instituerunt." 
regali dominio : cum pncest secundum 
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by the whole people, if it is the i)eople which rules and 
elects the ruler. ^ 

like Ptolemy he recognises the two forms of government 
as possible and legitimate, bnt he also contends that it is 
better to be ruled by the king than by the law. This is the 
more remarkable, because he carefully states that Aristotle 
had maintamed that the true prince was an instrument of 
the law, and that it was better to be governed by a 
good law than by a good king. Egidius states Aristotle’s 
argument as he understood it, but only in order to main- 
tain the opposite — namely, that it is better to be ruled 
by the king than by the law; and he adds that, while 
the king is under the natural law, he is not under the 
positive law.* 

This is, indeed, a highly significant development of political 


I Id. id., iii. 2, 27 : “ Leges que 
ordinant nos in commune bonum con- 
dende sunt a principe, cui eat ordinaro 
et dirigoro adios in tale bonum, vel 
condende sunt a toto populo, si totus 
populus principetur, et ait in potestate 
ejus eligere principantom. Nulla est 
ergo lex qua) non sit edita ab eo cujus 
est dirigere in bonum comn^ne : nam 
si est lex divina et naturalis condita 
a Deo, cujus est omnia dirigere in 
seipsum ; qui maximo eet commune 
bonum ; quia est bonum omnia boni : 
lex vero humana et positiva condita 
est a principe vel a toto populo, si 
totus populus principetur.” 

* Id. id., iii. 2, 29 : “ Nam ut dioitur 
6 Ethicorum, princeps debet esse custoa 
justi id est juste legis. Est ergo princeps, 
si debite principetur, quasi quoddsim 
organum juste legis, at, quod lex fieri 
prtccipit, rex per civilem potentiam 
observari facit : quare si quod est 
principalius eligibilius est in regimino, 
Q. organum et instrumentum ; regi 
optima lege eligibilius est quam regi 
optimo tege : hoc est ergo quod ait 
philosophus III. Foliticorum, quod 
eligibilius est principari legem, quia 


bos B. reges aut prinoipes instituendum 
esse servatoros legis et ministros legum. 
. . . Sciendum est regem et quemlibet 
prinoipantem esse medium inter legem 
naturalem et positivam : nam nullus 
reote principatur nisi agat ut recia 

ratio dictat 

Quare positive lex est infra prinoi- 
pantem sicut lex naturalis est supra, 
et si dicatur legem aliquam positivam 
esse supra principantem, hoc non est 
ut positiva sed ut in ea reservatur 
virtue juris naturalis. Cum ergo 
queritur utrum melius sit regniun aut 
civitatem regi optimo rege aut optima 
lege ; si loquamur de lege natural! 
patet hone principaliorem esse in 
regendo quam sit ipse rex, oo quod 
nullus sit rectus rex nisi in quantum 

innititur illi legi 

Sed si loquamur de lege positiva, melius 
est regi optimo rege, quam maxima 
in oasibus illis in quibus talis lex deficit, 
et dicit universaliter quod non est 
universaliter observondum. Secundum 
hoc ergo concludebat ratio in oppositum 
facta, quod melius est regi rege quam 
lege, eo quod lex particularia deter- 
minare non potest.” 
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theory, for this is a thoroughgoing contradiction of the prin' 
ciples of Bracton, and practically of all medheval theory ; for 
the principle that the king is the servant and not the master 
of law belongs not only to the feudal system, but to the 
whole structure of mediseval society, and is expressed by 
practically all the mediaeval writers, except some of the 
Bologna Civilians.^ It is, indeed, with Bgidius Colonna, as 
we have said, that we come on the beginning of that con- 
ception of the monarchy which was to be developed in the 
sixteenth and seventeenth centuries. 

It must, however, be observed that Egidius carefully and 
consistently maintains the Aristotelian principle that the test 
of all good government is that it is directed to the common 
good, and that, just because the prince makes the laws and 
is himself a living law, he must maintain justice ; and that 
if he fails to do this he is not worthy to be a king, and loses 
the royal dignity.® lie does not hesitate to describe the niler 
who pursues his private good and not the public welfare as 
a tyrant.* 

> Cf. specially vdI. i. chap. 19 ; vol. 
ii. part i. chap. 7 ; vol. iit. part i. 
chap. 2 : part ii. cliap. 5. 

' Id. id., 1 . 1, 12: “Nam regena 
multitudinem debet iiitendere com- 
luune boautn. Piirua vis aic patet ; 
nam ai lex oet regula agendorum ; ut 
habori poteat ox 5 Ethic, ipse judex 
et multum magis ipae rex cujus e.st 
leges fene debet case quedam regula 
in agondia. Eat onim rex eive pnncepa 
quicdam lex ; et lex eat quasdam rex 
aive princepa. Nam lex eat quidam 
inanimatus princepa. Princepa vero 
eat queedam snimata lex. Quantum 
ergo animatum inanimatum auperat, 
tantum rex aive princepa dobet supe> 
rare legem. Debet etiam rex ease 
tante justitio et tante equitatia ut 
posset ipaas leges dirigere, cum in 
aliquo caau leges obaervari non de. 
beant ut infra patebit. Dubitare ergo 
utrum rex debeat eaae equalia et juatus 
eat dubitare utrum ipsa regula debeat 


ease regulata. Si enim regula ab 
oqualitato deficiat nihil regulatum erit, 
quum omnia per regulom regulentur. 
Sic ai re^ea aunt injusti, diaponunt 
regiiuTU ut non obaervetur justitia. 
Maxime ergo etudere debent ne aint 
injuati ot inequalea ; quia eoram in- 
justitia et inequabtaa tollit ab eis 
rogiam dignitatem, Nam regos injuati 
etai dominant per civilem potentiam 
non tamen digni sunt ut aint regea, 
cum enim doceat regulam esao rectam 
et equalem, Rex, quia eat quoedam 
animata lex, eat queedam animata 
regula agendorum, ex parte ipaiua 
persons regise maxime docot ipse aer. 
vare juatitiam.’’ 

• Id. id., i. 3, 8 : “ Nam ut auperiua 
dieebatur et ut philosophua in Pol. 
probat differentiam esse inter regem 
et tyrannum, quod rex principaliter 
intendit bonum commune, et inten- 
dendo bonum commune intendit bonum 
privatum, quia aalvato regno salvatur 
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In a later work, written, as it is thought, in 1297, with 
reference to the abdication of the Papal throne by Pope 
Gelestine in 1294, while Egidius maintains that those who 
are superior in intelligence and energy should rule over others, 
he also argues that this must be done by the consent of men, 
and that by this same consent the ruler may retire or be 
deposed.^ This belongs, however, rather to the subject of 
our next chapter, but we mention it here as confirming the 
impression of the last passage cited. 

It is, however, also noticeable that in one place he urges 
that when it is considered how much good arises from king- 
ship, not only when kings rule well, but even when in some 
respects they play the tyrant, the people should strive to 
obey, for some tyranny on the part of the ruler is more toler- 
able than the evils which would arise from disobedience to 
the prince.* 

The position of Egidius Oolonna is, as we have said, re- 
markable, and different from the normal mediaeval tradition. 


rex. Tyrannus autora e contrario 
prinoipaliter intendit bonum priva- 
tum, ox coDBeqaenti autem et quasi 
per accideuB intendit bonum com- 
muno." 

Cf. iii. 2, 2 and 6. 

^ Id., ‘ Do Henuntiatione Paps,’ 
zvi. 1 ; “ Bevertamur ergo ad pro- 

poaitum, et dicamus, quod non est 
super naturam negotii, nec eupra oon- 
ditionem rerum, quod homines homi- 
nibus prtefenintur ; immo est naturalis, 
quod qui sunt potentiores in intelleotu 
et magis vigent industria, illi prsasint. 
Et ideo videmus, quod homines natu- 
raliter priesunt bestiis, viri feminis, 
senes pueris. . . . Inter adultos etiam 
aliquibuB dedit Deus majorem indus- 
triam, quam aliis. Ex hoe ergo voluit, 
quod non solum homines bestiis, viri 
feminis, adulte pueris prseessent, sed 
etiam voluit quod et ipsi adulti aliquem 
super se prieficerent, quia ut dicitur 
in Froverbiis, ‘ Intelligens gubemaoula 
possidebit.’ 


Vult enim sspiens Solomon, quod 
per intelligentiam homo sit aptus ad 
alios gubemandum. Sod quamvis sic 
requirit natura negotii, quod scientes 
melius pericula prsvidere aliis pru- 
ficiantur, ut sub eomm gubomaculo 
multitude salvetuT, oportet tamen 
quod hoc oomploatur per consensum 
hominum. Et siuut per consensum 
hominum perficitur et completur, ut 
quis aliis preeficiatur, sic per consensiun 
hominum contrario modo factum fieri 
potest, quod pradectus cedat, vel quod 
etiam deponatur.” 

* Id,, ‘ De Kegimine Principum,’ iii. 
2, 34 : " Si ergo consideretur quantum 
bonum advenit ex rege ; non solum 
regibus recte regentibus, sed etiam 
dato quod in aliquo, tyrannizarent, 
studeret populus obedire illis. Nam 
magis est tolerabilis aliqualis tyran- 
nides principantis, quam sit malum 
quod consurgit ex inobedientia prin- 
cipis, et ex prevsrioatione mandatorum 
ejua.” 
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It niaiy possibly be suggested tbBt we bsbve here ait least 
some sigztiiieant evidence as to the tendency of the political 
institutions and theory of France. We must observe, how- 
ever, that while it is true that Egidius was writing in France, 
and for a French prince, he was not himself a Frenchman, 
but an Italian. 

There are two contemporary French writers with whom 
we shall have more to do later, but whose work we may 
examine with regard to our present point. The first is the 
author of the tract entitled ‘Disputatio inter Clericum et 
Militem,’ which deals with the conflict between Boniface VIII. 
and Philip the Fair, written not earlier than 1296. In one 
passage he claims that the legislative power of the king of 
France is the same as that of the emperor, that as the emperor 
has power to make and unmake laws for the whole empire, 
so also the king of Franco has power not only to repudiate 
the laws of the emperor, but also to promulgate new ones ; 
he can add to, can diminish, or modify laws and privi- 
leges, taking account always of equity and reason, for he has 
no superior. The author seems to mean that he can do this, 
either by his own authority or with his chief men.^ The 
author is clearly thinking of the legisLative power of the 
French king in terms of the position of the emperor in the 
Boman jurisprudence ; and while ho formally allows for the 
possibih'ty of the king legislating with the advice of his “ pro- 
ceres,” he does not seem to think of this a.s essential. 


' * Diupuiatio inter Clciricuin et Mili- 
tem,’ p. 80 : “ F.t idoo aicut omnia 

quce infra terminos imperii sunt, sub- 
jpcta esse noscuntur imperio, eio qu«a 
infra terminos regni, regno. Et dicut 
imperator supra totum imperium suum 
habet leges condere, addere eis, aut 
demere : sic et rex Fraociie aut omnino 
leges imperatoris repellere aut quam- 
libot placueiit permutare, aut illis a 
toto regno suo prsscriptis et abolitis, 
novas si plaouerit promulgare. Alio- 
quin si aliquid novi, ut sspe aocidit, 
visum fuorit statuendum, si rex non 
posset boo qui est summua : tunc 


nuUuB potorit. Quia ultra eum non 
out superior iillus. Et ideo domine 
clerico, linguam vestram coercote et 
agnoBcite regom legibus, consuetudini- 
bus, et privilegiis vnstris et libertatibus 
datis, regia potestate prir-osse, posse 
addere, posse minuere qusolibit, sequi- 
tate et ratione consultis, aut cum suis 
proceribus, sicut visum fuerit, tempe- 
rare.” 

Cf. for a critical discussion of the 
date, Ac., of this work, R. Schol^ 
* Die Publizistik zur Zeit Philipps des 
SohOnen,' Ac. 
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The second is John of Pans, whose tract on the Boyal 
and Papal power was written probably in 1302 or 1303, also 
in relation to the conflict between Boniface YIII. and Philip 
the Pair. John of Paris was a determined advocate of the 
position of Philip, and a penetrating critic of the papal claims. 
He maintains stoutly that the royal power was in no sense 
derived from the papal, but from God and from the people 
who had elected the king or his family.^ To maintain that it 
was the Pope who gave laws to princes, and that the prince 
could not establish his laws unless they were sanctioned by 
the Pope, was really to destroy the “ regimen regale et poli- 
ticum ” ; and he goes on to make the distinction between the 
State where the ruler governs according to the laws which 
he had made, and that which is governed not according to 
the will (arbitrium) of the ruler, but according to laws which 
the citizens or others had established. The first government 
is called regalis, the second “ civilis vel politicus.” * 

John of Paris does not in this place express any preference 
for the one or the other, but a little later, in a passage probably 
founded upon St Thomas Aquinas, which we shall consider 
in the next chapter, he says that in his opinion the best 
form of government was that in which all the members of 
the community have tjaeir share. Such a form of government, 
he says, is the best security for the peace of the people, and 
all men love and maintain it. He ingeniously argues that this 
was the form of government which God instituted for the 
Hebrews when Moses or Joshua occupied the position of a 


* John of Paris, * Tractatus de 
Potestate Bef;ia et Papali,’ 11 ; 
“ Ergo potestas regia nec secundum 
ae, nee quantum ad executionom. 
est a papa : sed est a Deo, et a 
populo regom eligonte in persona vel 
domo.” 

For a full discussion of this work and 
its date, cf. B. Scholz, op. cit. 

* Id. id., 18 : “ Dicere autem ut 

isti magistri dicunt, quod papa tradit 
leges principibus, et quod princeps non 
potest legem aliunde sumere, nisi per 


papam fuerint approbatse ; est omnino 
destruoro regimen regale et politicum, 
et incidere in orrorem Herodis timentis 
et putantis Christum regnum destruere 
terrenum ; quia secundum philoso- 
phum in 1 . Politicoruro, principatus 
tunc solum dicitur rogalis quando quis 
preest secundum leges quas ipe insti- 
tuit. Quum vero praiest non secundum 
arbitrium suum, sed secundum leges 
quas cives vel alii instituerunt, dicitur 
principatus civilis vel politicus, et non 
regalis.” 
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king, and seventy-two elders were appointed under them as 
an aristocracy of virtue, while these seventy-two were elected 
by the people and from the people, thus representing the 
principle of democracy. It is a mixed government of this 
kind which he considered to be the best, for in this constitu- 
tion all would have some part.' 

It is clear that if, as is just possible, the author of the 
* Disputatio inter Glericum et Mihtem ’ thinks of the king as 
the absolute legislator, John of Paris, like St Thomas Aquinas,* 
prefers a mixed or constitutional government. 

We have, then, considered in these two chapters how far 
the traditional mediseval conceptions of the nature and source 
of law were continued in the later thirteenth century, and 
how far other conceptions had begun to appear, and as the 
subject is of the first importance for political theory, it may 
be well to state our conclusion in summary form. 

We have seen that there was no hesitation about the 
principle that all positive law must express the principles of 
justice and “ aequitas,” and that its authority is always 
subject to that of the Natural Law. We have also seen that 
the writers of this century, whether theologians like St Thomas 


^ Id. id., 20 : " Bed quare ergo, 

indigoatuB concessit (Deus) ois regom T 
Dicendum, quod non ideo, quia regale 
regimen ei displicerat simphciter ut 
TnaliiTTi : Bod ideo quia ilium populuni 
sibi olegerat ut peculiarem, Deut. vi., 
et instruxorat eis regimen melius puro 
regali, saltern illi populo, propter duo. 
Primum est, quia beet regimen regium, 
in quo unus simphciter prinripatur 
secundum virtutem, sit melius quolibet 
aho regimine simplioi, ut ostendit 
pbilosophus in III. Foliticorum : tamen 
si fiat mixtum cum sristooratia et 
democratia meUus est puro, in quan- 
tum in regimine mixto omnee aliquam 
partem habent in principatu. Per hoc 
enim aervatur pax populi, et omnes 
talem dominatumem amant et custo* 
diunt, ut dicitur in II. Politioorum : et 


tale erat regimen a Doo optime insti- 
tutum in populo : quia erat regale, 
in quantum unus preerat simpheitor 
omnibus singulantor, ut Moises vel 
JoBue. Erat etiam aliquid de aristo- 
cratia, qui est principatus ahquorum 
optimomm pnneipantium secundum 
virtutem, in quantum sub illo viro 
olegebantur 72 Soniores, Deut. i. Erant 
etiam ibi aUqui de democratia, i. 
principatu populi, in quantum 72 
elogebantur a populo et de toto populo, 
ut dicitur ibidem : et sic erat optime 
mixtum in quantum omnes in regimine 
illo ahquid habebant, aive aJiquam 
partem." 

Of. St Thomas Aquinas, ‘ Summa 
Theologica,’ i. 2, 106, 1. 

• Of. pp. 60, 70. 
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or Civilians and Canonists like Odofridus and Hostiensis, all 
held that custom was both the original form of law, and 
continued to have the force of law, and that they were 
therefore in substantial agreement with the great French 
and English feudal jurists of the century, like Beaumanoir 
and Bracton. 

We have, however, also seen that in the course of the thir- 
teenth century the conception of law as custom was being 
modified by another — ^that is, by the conception of law as 
the expression of a conscious will and determination. There 
is, as we have pointed out, an evident incoherence in the 
principles of law as set out even by Bracton and Beaumanoir. 
Bracton begins with the broad statement that English law 
was not written but customary, but he goes on to say that, 
in England, that has the force of law which was defined and 
approved by the authority of the king, with the counsel and 
consent of the great men, and the approval of the whole 
commonwealth ; and Beaumanoir, who laid down the general 
principle that all pleas were determined by custom, and that 
not only the counts but the king must maintain the custom, 
also said that the king has power to make laws for the 
whole kingdom “ par tres grant conseil et pur le commun 
pourfit.” ^ 

To us it seems evident that there are here two conceptions 
or principles of law, and we venture to urge that the transi- 
tion from the one to the other was of far-reaching importance, 
for we think that it is here that we find the first beginning of 
the modem theory of sovereignty — ^that is, the conception 
that there is in every poUtical society the power of making 
and unmaking laws, that there is some final authority which 
knows no legal limits, and from which there is no legal 
appeal. (We do not, of course, mean that this conception 
is really adequate to the proper conception of law or 
sovereignty.) 

It is, we think, clear where this conception foimd its literary 
source. The passage of Bracton, to which we have referred, 

* Cf. vol. ill. part i. chap. 3. 

VOL V. F 
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seems to us to be an adaptation and modification of the 
famous phrase of Papinian.* It was the Boman jurisprudence 
with its clear and emphatic doctrine that law was that which 
the Boman people, or those to whom it gave legislative 
authority, commands and establishes, which was the literary 
source of this conception. It is no doubt true that the prin- 
ciple was recognised as early as the ninth century, as we 
can see from the famous phrase of the Edictum Fistense, 
“ Quoniam lex consensu populi et constitutione regis fit,” ® 
and it may reasonably be urged that the mere development 
of mediaeval society and the growing complexity of its insti- 
tutions would have, in the long-run, compelled men to recog- 
nise the necessity of some deliberate legislative process. It is, 
however, we venture to think, perfectly clear that it was the 
influence of the revived study of the Boman law, and the 
interpretation and popularisation of its principles by the 
Civilians of Bologna, which gave form and expression to the 
new principle. 

Wo can, indeed, also see the terms under which the new 
conception was reconciled to the older. In another phrase 
of Bracton, which we have cited in the fifth chapter,® the 
laws made by the king with the advice and consent of the 
great men and the common approval, ‘(Vhen they have been 
confirmed by the consent of these who are concerned (uten- 
tium) cannot be changed without the consent of those by 
whose counsel and consent they were made. Laws may, 
indeed, be made by enactment, but they are confirmed by 
custom. We see here the significance of that doctrine of 
Gratian’s, that laws have no force unless they are approved 
by custom.* We have pointed out that, while there was 
much controversy among the Civilians about the principle 
of the continuance of the legal effect of custom, the great 
mass of opinion was still clear that, even when laws were 


* ■ DiRost,' i. 3, 1 : “ Lox eat com* ’ Cf. vol. i. p. 238. 

muno preceptum, \'iroruin prudentiuin * (r. p. 51, note 2. 

consulturo, delictorum qua) sponte vel * Uratinn, Decretum D. 4 (after c. 3). 
igDorantiu contraliuntur coercitio, com- Cf. vol. ii. p. 166. 
munie rcipublicic sponeio." 
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made by a definite and legitimate authority, the custom of 
the people remained supreme, and Gregory IX. recognised 
this principle as holding in ecclesiastical law.^ 

We have also seen that, so far as law was thought of in the 
thirteenth century as something deliberately made and pro- 
mulgated, it was normally held that it was established, not 
by the prince alone, but by the prince with the counsel and 
consent of the great men and, in some general sense, the 
approval of the whole community. This is the principle of 
legislation which the Middle Ages left to the modem world. 
This was the principle of the feudal jurisprudence, and was 
represented in the constitutional practice not only of Eng- 
land, but of Western Europe. 

The truth is that the conception of an absolute monarch, 
the source of law, and superior to aU law, was wholly alien 
to mediffival civilisation. Bracton’s famous saying that the 
king is under God and the law * represented the tradition 
not only of England, but of all Western Europe.® So far as 
the law was not merely the custom of the community, it was 
the expression of the will and command of the community. 
This principle was, indeed, admirn bly expressed by one of the 
earliest jurists of Bologna, possibly Iraerius himself, when he 
said that the “ imiversitas ” — ^that is, the people — establishes 
and interprets the law, for it is its function to care for all its 
members.' 

It is, however, also true that in the twelfth and thir- 
teenth centuries we have found the first beginnings for the 
modem world of another conception of the source of law, 
that it is the prince or ruler who is the legislator, the fount of 
law ; and there cannot be any doubt as to the origin of this 
conce])tion. It came from Bologna, from the revived study 
of the Eoman jurisprudence, from the Civilians. It was in 


^ Cf. vol. a. part i. chap. 7 ; part ii. 
cliap. 8 ; vol. lii. part i. chap. 3. 

* Bracton, ' Dc Begibus ot Consuetu- 
tlinibus,’ i. 8, S. 

Cf. vol. hi. part i. chaps 2-4. 

* lrncrius(?), ‘ De .di^quitate,’ 2: 
'* I iiiversitas. id cat populus, hoc habet 


oihciuin, singulis scilicet hominibus 
quasi mombris providcrc. Hinc des- 
condit hoc ut legem condat. conditanj 
interpretetUT et aperiat, quoniam lege 
prefinitur quod unusquisque sequi vel 
quid debeat drclinnrc.” 

Cf. vol. ii. p. 57. 
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this juhspradenoe that they found the doctnBG tbBt while 
the Boman people -was the ultimate source of all political 
authority and of all law, it had transferred its authority to 
the emperor. This conception was, as we have said, wholly 
aUen to the normal principles and practice of the Middle 
Ages, and we may reasonably conjecture that it was the 
obvious incoherence between the principles of the ancient 
empire and the fictual constitutional position of the political 
societies of the Middle Ages which led some of the most 
famous of the Bologna Jurists to maintain not only that the 
custom of the people retained its legislative authority, but 
also that the people could resume that authority which they 
had delegated to the emperor.^ We may also conjecture 
that it was the same feeling which led some very important 
Civilians to assert that the emperor could only exercise his 
legitimate authority with the counsel and consent of the 
Senate.® 

The Bologna Civilians were, however, rather interpreting 
the constitutional jurisprudence of the Eoman Empire than 
advocating any one form of government for their own time, 
and it is not till the last years of the thirteenth century that 
we find a writer who maintained the intrinsic superiority of 
an absolute monarchy, for that is the position of Egidius 
Colonna in his treatise, ‘ De Begimine Principum.' Strangely 
enough, he does not, at least directly, show any influence of 
the Eoman Law. He distinguishes between what he calls 
the “regimen politicum,” in which the lung governs accord- 
ing to the laws made by the citizens, and the “ regimen 
regale ” in which he governs according to his own will 
(arbitrium) and the laws w'hicli he has himself made. He 
contradicts, however, not only the medieeval tradition, but 
also the authority of Aristotle in order to maintain that 
it is the “ regimen regale ’’ which is the best. 

We hope in the next volume to consider something of the 
history of the development of the theory of the absolute 
monarchy from the fourteenth century to the sixteenth. 

* Cf. vol. ii. pp. .)S.6T. and this vol., Cf. \ol. ii. pp 07-70. 

p. 00. 
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Here we have only to say that this conception was, in the 
thirteenth century, isolated and merely academic, As we 
have already said, it was in the twelfth and thirteenth cen- 
turies that the modem theory of sovereignty began to appear, 
not merely as a theory, but as a practical conception in politics ; 
but it was the theor)' of the sovereignty not of the prince 
but of the community. 
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CHAPTER VTT. 

THE SOURCE AND LIMITATIONS OF THE AUTHORITY 

OF THE RULER. 

We have endeavomed in the last chapters to trace the sources 
and the nature of the law of the State as they appear both 
in the theory and practice of the thirteenth century. We 
must now turn to the different but related question of the 
source and nature of the authority of the prince or ruler. 
We have in ijrevious volumes endeavoured to trace the history 
of these conceptions in the earlier Middle Ages ; we must 
now con.sidor how far they remained the same in the thirteenth 
century, and how far they were developed or modified. 

We have in previous volumes considered the nature of the 
mediaeval traditions with regard to the imniediate sourc-e 
of the authority of the ruler, ^ and have pointed out how 
complex these were. The divine appointment, the heredi- 
tary succession within some one family, the election or 
recognition or confirmation by the community — all these 
elements have to be recognised as having had their place 
in the conception of succession to political authority. 
It may, we think, however, be reasonably said that, taking 
Western Europe as a whole, in the Empire the principle 
of election established itself with a strong preference for 
a member of what was considered the imx)erial family, 
while in England, France, and Spain the succession 
normally became hereditary within one family. This does 
not, however, mean that it was Imreditary in the 


^ Cf. vol. i. p. 240 aeq. ; vol. iii. p. 150 aeg. 
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later sense, without reference to the capacity or competence 
of the person who claimed the succession. 

The distinction between the elective and the hereditary 
principle is sharply drawn by Andrew of Isemia, in his com- 
mentary on the constitutions of the kingdom of Naples. He 
is maintaining that the king in his kingdom is equal to the 
emperor in his empire, and adds, the empire is “personal ” 
because it is by election, while the kingdom may be called 
“ real,” for it is hereditary.^ Jordan of Osnabruck, in an oddly 
unhistorical passage, says that Charles the Great, with the 
consent and command of the Pope, had established the rule 
that the emperor should be elected by the German princes, 
while the kingdom of the French should be independent and 
hereditary.® Frederic II., in his encyclical letter protest- 
ing against his deposition by Innocent IV., refers to the 
German princes as those upon whom his position depended,® 
while Budolph of Hulsburg naturally recognised the rights of 
those German princes who elected the Eoman king.* 


i Andreas de Iserma, ‘ Peregnna,’ 
fol. 7 V. : “ Sod impenum est poruonalo 
quis per electionom . . . regnum reale 
ut ita loquar, quia hereditanum . . 
unde filiuB regib ost rex ” 

• Jordan of Osnabi uelv, * Do Proro- 
gativa Romaru Imperil,' -f. : " Scion 
diun ost igitur, quod sanctus Karolus 
Magnus Imperator do consensu et 
mandato Romani Pontificis, ordina- 
tiono sibi divinitus inspirata, instituit 
et precepit, ut impenum Romanum 
spud eJoctionpm canonicam pnncipum 
Germanorum in porpetuum resideret. 
Non onim convenit sanctuarium Dei, 
id est TOgnum Ecclesia: jure hereditano 
possiden. , . . Porro quia ipse Karolus 
rex Francorum exiitit, et illud regnum 
ad eum fuerat ex succossione devolu- 
turn, impium fuit et mdecens, quod 
ipse suos heredes digmtate regia 
penitus denudasset. Statuit jgitur 
. . . ut Francigene cum quadam regm 
Francorum portions regem haberent, 
de regcdi semine jure hereditano suc- 
cessurum, qui in tomporedibus supe- 


iiorem non rocognoscerot, oui vido- 
licot tamquam imperatons postentas 
ad homagium vel aliquid obsequium 
toneretur ” 

• M. G. 11., ‘ Constitutionrs,’ vol ii. 
262, 9 . “ por quam ndicolobe subicitur 
leg], qui Icgihus omnibus impcnaliter 
est Bolutus . . . 11. Advertat igitur 
prudentia tua, si piodicta senU'iitia 
nulla ipso jure, nullus ipso jme pro- 
COBBUB . . . dobeat obsorvan, quam 
nulla nostrorum Gcrmanne pnncipum, 
a quibus ubsumptio status et depiessio 
nostra dependit, presentis vel concilia 
firmaverunt." 

* M. G. H , ‘ Constitutionos,’ vol. ui. 
389, 1 . “ Romani modoiator impeni 
ab observancia logis solutus legum 
civilium nexibus, quia legum conditor 
non constnngitur, et tamen legis 
natuTffi dominium, quod ubique et in 
omnibus pnncipatur, necessano pro- 
Stetur ... 2 De bbero et expresso 
consensu impeni pnncipum jus m 
electione regie Romam ex longa con- 
Buetudine tenencium, pnncipatus sive 
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The ‘ Sachsenspiegely’ as we pointed out in the third volume, 
asserts that the king is elected by the Grermans, and, indeed, 
in another place lays down the sweeping doctrine that all 
temporal authority is divided from election.^ 

The recognition of the hereditary principle did not, how- 
ever, mean that the authority of the ruler was not ultimately 
derived from the commvmity. Egidius Colonna, in his tract 
on the resignation of Pope Gelestine, maintains that it is 
according to nature that men should be set over men, and 
that the wise men should be set over the others ; but he 
adds, this must be completed by the consent of men, and 
by the same consent of men the ruler may resign or be 
deposed.^ The position of Egidius is the more notieeable, 
because, as we have seen, he preferred an absolute to a 
constitutional monarchy, and he thinks of government as 
being the natural consequence of difference in wisdom and 
capacity. 

James of Viterbo, in a work written aborit 1301, with which 
we shall have to deal later, in several places states that the 
royal authority is given to men either by the ordinance and 
common consent of the commumty, or along with this by 
the special appointment of God, or by those who stand in the 
place of God.® 


duoatue Austnic, Stine, Carniole et 
Marcbio . . . illustribue Alberto et 
Budolfo flliis noatns caneaimuj . . . 
concesaimuB in feodum." 

^ ‘ Sacheenspiegel,’ i. 66, 1 • " A1 

TeerLk genchte hovet begin von 
Kore.” 

' Srhwabenspiegel,’ 71, 1. Cf. vol. 
111. p. 163. 

* ‘ De Renunciatione Papie,' xvi. 1 : 
“ Et Bicut, per assensum hominum 
perflcitur et completur, ut quu abis 
pra^bclatur, sic per coneensum homi- 
sum contrano mode factum fieri potest, 
quod prefectus cedat, vel quod etiam 
deponatur " 

* Jamcb of Viterbo, ‘ De Begiinine 
Chnstisno,* chap, in p. 179: “Potestas 
autcm resia, qu.i cst ex jure huznano. 


commun.cBta est quibu^dam homimbus 
qui Bunt iiistituti rectores aliorum, vel 
ex orilinatione solum et commune con 
sensu alicujus communitatis hominum, 
sirut in populis gentium, vel inter, 
voniento cum hoc spociali ordinatione 
son concesBiono divma, sicut in populo 
Israel ” 

Id id. id , p. 196 • “ Regiam quoquo 
poteBtatem terronam quidam recte 
adepti sunt, sive per electionem et 
communcm consensum multitudims, 
sive per divmam ordinationem : qm. 
dam autem indebite per violcntiam ” 

Id. id., 1 hap. X. p. 303 : “ Rocte 
quidom pervcnit abquis ad regimen 
quando, vcl ex condicto et communi 
consensu multitudinis, perficitur, vel, 
prefer hoc ox ipius Dei speciah ordina- 



CHAP, vn.] THE AXJTHOBITY OF THE EXJLEE. 


89 


We have already cited the words of John of Paris, in which 
he indignantly denies that the authority of the king is derived 
from the Pope, and maintains that it comes from God, and 
from the people who elected him in person or in his family.^ 
John is plainly concerned to assert that the royal authority 
comes from the people, but he makes room for the hereditary 
principle, the people may have chosen a particular family 
in which the succession should continue by inheritance. 

St Thomas Aquinas does not seem anywhere to discuss 
in general terms the immediate source of political authority, 
but it is significant that he lays great stress on the repre- 
sentative character of princes. They are, he says, to be held 
in honour, even though they are evil, because they Dear the 
person of God and of the community.® He does not directly 
deal with the question how they come to bear this repre- 
sentative character, but in the ‘De Eegimine Principuin,’ 
where he considers the question what is to be done if the king 
should become a tyrant, he seems to recognise only two 
methods of creating political authority, the one where the 
people has the right to make its own arrangements for a 
king, the other where the right belongs to Some superior.® 


tionr, ut 111 populo Israeli^iro factum 
est, seu ex inbtitutione lUorum qui 
viccm Dei gorimt, ut in populo Clins- 
tiano debet esBe. Fervereo aulom 
pervemt quis ad regimen quum ex 
libidine dominandi, vi aut dolo vel 
alio indobito modo, sibi uaurpat regi 
nunis poteatatcm. Contingit tomen 
aliquem a prinnpio iiidebite aBeequi 
potestatom, qui tamen poetea verus 
rector efficitur, vel per consonsum eub 
ditorum vel per auctoritatem supo- 
noris.” 

^ John of Pans, ‘ Tractatus de Fotes- 
tate Begia et Papali,’ xi. : “ Ergo 

potestas regia nec secundum ee, nec 
quantum cul exocutionem, est a papa ' 
Bed est a Deo, et a populo regi m 
ebgente in persona vel in domo.” 

‘ St Thomeu Aquinas, ‘ Sumina 
Theologica,’ 2. 2 03, 3 : “ Suenduiii 


tamen quod aliquis potest honorari 
non solum propter virtutem propnum, 
sed etiam propter virtutem oltenus , 
sicut priBcipes et prelati lionorantur, 
etiamei smt mail, in quantum gerunt 
personam Dei, et commumtatis cui 
pra'hciuntur ’’ 

Cf. 2. 2, S7, 2 “ Pnneops, qui 

(uram populi habet et ejus personam 
gent ” 

• Id , ‘ De Itepmipe Fnncipum,* i. 
1 : “ Primo quidcm si ad jus multi- 
tudims olicujus pertineat sibi provi- 
dere do rege, non injuate ab eadem 
rex institutuB potest destitm, vel 
refrenari ejus potestas, si potestate 
regia tyranmeo abutatur. ... Si voro 
ad JUS alicujUB superioris perUneat 
multitudini providers de rege, expec 
tandum (st ab eo remodium contra 
tyranni noqmtiaiu ” 



90 


POLITICAL PSJNCIPLEB. 


[fast I . 


He was, no doubt, thinking specially of possible cases imder 
the feudal system, probably of feudatories of the Papacy. 

The general mediajval conception seems to us to be admir- 
ably expressed in the words of the speech which Matthew 
Paris puts into the mouth of Archbishop Hubert Walter at 
the coronation of King John. How far it represents anything 
which Hubert Walter really said does not for our purpose 
greatly matter ; it is quite sufficient that Matthew Paris 
thought of it as representing what he thought appropriate 
to the occasion. In this speech we see the conception of the 
elective principle blended with the hereditary. No one, 
Matthew Paris represents the aJ*chbishop as saying, had the 
right to succeed to the kingdom, unless he had been 
elected by the “ universitas ” regni, but if one of the 
royal race were pre-eminent, the choice would the more 
readily fall upon him, and they had therefore unanimously 
elected John.^ 


We shall, however, recognise more clearly the normal 
medieval conception of tlie relation of the authority of the 
prince to the community, when we now consider the nature 
and limits of that authority. W'e have, in the third chapter, 
dealt with the significance of thn principle that political 
authority was legitimate only when it was directed to justice 
and the common good ; we must now deal will) tiiis in greater 
detail. 

We cannot do better than begin by observing the careful 
statement of the general principles of the nature and limits 
of political authority by St Thomas Aquinas. He is clear 
and emphatic in his statement of the doctrine that the authority 


^ Matthew Paris, ‘ Chronica Maiora,’ 
vol. ii. pp. 464, 456: “ Archiepiscopus 
Stans in modio oniniutn dixit, audito 
universi. Novorit discretio vostra quod 
nuUuB prievia ratione alii succedero 
habot in rognum, nisi nb uuiversitate 
regni unanimiter, invocata sancti Spiri- 
tus gratia, eloctus, et secundum morum 
Buorum erninentiam praeelectus. . . . 
Venim si quis ex stirpe regis defunoti 


aliis pTscpollorot, pronius et promptius 
pst in eloctionem ojus consentiendum. 
Haoo idcirco dicimus pro inclito 
comite .Toanne . , . quem nos, invocata 
spiritUB Sancti gratia, ratione tom 
meritorum quom sanguinis regis unani. 
miter elogimus universi.” 

Cf. Stubb’s ‘ Const. Hist.,’ vol. i. 
chap. 12, par. 151. 
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of the ruler is derived from the Divine order, that obedience 
to it is required of Christian men, and that disobedience is a 
mortal sin ; ^ but he is equally clear and emphatic that the 
Christian man is only bound to obey as far as the order of 
justice requires ; subjects are not bound to obey a usurper 
or an authority which commands unjust things.* 

In St Thomas’ commentary on the ‘ Sentences ' of Peter 
Lombard (one of his earlier works), he sets out more precisely 
the cases when the subject is not bound to obey. An authority 
may not be from God in two ways, from the mode of acquiring 
the authority, or from the use made of it. The defect in the 
mode of acquisition may be due to some personal defect, so 
that he is unworthy of it ; this does not in itself hinder tlie 
right of authority, but it may be due to the fact that the 
authority has been acquired by violence or by some other 
unlawful method. Tliis does completely destroy the validity 
of the authority, and unless it is afterwards sanctioned by 
the consent of the subjects, or by the authority of some 
superior, it may properly be repudiated. The defect arising 
from the use made of authority may again be of two kinds : 
if it is used to compel men to sin, the eubjecc is bound to 
disobey ; if it is used to compel men to render obedience in 
some matters to wlipch it does not extend, as, for instance, 
if a lord endeavour to exact payments which the slave is not 
bound to give, then the subject is not under obligation either 
to obey or to disobey.* 


^ St Thomas Aquinas, ‘ Summa 
Theologica,’ 2. 2, 105, 1 : “in precoptis 
Butom divinis continetur quod etiam 
suporioribus obediatur ; et idco etiam 
inobedioiitia, qua quis inobediens ost 
preceptis superiorum, est peccatum 
moTtale, quasi divines dilectioni con- 
trarium, secundum illud ad Bom. xiii. 
* Qui potostati resistit, Dei ordination! 
resistit ’ ; contrariatur insuper diloc- 
tioni proximi, in quantum superior! 
proximo subtrahit obedientiam, quam 
ei debet.” 

‘ Td. id., 2. 2, 104, 6 : " Ad tertium 
ergo dicendum quod principibus secu* 


liu'ibus intantum homo obodire tonetur, 
in quantum ordo justiti.’c requirit ; et 
ideo, si non habeant justum princi- 
patum, Bed usurpatum, vel si injusta 
pripfipiant, non tenentur eis subditi 
obodire, nisi forte per accidous, propter 
vitandum scandalum vel periculum.’’ 

® Id., Comm, on the ‘ Sentences,’ 
ii. D. 44, 2. 2 : “ Dictum est autem 
quod prelatio potost a Deo non esse 
dupUciter, vel quantum ad modum 
acquirendi preelationem, vel quantum 
od usum preelationis. Quantum ad 
piimum contingit dupliciter : aut 
propter defectum persons;, quia in- 
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In order, however, to consider the whole significance of 
St Thomas’ judgment, we must take account of his treatment 
of tyranny and the tyrant. We may begin by again observing 
his treatment of “ sedition ” in a passage which we have 
already dted. “ Sedition,” he says, is clearly a mortal sin, 
for it is directed against the unity of the community, which 
is founded upon a common system of law and the common 
good, and therefore sedition is opposed to justice and the 
common good. On the other hand, St Thomas is equally 
clear in asserting that the rule of a tyrant is not just, since 
it is not directed to the common good, but to the private 
advantage of the ruler, and therefore resistance to such 
authority is not sedition, unless it is so disorderly as to cause 
more harm to the people than the rule of the tyrant.^ 

dignuB eat, aut propter defectum in preelationis non ae extendit, ut si domi- 

ipao modo acquerendi, quia acibcot nua exigat tnbuta que aervua non 

per violentiara, vel per aimoniam, vel tenetur dare, vel aliquid hujusmodi ; 
aliquo illioito modo acquint. Kx pnmo ot tunr aubditua non tenetur obodire, 

defectu non impeditur quin jus pr<c- nee otiam tenetur non obedire.” 

latioma ei aoquiratur : et quoniam ^ Id., * Surama Tlieologica,’ 2. 2, 

prclatio secundum auam formam aem 42, 2 : “ Roapondeo dircndum, quod 
per a Deo ost (quod d< liitum oliedien- airut dictum eat seditio oppomtur 
tite cauaat) ideo tahbus prielatis, unifati muititudiuia, id Cbt populi 
quamvia indignis, obedire tonentur ciMtatia \cl legm ■ dint autem Aug. 
Bubdite. Sed secundua defuctua im- ii. Do Cii^ Dei quod populum deter- 
pedit JUS prelatioma ; qiu enim per minant sjpicntcs, non omnom coetum 
violentiam dominium auiiqul. non multituduub, aed ccctum juris consensu, 
ofllcitur vere prelatus, dummus ■ ot ulilitatis commuuione aociatum ; 
ot ideo cum focultas adeat potest unde mnnifestum est, unitatem, nu 
aliquiB tale domimuin rrpellere, nihi oppomtur aoditio, esse unitatem juris 
forte post modum dominus voius el oommunis utilitatis ; manifestum 
effectua sit vel per conaenaura auh- est ergo, quod seditio oppomtur et 
ditorum, vel per auctontatem aupo- justiuee et communi bono ; et ideo ex 
none. Abuaus autem prselationis suo genero est poccatum mortale ; et 
potest esae dupbciter : vel ex co qmid tanto gravius, quanto bonum com- 
eat praiceptum a preelato contranum mime, quod impugnatur per aeditionem 
ejus ad quod priolatio ordinata est, ut eat majua, quam bonum pnvatum, 
ei praioipiat actum peooati contranum quod impugnatur per rixam. . . . Ad 
virtuti, ad quern inducendam et eon- tertium dicondum, quod regimen tyran- 
servandam praelatio ordinatur ; et tunc nicum non est justum, quia non ordi- 
abquis prvlato non solum non tenetur natur ad bonum commune, sed ad 
obedire, sed etiam tenetur non obedire, bonum pnvatum regentis, ut patet 
sicut et aaneti martyres mortem passi per Fbil. m 3 Pobt. et m 8 Etbio. ; 
eimt, ne imptiB jusBia tyrannorum obedi- et ideo perturbatio hujus regiminis 
rent el quia cogunt ad hoc quod ordo son ha bet rationem seditioms . msi 
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In the same passage of that early work on the sentences of 
Peter Lombard, to which we have referred above, St Thomas 
seems to go so far as to give his approval to the principle 
that it is lawful to murder the tyrant ; at least he cites, 
without expressing his disapproval, a passage from Cicero, in 
which, as St Thomas understands him, he had defended this 
in the case when the tyrant had obtained his authority by 
violence against the will of the subjects, and when there was 
no superior to whom they could have recourse.^ We have 
seen in a former volume that this was the opinion of John 
of Salisbury.® 

It is, however, clear that this was not the mature judgment 
of St Thomas. It is in his treatise, ‘ Do Regimine Principum,’ 
that he deals most precisely with the whole question of the 
relation of the commtmity to an unjust or tyrannical ruler. ^ 
In this treatise he explains in careful and measured terms that, 
in bis opinion, the best form of government was that of a 
monarch devoted to the common good, because it tended most 
to the unity of the society, while the worst form of govern- 
ment was a tyranny, or the government of one man who 
pursues his own advantage.® It is, however, necessary to 
make careful provision that the monarchy should not become 
a tyranny, and for this purpose it is necessary, first, that the 
person appointed to be king should be of such a character 


forte quando sic inordinate perturbalur 
tyranni regimen, quod multitude sub- 
jecta majus dotrimeutum patitur ex 
pertuibatione consequente, quam ox 
tyranni rogimine : magis autem tyran- 
nus seditiosuB est, qui in populo sibi 
eubjecto diacordias et aeditiones nutnt, 
ut tutius dominari poasit, hoo enim 
tyrannioum eat quum ait ad bonum 
proprium preaidentis, cum multitudinis 
Qocumento.” 

* Id., Commentary on the * Sen- 
tencea,’ ii. D. 44, 2 , 2, 5 : “ Nulhis 
tenetur ei obedire, quern heite, immo 
laudabiliter poteat interheere. Sed 
TuUiua in libro Oe Officiia (i. 26) salvat 
eoa qui Julium Cecaarem interfecerunt, 


quamvia amioum et familiarem qui 
quasi tyrannua jura impuni aupera- 
vorat. Ergo talibua nullua tenetur 
obedire. . . . Ad quintum dieendum, 
quod Tulliua loquitur in eaao illo 
quando aliquia dommium aibi jier 
violcntiam auriipit, noloiitibus aub- 
ditia, vol otiam ad eonaonsum coactis, 
et quando non est rocursua od supe- 
riorem, per quern judicium de invaaore 
poasit fieri : tunc enim qui ad libera- 
tionem patrioi tyrannum occidit, lau. 
datur et premium accipit.” 

" Cf. vol. iii. pp. 142-146. 

• ‘ De Regimine Principum,’ i. 2 
and 3. 
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that it would not be probable that he should become a 
tyrant ; and secondly, that his authority should be so re- 
strained (temperatur) that he could not easily fall into 
tyranny. St Thomas evidently intended to deal with the 
matter further in this treatise ; unhappily he never com- 
pleted the work.^ 

He has however fortunately, in the ‘ Summa Theologica,’ 
indicated very clearly what he thought about the best form 
of constitution, and we may conjecture that, if he had com- 
pleted the ‘ De Eegimine,’ it would have been under similar 
terms that he would have explained what be meant when, 
in the passage just cited, he says that the power of the king 
should bo restrained. In the ‘ Summa Theologica ’ he gives 
as his own opinion that in a good gov emm MT it is in the 
first pl ace i mportant that aE-8troTlRr~h ave some share in 
au^orityj__Ihi8 tends to the peace of the people, for all men 
lovelmd maintain such an order ; in the second place, the 
best constitution is that when one man is set over all on 
account of his virtue, and others govern under him also on 
accoimt of their virtue. Such a constitution belongs to all, 
for the rulers can be elected from all, aiitTare elected by all. 
8uch~n-Tmxed--eoitst1fution~t?0'mlDinTJB‘-41ie— ebaxacter "of a 
kingdom, for it has one head; of an aristocracy, for many 
have their part in authority on account of their virtue ; and 
of a democracy — ^that is, of the authority of the pooi)le, for 
the rulers can be elected from the people, and their election 
belongs to the people. This, he adds, was the form of govern- 
ment instituted by the Divine law, for Moses and his suc- 
cessors ruled as kings, while the council of the elders repre- 
sented the aristocracy, and as these were elected from and by 


^ Id. id., 1. n ; “ Quin ergo unius 

TCgimen precligendum out, quod ost 
optimuiu, et contingit ipsum in tyran- 
nidem converti, quod est pessimuizi, 
ut ex dictis patot ; laborandum est 
diligenti studio, ut sic multitudini 
provideatur de rege ut non incidat 
in tyrannum. Primum autem est 
necessarium, ut talis eonditionis homo 
ab illiri ad quos lioc speotat ofliriiim 


promoveatiu: m rrgem, quod non sit 
probabile in tyrannidcm declinaie. . . . 
Ueinde sic disponenda est reguin gubcr- 
natio, ut regi jam instituto tyrannidia 
subtrahatur occasio. Simul etiam sic 
ejus tomiicratur potestos ut in tyran - 
iiidom dc fncili declinare non possit. 
Qua* quidcm, ut fiant, in sequentibus 
consideronduro erit.” 
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the whole people, they also represented the principle of 
democracy.^ 

This passage indicates very clearly what it was that St 
Thomas meant by a kingdom in which the authority of the 
king should be moderated or restrained ; St Thomas clearly 
preferred a mixed or constitutional state. It is noticeable 
that, although we cannot say that he anywhere shows any 
special acquaintance with the actual constitutional movements 
of his time, in his treatment of the representative principle 
and the elective method of creating this representation, he 
comes very near to that constitutional development of which 
we shall have to speak in a later chapter. 

The best form of government, then, in the judgment of 
St Thomas is a constitutional monarchy, and it is by means 
of the restraints belonging to such a constitution that the 
king may be prevented from becoming a tyrant. It still 
remains to consider what St Thomas thought should be done 


^ Id., ‘ Sununa Theologica,’ 1. 2, 
106, 1 : “ Respondeo dicendum, quod 
r'rca boiiam ordinationem principum 
m aliqua civitate vel gcnto, duo sunt 
attendenda. Quorum unum est, ut 
omnes aliquam partem habeant in 
pnncipatu ; per hoc cmm cSnservatur 
pax populi, et omnes talem ordina- 
tionem amant et custodiunt, ut dicitur 
in 11. 1’olit. ; ahud est, quod attenditur 
secundum spenem rrgiminie, \ol ordi- 
natioms pnncipatuum : cujus quum 
bint diversR species, ut Philos, tiadit 
in 111. Polit. , prspcipuse tamon est 
unum regimen in quo unus pnncipatur 
secundum virtutom , et uiistocratia, 
id est potestas optimoium, in qua 
ahqm pauci prineipantur secundum 
virtutem ; unde optima ordmatio 
pnncipum est in aliqun ciiitato, vel 
regno, in quo unus pricficitur bocundum 
1 irtutem, qui omnibus pra?sit ; ct sub 
ipso sunt ahqui pnncipantos secundum 
\ irtutem ; et tamcn tabs pruicipstus 
ad omnes pertmet ; turn quia ex 
ommbus ehgi possunt ; turn quia 
etiam ab omnibus eliguntur. Tali'. 


vero ebt omniB politia bene commixta 
ex regno, in quantum unus proiest, et 
onstooratia, in quant im multi pnnei- 
pantur secundum Mrtutem, et ex 
democratia, id pst, potestate popuh, 
in quantum ex populanbus possunt 
ehgi pnncipes ; et ad populum pertmet 
clcctio principum , et hoc fuit insti- 
tutum socundum legem divinani. Nam 
Moyses, et ojus successoros gubemabant 
populum, quasi singulanter omnibus 
pnncipantes, quod e<<t queedam Hpecies 
regni. Eligebantur autem septuagmta 
duo seniores secundum virtutem : 
dicitur enim Deut. i. ‘ Tuli do vostris 
tiibubus viros sapientes ct nobiles, 
et constitui cos pnncipes ’ , et hoc 
oiat aristocratic um : sed dcinocra- 
ticum eiat, quod isti de omm populo 
eligebantur. dicitur enim Exod. 18: 
‘ Provide do omni plobe viros sapientes,’ 
&c., et etiam quod populus eos elige- 
but ; unde chcitur Deut. i. . ‘ Date 

cx vobis viros sapientes ’ ; unde patet 
quod optima fuit ordmatio pnncipum 
quam lex instituit.” 
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if the king, in spite of all precautions, should become a tyrant. 
It is this question with which he deals in detail in the sixth 
chapter of the ‘ De Eegimine Principum.’ In the first place, 
he urges that unless the tyranny is very grievous, it may be 
better to endure it for a time, lest matters should only be 
made worse. Some, he says, have contended that if the 
tyranny is intolerable, it belongs to the virtue of brave men 
to slay the tyrant, and to run the risk of death in order to set 
the people free, but this is not in accordance with the apostolic 
teaching ; St Peter said that we should be subject not only 
to the good, but also to the forward rulers, and St Thomas 
points out that the Christians did not resist the tyrannical 
persecutions of the Roman emperors. It would be dangerous 
not only to the rulers but to the people if it were to be deter- 
mined by private judgment whether a ruler should be killed, 
for wicked men find the rule of a king as burdensome to them 
as that of a tyrant. 

St Thomas, therefore, contends that the king who has 
become a tyrant should be dealt with by public authority. 
If it belongs to the lawful right (jus) of the people to appoint 
the king, it is right and just that the king whom they have 
created, if he has tyrannically abused the royal power, should 
bo deposed by them, or that they should limit his power. 
The people are not violating their faith in deposing the tyrant, 
even if they had conferred upon him a perpetual authority, 
for he has deserved that the contract (or agreement, pactum) 
which was made to him by his subjects should not be kept, 
inasmuch as he had not kept his faith in the government of 
the people. St Thomas cites the expulsion of the Tarquins 
and the destruction of Domitian by the Roman Senate as 
examples of such constitutional action. If, however, the 
right of appointing the king belongs to some superior 
authority, recourse should be made to it. If there is no 
human help against the tyrant, men must turn to (Jod, who 
is the king of all, and their helper in tribulation.^ It is thus 


* ‘ De Regimine Principuni,' i. 0 ; occurri. £t quidem td non fuerit 
'* Demum vero curandum est, si rex excessus tyrannidis, utilius est remis- 
in tyrannidem di\'erteret, qualjter posait earn tyraniiidem tolerare ad tompus. 
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clear what are the general principles of St Thomas with 
regard to the nature of the authority of the ruler, and the 
limitations upon that authority ; it is, indeed, clear that 
his conception of a good constitution is that of a monarchy 
limited by the authority of an aristocracy elected by and 
representative of the community.^ 


We can now consider this principle of the limitation of the 
royal authority in other writers. It may be well to begin 
by warning our readers against the misconception which 
might arise from the occasional use, especially by the Civilians 
or other writers who were familiar with the Boman Law, of 
the phrase that the emperor or prince is “legibus solutus.” 
Civilians like Odofridus and Boncompagni cite the words, but 
add those of the rescript of Theodosius and Valutinian (‘ Ccd.,’ 
i. 14, 4) that it is right that the emperor should acknowledge 
that he is bound by the laws,^ and Vincent of Beauvais, in 
words which are plainly reminiscent of John of S.i]isbury, 
says that the prince is “legis nexibus . . . absolutus,” not 


quam contra tyrannum agendo multis 
implicojo pcnculih, quse &unt groviora 
ipsa tymnnidc. . , . Et ai eit intolera- 
bilis oxcessua tyrannidia, quibusdam 
visum fuit, ut ad fortiu/S virorum 
Mrtutem pcitinoat t 3 rrannum inten- 
more, aequo pro hboratione multitudiiua 
exponero periculia mortis; cujua iii 
exempluin etmm in vetero Testamonto 
habetur. . . . Sod hoc Apoatolica* doc- 
trinal non congruit. Docet enim nos 
Petrus, non boms tantum et modobiis, 
vcium otioan discolis dominis roverenter 
aubditos case (1 Pet. ii. 18). . . . Essot 
autem hoc multitudini ponrulosum et 
ejus rectoribuB, ai pnvata preaump- 
tione aliqui attentarent presideiitium 
necem, etiam tyrannorum. , . . Mabs 
autom Bolet easet grave dominium non 
minus regum quam tyrannorum. . . . 
Videtur autom magis contra tyran- 
norum aoivitiam non pnvata proaump- 
tione aliquorum, sed auctontate pubica 
procedendum. Fnmo quidem, si ad 
jus multitudinis olicujus pertincat, sibi 
VOTi. V. 


providero de rege, non in juste ab 
eadem, rex inatitutub potest debtitui 
(destrui), vel refronan ejus potestas 
81 potestate regia tyraniuio abutatur. 
Noc putauda eat tabs multitudo infide- 
bter agere tyrannum destituens, etiam 
SI cidom in porpetuo ae ante subjeoerat : 
quia boo ipse meruit, in muititudims 
rogiiniiie se non fidebter gerens, ut 
exjgit regis oiricium, quod ei pactum 
a bubditiB non leservetur 
Si vero ad jus alicujus superions per- 
tineat multitudmi providere de rege, 
expoctandum ost ab eo remedium contra 
tyraniu neqiiitiam . . . . 

Quod si omnino contra tyrannum 
auxibum humanum habere non potest, 
recurrondum eat ad regem omnium 
Deum, qui est adjutor in opportuni- 
tatibuB in tribulatione." 

I See Appendix, I. 

* Odofndus, ‘ Comm, on Dig.,’ i. 3, 
31; Boniompagm, * Khetonoa Novis- 
Sima,’ ix. 5. 


G 
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because he can act unjustlj, but because he should be a man 
of such a character that he pursues equity not from the fear 
of punishment, but from love of justice, for in public matters 
he may not desire anything but that which law or equity 
and the public good requires.* 

We may compare the treatment of the relation of the 
Iring to the law, as it is expressed in the Spanish law-books 
of Alfonso X. He describes the office of the king in the highest 
terms ; he is the vicar of God to keep his people in justice 
and truth in temporal matters,* but be also maintains that 
he is specially bound to obey the laws, and this for three 
reasons : the first, because it is by the laws that he is honoured 
and protected ; the second, because it is the laws which help 
him to fulfil justice and right ; the third, because it is the 
king who made the laws, and it is right (derecho) that those 
who made the laws should be the first to obey them.* Alfonso 
does not hesitate to say in another place that not only the 


' Vincent of Beauvais, * Speculum,' 
ii. 7, 23 : “ Princeps autem legis 

nexibuB dioitur absolutua, non quia 
iniqua ei lioeant, sed quia is debet 
ease, qui non timore poena sed amore 
Jostitia equitatem colat. Nam in 
negociia publicis nil ei velle licet, nim 
quod lex aut equitas persuadet, aut 
ratio communis utilitatia inducit." 

Cf. John of Salisbury, * Folioratieus,’ 
iv. 2. 

Cf. vol. iii. p. 139. (Notice, however, 
that the eection in Vincent begins 
with a reference to “ Laurentius MeUio- 
lanensia Episoopus," writing about 
“Publioi Exactores.”) 

* ‘ Siete Partidas,’ ii. 1, S : “ Vioarioa 
de Dios son los reyes oada uno en su 
regno puestos sobre las gentea para 
mantenerlas en justicia et en verdad 
quanto en lo temporal, bien asi como 
ol emperador en su emperio . . . et 
los santoB dixeron que el rey es sefior 
puesto en la tierra en lugar de Dioe 
para complir la justicia et dar a oada 
uno su derecho." 

Cf. ‘ Especulo,’ ii. 1, 6. 


* ‘ Especulo,' i. 1, 9 : " Todoe los 
omes deven seer tenidos de obedeoor 
lae leyes, et mayormiente los reyes por 
estas razones. La primera porque 
son por las leyes honrados ot guar- 
dados. La segunda porque los ayudan 
a comphrajusticia et derecho, lo que 
elloB son tenudos de fazer. La tercera 
porque ellos son fazedores dellas, et 
es derecho que puee que las ellos 
fazen, que ellas las obedescan pri- 
sneriamente. Cf. ‘ Sieto Partidas,’ 
1, 1. 18. 

“ Guardar debe el rey las leyes como 
A su fechura et d su honra, porque 
redbe poder et razon para facer jus- 
ticia. Ca si 81 non las guardase, vemia 
contra su fecho, et desatarie el bien, 
et venirie hie eude dos dafios : ol 
primero en desatar tan buena cosa 
como esta que hobiese feoho, el otro 
que se tomoria en dado communal- 
mente de todo el pueblo. Et por este 
lugar avilesceria 4 si meemo, et mos- 
trarse hie 4 par de mad seso, et serie 
su mandamiento et bus leyes menos 
preciadas." 
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king who has obtained liis kingdom by force, fraud, or treason, 
but even the king who has obtained his authority by lawful 
means, if he misuses his power and turns his lordship from 
right to wrong, is a tyrant.* 

The truth is that the conception that the prince might 
or should govern according to his own will or pleasure was 
a purely academic conception, and had no relation to the 
principles of government in the Middle Ages, at least till the 
close of the thirteenth century. The normal conception of 
that time was really that of Bracton, to which we have so 
frequently referred, that the king was under the law as well 
as under Gk>d.^ Whatever may be the explanation of the 
development of the theory of absolute monarchy in the cen- 
turies from the sixteenth to the eighteenth, this theory was 
wholly alien to the Middle Ages. 

It was alien, as we think, to the whole constitutional tradi- 
tion of the earlier Middle Ages,* but even if this had not been 
the case, it is obvious that the development of feudalism in 
the centuries from the tenth to the thirteenth would have 
rendered it not merely impossible, but to the men of that time 
unintelligible. For the fundamental character of feudalism 
is to be found in the principle that it was a system of mutual 
and fixed obligationfw The obligations of the lord, and the 
mediseval king was a lord, whatever else he might be, were 
not the same in all respects as those of the vassal, but they 
were equally fixed and binding ; the rights also of the feudal 
lord were not the same in all respects as those of the vassal, 
but they were just as clearly and definitely limited as those 

1 ‘ Sieto Pextidas,’ ii. 1, 10 : “ Tirano alguna de las dereohaa razones que 
tanto quJere decir como sefior cruel que deximos en las loyes ante desta, que 
es apoderado en algun regno 6 tierra por si 61 usase mal de su poJerio en las 
fuerza, d por engaSo 6 por traicion ; maneros que dixiemos en esta ley, quel 
et estos tales son de tal natura, quo puedan decir las gentes tirano, ca t6r- 
despues que son bien apoderados en nase el seflorio que era derecho er. 
la tierra, aman de facer su pro, torticero, asi como dixo Aristotiles en 
maguer sea & dafio do la tierra, quo la el libro que fabla del regimento de las , 
pro romunal de todos, porque siempro cibdodes et de los regnos.” 
viven & mala sospecha de la perder. ... * Cf. vol. iii. p. 38. 

Otio sidecimos que maguer alguno * Cf. vol. i. chap. 19. 

hobiese ganado seiiono de regno por 
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of the vassal. We have dealt with this subject at length 
in the third volume of the work,^ and only add here a few 
further illustrations. 

Martin Silimani, one of the Bologna Jurists of the later 
thirteenth century, who, like some other Civilians, also wrote 
on feudal law, discusses in one place the conditions under 
which a vassal would be liberated from the obligations of fealty. 
If a lord were to commit an act of “ fellonia ” of such a 
kind that, if the vassal were to commit it he would lose his 
fief, the lord would lose his property. Again, if the lord were 
to require of the vassal something dishonourable or base or 
unlawful, the vassal would be freed from his obedience.® 

Andrew of Isemia, as we have pointed out, in his com- 
mentary on the Neapolitan Constitutions, clearly holds that 
this principle applied to the king and his vassals just as much 
as to other cases. If the king attempts unjustly to seize and 
ill-treat a vassal, Ihe vassal is not bound to obey the king’s 
summons, for in such action the kmg is no king, and the lord 
loses his property in the fief, just as the vassal would lose his 
fief if he did not render justice to his lord.® 

Alfonso X. sets out the same principles of the feudal rela- 
tions in the ‘ 8iete Pa.rtidas ’ ; the mutual obligations of lord 
and vassal, and also the results of a vioiiition, on either side, 
of these obligations. The vassal owes to his lord love, honour, 
protection, and loyal service, but the lord has the same kind 
of obUgatioDS to his vassal. The vassal will lose his fief if he 
fails to carry out liis obligations to his lord, if he kills his 


^ Cf. vol. ill. jiart i. chaps. 2 and 4. 

• Martin Silimani, ‘ De Fcudis,’ fol. 9. 

Bub. “ In quibua raaibus vasallus a 
fidelitato domini liberotur " : “ Item 

ai dotninus commiait felloniam contra 
vassallum, talcm qualem ni vossaUus 
oommibissot, fooduni perderct. tunc 
dominua proprietatem rei pordct. . . . 
Item libcratur ab obedientia domini, 
ut ei obediro non cogatur, ut ei jubeat 
vosaallo aliquid inhonestum . . . vel 
tnrpe, vel illicitum.” 

* Andieaa of Isrrnia, ‘ Pcregrina,’ 


fol. .18, V. : “ Undo ot ai constot quod 
vBBsallum velit rex contra juatitiam 
caporo et malo tractare, dixorat enim 
oi hoc rex notificando suam volun* 
tatem per ea quod dicuntur in glo. . . . 
iuste tunebit ire timena capi do facto 
et occidi . . . tunc non eat inobediens 
rogi, quia in tali aotu non eat rex. . . . 
Tolia actua ot tale delictum regium, 
omnoin Lonorem oxcludit. Item et 
tunc dominua privatur proprietate 
vaaalli, aicut vaaollua feudo, quum uo’i 
fa'-it juatitiam domino.” 
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lord s brother, or son, or grandson, or seduces his wife, or 
daughter, or daughter-in-law, but also, if the lord does any 
of these things to his vassal, the lord will lose his property 
in the fief The ‘ Siete Partidas ’ distinguishes, indeed, be- 
tween the feudal relations and those which it describes under 
the term “ naturaleza ” — that is, as we understand it, the 
natural relations in which a man stands to the lord of the land 
in which he lives, — ^but it emphatically asserts that this relation 
also is terminated by the wrongdoing either of the “ natural ” 
(the natural subject) or by that of the lord of the land.® 


The rights of the mediaeval 
limited and restrained by the 

^ ‘ Sioto Partidas,’ iv. 25, 6 : “ Deb- 
doa muy grandes son loa que ban loa 
vasalloB con bus aenoroa , ca d6benIos 
amai, et honrar, et guardar ot adelan 
tar eu pro, et deaviarlos au dano en 
todas las mnncraa quo podieien, et 
dobenlos servir bicn et lojlmento por 
cl bienfccho qiie dollos roscilion 
Otrosi docimoa qne ol senor debe nmar, 
et honrar et guardar bub vasallob, ot 
fuierloB bien et meiced, et desvmrlos 
do daSo et de doslionia *et quando 
estos debdoB son bicn guardados, face 
cada uno lo que debo, ot cresce et dura 
el amor \erdadero cntio olios.” 

Id., 4, 26, 8 . " Porder puode el 

feudo en su vida el vasallo si non 
compliese al senor o ii nas fijOB ol 
sei 1 icio quel promotiu de facer por 
razun d61 ” 

Id , 4, 26, 9 . “ Matando ol vasallo 
al hermano, o al li]o o al nioto de bu 
Bofior, debo perdor por onde el feudo 
otrosi decimos quo si cl vasallo yaie 
con la mugcr de su senor, o con su fija 
o con su nuera, que debe perder el 
feudo , eso mesmo sene si se trabajaso 
on alguna manera do rescebir a alguna 
dellas para traerla d facerle tal 
deshonra. For todas estas cosas sobre- 
dichas et por cada una dellas que 
deximos en la ley ante desta por quel 


prince were then fixed rights, 
law, and it is from this point 

vasallo dobe perder ol feudo quando 
la fociero, por osaa mcsmas pierde el 
senor la propnedat dol feudo, ri feciere 
alguna dellas contra la persona del 
vasallo, o de bu mugcr, o do sub fijos, 
o de BUB fijos, o de sua niioiaa, et finca 
deepnoB deso la propnedat del feudo 
nl vns illo paro rk uipre por juro do 
hcredat.” 

^ Id , iv. 24, 6 ” Dosiiaturar segunt 
longiiage de Espana tanto ijuiore decii 
como salir homo de la naturaleza que 
ha con su sonor, o con la tiorra en que 
Mve. Et porque esto como dcbdo de 
natura non se puede desatai sinon per 
alguna dorocha razon et las derechas 
razonos porque los naturales pueden 
esto facer son quatro la una os por 
culpa del natural, et las Ires poi culpa 
del senor ot esto sorie como quando 
el natural fcciere traycion al senor d 
a la tiorra, que solamiento por el fee ho 
os desnaturado do los bienos et do las 
honras del senor et de la tierra. Et 
la primeia de las tree que viene por 
culpa del sefior cs quando se trabaja 
do muerte de su natural sm razon et 
Bin derecho - la segunda sil face des- 
honra en su muger . la tercera, sil 
dosheredare a tuerto, et nol qmsiere 
caber derecho por juicio de amigos S 
do corte.” 
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of view that we shall best understand the origin and signifi- 
cance of the principle of the limitation of the rights of the 
king over the property of the subject, and the constitutional 
principle of the limitation of his rights of taxation. 

We have pointed out in the second volume that there had 
been considerable discussion among the Bologna Civilians 
about the rights of the emperor over private property, and 
we have referred to Savigny as having put together the 
traditions as to the differences among them when they were 
consulted by Frederick Barbarossa on the matter.^ The doc- 
trine that the emperor was the owner of all private property 
had been traditionally ascribed especially to Martinus ; and 
it is noteworthy that Odofridus, the most important Civilian 
of the later thirteenth century, emphatically repudiates the 
doctrine. The emperor, he says, is “Dominus," “non quoad 
proprietatem sed quoad protectionem.” Andrew of Isemia, 
who was learned in Boman law as well as in feudal, in his 
commentary on the Neapolitan Constitution, with equal 
emphasis maintains, as we have said before, that the prince 
cannot deprive a man of his property against his will, unless 
he has been guilty of some crime, and adds that to maintain 
that the prince could do this was to fall back into the error 
of Martin, who said that the prince was the owner of aU 
things, “ quoad proprietatem.” ■ John of Paris, in the course 
of a discussion of the relation of the Pope especially to Church 
property, to which we shall have occasion to return, lays down 
dogmatically the principle that lay property belongs to indi- 
Tiduals who have full power of disposing of it, and that there- 


1 Cf. vol. ii. pp. 72-74, and Savigny, 
* Oeachichte dea BOmisohen Rechls im 
Mittelalter,’ chap, xxviii. 3. 

* Odofridus, * Comm, on Digest,’ fol. 
2, V. ; ‘ Prima Constitutio,’ ii. 5 : 

“Dixit dominus Martinus quod im- 
perator non solum est dominus 
oorum que sunt imperii : fmmo est 
dominus proprietatis nmninm rerum 
singulorum hominum .... 
bene est dicendum quod imperator 
est dominus proprietatis omnium rer- 


um que sunt imperii, et lerum singu- 
lorum hominum est dominus non 
quoad proprietatem ; sed quoad pro- 
tectionem.” 

Andreas of Isemia, ' Peregrine,’ fol. 
4 : “ Sed etiam princeps non potest 
statuere, quod debet ills solvam ego, 
quia re mea me invito sine mea culpa 
me privare non potest. . . . Alias 
reinciderem in errorem Martini qui 
dicit omnia esse principis quoad pro- 
prietatem.” 
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fore neither the Pope nor the prince has “dominium vel 
dispensationem ” in such things.^ It is even more significant 
that Alfonso X. in the ‘ Siete Fartidas/ after setting out in 
the highest terms the dignity and authority of the emperor, 
adds that when the Eomans gave him this authority, they 
did not intend to make him the lord of men’s property in 
such a sense that he could dispose of it at his capricious will.^ 
It is evident that there had been some uncertainty among 
the Civilians about this matter, and it is possible that we 
have here one source of later theories about the authority 
of the absolute monarch in taxation. It is, however, also 
clear that in the later thirteenth century even those who were 
acquainted with the Boman law were controlled by the general 
conception of the legal limitations upon the rights of the lord, 
which were an essential characteristic of the feudal system. 
The property of the vassal was Uable to certain demands 
on the part of the lord. In addition to other obligations of 
service he was bound to render monetary help in certain cases, 
and these were pretty much the same everywhere in Western 
Europe, but beyond these he was not normally bound. This 
is the significance of the clause of Magna Carta which lays 
down the rule that no scutage or aid should be levied in 
the kingdom except in the three cases, of the redemption 
of the king from captivity, the knighting of the king’s eldest 
son, and the marriage of his eldest daughter, except by the 
common council of the kingdom. This is not a mere incident 
of a factious conflict, but the enunciation as a rule of the 
national constitution of England of that which was the 
common principle of mediaeval society.^ 


^ John of Paris, ‘ Tractatus de potes- 
tate regia et papali,’ vii. : " £t ideo 
nec princeps neo Papa habet dominium 
vel dispensationem in talibus.” 

* ' Siete Partidas,’ ii. 1, 2 : " Ca 

maguer los Bomanos, que antigua- 
mente ganaron con su poder el seAorio 
del mundo ficiesen emperador et otor* 
gasen todo el poder et el sefiorio que 
habien sobre las gentes para mantener 
et defender dereohamente el pro 


comunal de todos, eon todo eso non 
fue su entendimiento del facer seiior 
de las cosas de cada uno, de manera 
que las podiese tomar & su voluntad, 
sinon tan solamente por alguna de las 
razones que desuso son diohas." 

* * Magna Carta,* xii. : '* Nullum 

seutagium vel auxilium ponatur in 
regno nostro, nisi per commune con- 
silium regni nostri, nisi ad corpus 
nostrum ledimendum, et prime genitum 
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It may, however, be said or thought that the limitation of 
the authority and rights of the prince was little more than 
a theory, and had little relation to the actual facts of mediaeval 
life. It cannot, indeed, be doubted that mediaeval society 
was often disorderly, and that it might at times appear almost 
anarchical. And it is not very difficult to see the cause of 
this. The administrative machinery of society in the Middle 
Ages was still very imperfect ; it was only slowly that it was 
taking shape. It may perhajjs be said that it was the failure 
of the Empire to develop this that was a cause as well 
as symptom of its gradual dissolution, in contrast with 
its successful development in countries like England and 
France. It is not, however, within the scope of this work 
to deal except incidentally with this matter. 

It must not, however, be supposed that there was no pro- 
vision in the political systems of the Middle Ages for the 
enforcement of the law, and even of what we may call the 
constitutional laws, the laws which restrained and limited the 
rights of the prince. 

We have dealt with this matter in some detail in a former 
volume, and have pointed out that the feudal systems not 
only recognised the mutual and limited character of the obli- 
gations and rights of lord and vassal, but also provided in 
the feudal court an authority whose function it was to deter- 
mine questions with regard to difficulties which might arise 
between lord and vassal. And we have pointed out that 
even Bracton says that, while the ordinary processes of law 
could not be used against the king of England, it might be 
maintained that failing any other remedy the “ universitas 
regni,” and the “ baronaginm ” could deal with the matter 
in the king’s court.^ We cannot here recapitulate our previous 


filium nostrum militem faciendum, et 
ad fiUam nostram primo genitam somel 
maritandam, et ad hec non fiat nisi 
rationabilo auzilium." 

Cf. for a full discussion of this and 
other citations from ‘Magna Carta,’ Pro* 
fessor M'Kechnie's admirable work 
upon it. 


* Cf. vol. iii. part i. chap. 4. We 
should wish again to refer to the 
treatment of “ Proceedings against the 
King,” by Professor Ludwi<> Ehrlich, 
in ' Oicford Studies in Social and Legal 
History,’ od. Sir Paul VinogradoS, 
vol. VI. 
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treatment of the subject, but we may notice one or two illus- 
trations of the same principles in writers with whom we did 
not deal in our earlier volume, and then consider some very 
interesting constitutional methods which are related to it. 

Vincent of Beauvais cites from a writer whom he calls 
“ Frater Gulielmus ” the statement that if a vassal has 
“ guerra ” against the count, he is to have recourse to the 
authority of the king, and if the count has a complaint against 
the king, and the king will not do him right (give him law) 
by means of his equals in the Court, it is lawful for him to 
defend his right by arms, but he may not do this merely by 
his own authority.^ 

Andrew of Isemia, in his ‘ Commentary ’ on the constitu- 
tions of the kingdom of Naples, emphatically asserts the 
general principle that there is a proper authority to decide 
cases which might arise between the lord and his vassal, 
that the lord cannot be judge in his own case, and that such 
cases are decided by the whole body of the vassals who are 
peers.* 

It is only when we take account of this fundamental prin- 
ciple of mediaeval constitutional law that wc can properly 
understand the real significance of that famous clause of 


^ Vincent of Beauvais, ‘ Speculum,’ 
vol. ii. 10, 70 : “ ‘ Frator GulielmuB ’ 
. . . Cum ergo voSHalliis comitis liabot 
guerram contra comitem, regis ost 
auctoritos requirenda. Si autein comes 
contra regem ot rex nolit oi jus exhi- 
bere, per pares curias humiliter requi- 
siUis, credo, quod si jus suum arm is 
defendat cum moderonimo inculpatec 
tutelas non poccat. Impugnare tamen 
regem auctoritato propria non poterit.” 

The principle laid down hero is very 
close to that of the ‘ Establissements 
de Saint Louis,' i. 63, and to that of 
Philip of Novara, 62, and Jean d'lbelin, 
201, in the ‘ Assizes of Jerusalem.* 
Cf. vol. ii. pp. 50-58, 62. 

* Andrew of Isemia, ‘ Peregrine, ’ 
fol. 07, V. : “ Sed si domintis dicat 
vaesallum culpom commisisse propter 


quom feudum debet vassal! us perdere, 
si verum esset, de quibus culpis ha>o 
constitutio ponit tree. Cognitio harum 
culpanun datur paribus quando domi- 
nus feudi in feudo barunia ct com- 
mitatu sue babet vassallos pares, id 
ost vassallos consimiles foudatorios. . . . 
Isti cognoBcent si culpa est vora et 
determinabunt talem vassal I um propter 
culpnm probatam privandum foudo, 
ct h;cc determinatio dicitur exguar- 
dium. . . . Non orit dominus judex in 
causa sun.” 

Andreas is commenting on the 
'Placita principum sou constitutiones 
rogni Neapolitani,’ iii. 19, and is deal- 
ing with cases of the sub-vassals and 
tlteir lords who were vassals of the 
king, but the principle is expressed 
in general term.-<. 
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Magna Carta, in which it is laid down that no free man 
should be imprisoned or disseized or destroyed, or even attacked 
without the legal judgment of his peers, or the law of the 
land.^ We are not here concerned with the detailed inter- 
pretation of all the phrases of the famous passage, or with 
the question how far it may be thought to embody some 
legal principles which are distinctly English. It is enough 
for us to observe that it was not an isolated attempt to estab- 
lish some new principle of the law and the constitution, but 
that it was in its most essential principle nothing but a re- 
statement of the fundamental principle of the feudal and con- 
stitutional system of the Middle Ages ; that whatever authority 
was possessed by the lord or prince, it was limited and con- 
trolled by the law, and that this law had as its guardian a 
properly constituted court, and that this applied to the king 
or emperor as much as to any lesser lord. 

It is, then, from this standpoint that we can consider and 
understand some mediaeval forms of constitutional machinery, 
which at first sight may appear to the student merely eccentric 
or merely theoretical. 

In the third volume we have drawn attention to the very 
interesting but apparently rather paradoxical doctrine of the 
‘ Sachsenspiegel,’ that there is a Judge even over the emperor 
— that is, the Count Palatine ; this is repeated by the ‘ Schwa- 
benspiegel.’ * We did not in that volume discuss the doctrine 
with any special reference to the German Empire or 
kingdom, but we must now return to it, for we shall find 


t * Magus Carta,’ 39 : “ NuUus liber 
homo oapiatur vel imprisonetor, out 
disBaisiatur, aut utlegatur, aut exule- 
tur, aut aliquo modo destruatur, nec 
Buper eum ibimus, nec super eum 
mittemuB, nisi per legale judicium 
paxium Buorum vel per legem tamo.” 

* ‘ Saohsenapiegel,’ iii. 62, 3 : 

“ Wenne klaget man over den Richtere, 
be aal antwerden vor deme Soultheiten, 
wen die Schultheite ia richter siner 
Bcult : ala ia die Palenzgreve over den 


Keiser, unde die Burchgreve over den 
Marcgieven.” 

‘ Schwabenspiegel,’ 100 : “ Der Kii- 
nic Bol mit rehte dieser herschefte 
deheine in siner gewalt ban iar und 
tao ; er Bol si bin lihen. Und tut er 
des niht, daz klagen die berren und 
anders daz in gebrist, dem Phalenz- 
graven von dem Rine ; wan der ist, 
ze rehte, richter fiber den KUnic, und 
da von hat din Phalenz vil eren.” 

Cf. vol iii. p. 61. 
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a most important illustration of its practical significance in 
the history of the later thirteenth century. 

At the Coimcil or Diet of Nuremberg in the year 1274 
Budolph of Habsburg asked the Council to determine who 
was to be judge if the king of the Bomans had a complaint 
to make against any of the princes of the empire with regard 
to the Imperial property, or any injury inflicted upon the 
kingdom or the king. The princes and barons, who were 
present, formally determined that from ancient times it had 
been held, and still continued to be held, that the Count 
Palatine was the judge in any case which the emperor or 
king might bring against any prince of his empire.^ Budolph 
accordingly brought before the Count Palatine the question 
of various possessions of the empire, which were detained by 
violence, and especially the question what was to be done 
about the King of Bohemia, who had contumaciously neglected 
to ask for enfeoffment. Judgment was given that any one 
neglecting to do this for a year and a day would lose his fief, 
and that the King of Bohemia should be summoned to appear 
before the Count Palatine to answer to the complaints 
of Budo1])h, and the King of Bohemia was accordingly 
summoned.* 

We can find further and very interesting illustrations of 
such methods of the limitation of the royal power in the law- 
books and history of the Spanish kingdoms. 

^ M. G. U., ' Const,,’ vol. iii. 72 : nitum fuit ab omnibus principibus et 

In publico consistorio tempore sol- baronibus qui aderant, quod Palatinus 
lempnis et regalia curie Isurenbero Cornea Reni auctoritatem judicandi 
celebrate, consedentibua principibus ac super questionibus quas Imperator vel 
honorabili caterva comitum et baronum, Rex movere vult principi imperii, 
mazimaque multitudine nobilium et obtinuit et obtinet ex antiquo/* 
plebeiorum, astante coram aereniasimo We would refer our readers to an 
domino Rudolfo Romanorum Rege, important monograph by Weizaackor 
ad ezhibendum unicuique juaticias com* in * Abhandlingen der KOniglichen 
plementum : (1) Fiimo petiit rex sen* Geaellachaft der Wiaaenschaften zu 
tencialiter diffiniii, quia deberet esse Gftttingen,’ vol- 33 (18B6), in which 
judex, si Romanorum rex super bonis ho especially discusses the relation of 
impeiialibus et ad fisoum pertinentibus the principles laid down here to the 
et ftliisf injuriis regno vel regi irrogatis procedure of the deposition of Adolf 
contra aliquem principem imperii habet in 1 298. 
proponero aliquid questionis. Et diffi- ® Td. id., 72 and 73. 
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The ‘ Siete Paxtidas ’ asserts emphatically the geaeral feudal 
principle that in the case of a dispute between the lord and 
Ids vassal about the hef, the case cannot be decided by the 
lord. It then prescribes a method of determination different 
from that of the other law-books. Instead of the reference of 
such disputes to the Court, it provides that the lord and his 
vassal are to choose one or two of the other vassals to whom 
the case shall be referred, and the parties will then be bound 
to accept this decision. And then it is added that this holds 
of disputes between the king and his vassals just as much as 
it does in the case of other lords. ^ 

In the proceedings of the Court or Cortes of Benavente 
of the year 1202, there is the record of a judgment given 
under these conditions upon a question at issue between the 
king and certain knights.^ 

In the proceedings of the Cortes of Leon of 1188, we have 
an example of the more normal mediaeval method for the 
decision of cases between the king and his subjects. Alfonso IX. 
swears that he would never take measures against the persons 
or property of any one, of whom evil had been reported to 
him, until he had summoned them to his Co\irt, to do right 


* ‘ Sieto Fortidas,’ Jv. 26, 1 1 • " Con- 
tienda acaesriendo entre cl aeAor ot ol 
xaeallo aobro cl feudo, deciondo el 
bciior que habie focho cl vasallo poi 
que lo dobio pordor, et cl otro dixiese 
que non era asi et quel quenc eoiupln 
de derecho, entonce tal ployto como 
este 6 otro aemejante ddl non debe 
seer librado por ol eefior, ante si el 
seAor liobiese otros va.tiallo8 que 
tongan feudo dil, deben el sefloi ot el 
X asallo tomar uno o dos dellos eii 
que se accordoren omos & dos que lo 
oyon et lo libren : et desque asi los 
esoogieren et les dieren poder de lo 
librar, debe oada uno deUos haber por 
firme et estar por lo que ellos judgaren. 
. . . Bt lo que dixiemos en este titulo 
de los vasallos, entidndese tambien 
de los vasallos que tienen feudo de 
las otros seAores como de los que 1(» 
tienen de los reyes.” 


* ' ColU'Oion de Cortes de los roinos 
do Leon y*ao Cii‘-tjella,’ 8: “ Iileirco 
ego Ad( tonsuB Dei gratia rex Legionis 
et Gaik tie, una cum iixore mea . . . 
per hoc senptum notum fj.eio, vobis 
iinix'ersis prusoutibub ot futuns, quod 
mo existente apud Boneventum et 
preseiitibus opiscopis et vassallis mcis, 
ot multiB de qualibot villa regni mei, 
in plena runa, tunc audita ratione, 
tain partis mee, quam militum et 
nlionira, datum est judicium inter me 
tt ipsoH ab eleetiH judicibus, sic etiam 
lam fuerat judicatum inter anteoessores 
meos et suos , quod hereditas quom 
mill tea tenent de episcopatu vel aba- 
denguiB vel alus ordimbus in vita sua 
per capitulum, dum ilia tenuennt 
debot habere ilium forum et consuetu- 
dinem quam habent aim hereditatea 
propne ipsorum militum.” 
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according to the judgment of the Court. Another clause of 
the proceedings of the same Cortes affirms the principle that 
not even the king himself is to use any form of violence against 
a man or his property except by process of law^.^ 

This is expressed in still broader terms in the proceedings 
of the Cortez of Valladolid in 1299. No one is to be killed or 
deprived of his property till his case has been heard and 
decided by “ fuero ” and law, those who have been imprisoned 
are to be properly judged, and the Alcaldes and other officers 
are strictly forbidden to act against this rule.® These phrases 
are almost curiously like those of the famous clause of Magna 
Carta. 

We can find illustrations of the same principles and methods 
in the records of the other Spanish States. There are several 
examples of the judgments given by the “ Curia ” in cases 
between Raymond, Count of Barcelona, and his vassals,® and 


^ Id., 7, 2: “Jura Vi otiam quod 
nunquam propter muzulaiu iniiu dictaiii 
do aliquo, vel malum quod dicatur de 
illo, facerem malum vel damnum vel 
in persona vel in rebus suis, donee 
voeem euin per litteraa meas, ut voniat 
ad curiam moam faeero directum, 
secundum quod curia men mondaverit ; 
et si probiiturn non fur-rit, illc qui 
mezclam fecit, patiatur pciiam supra- 
dictam et solvat insuper expensas, 
quas fecit mezclotus in oundo et ro- 
dcundo. . . . 

4. Statui insuper quod ego, ncc 
alius de regno meo dostruat domum, 
vel invadat, vel incidat vincas vcl 
arbores alterius ; sod qui rancuram 
de aliquo habuerit, conqueriitur mihi 
vel domino terra! aut justitiia qui ex 
parte mea vel episcopi vcl domini 
terra* constituti fuerint.” 

® Id., 26, 1 : “ Premieramionto teno- 
mos por bien quo se faga justiria 
egualmientre e en todos, e quo m'nguno 
non sea muerto nin dcspecliado sin 
Ber oydo e librado por fuero e por 
derecho, e los que flueren presos que 
fata que scan librados como dicho es. 


quolos sus hienes non los sean tornados 
nin cuganados, mas quo soon puertos 
en rrecabado ; e quo los Ougamos luogo 
librar, on manera qco non duren mucho 
on las prisioncs, e quolos den dolo sugo 
lo quo ovieren mester para su proue- 
miento mientro que ostudicren onia 
prisioti. Et defenderoos que alcalldcs 
nm merinos nin otro ninguno non sean 
osados lie yr contra esto, o si alguiio 
o algunos quisieren pasar contra olio, 
mandamos a los consoios que gelo non 
consiontan.” 

Cf. id., 26, 3. Otrosi me pidjeren 
mcrect que mandase facer la justizia en 
aquclos que la mere^en eoniunialmciito 
con fuero e con derecho : e los omes 
que non scan piusos nin muertos, nin 
tornado lo quo an sin seer oidos por 
dorocho e por fuero do aquol lugar do 
aeaczicre, e que sea guardado iiieior 
que se giiardo lasta aqui. A esto uos 
digo, quelo tengo, por bien e quelo 
fun* asi daquo adclanto.” 

^ * Cullecion de documentos ineditos 
del arehivio general de la corona de 
Airagon,’ vol. iv. 14.5, 146, 147. 
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we have an account of the settlement of a dispute between 
James, King of Aragon, and his seneschal in 1263 ; the king 
and his seneschal submitted their case to the decision of four 
arbitrators, and promised to accept their judgment.^ 

When we take account of these obvious parallels between 
the general principles and methods of the political organisa- 
tion of the Spanish States with those of Northern Europe, 
we find ourselves in a position to recognise the nature of that 
judicial ofGicer, the “ Justicia ” of Aragon. At first sight his 
position may seem to us strange; that there should be an 
official whose jurisdiction extended even over questions at 
issue between the king and his nobles may seem paradoxical 
and anomalous. An interesting attempt has indeed been 
made to suggest that the office was in its nature of Moorish 
or Saracen origin, and it is very possible that some influence 
of this kind may be traced in its development in Aragon.^ 
We would, however, urge that the difficulty in understanding 
the character of the fimctions of the Justicia really rests upon 
the failure to observe such an important parallel to the office 
as the position of the Count Palatine in Germany, and the 
general principle that the feudal Court was normally supreme 
in all questions between the king and his vassals. 

We have, then, endeavoured in this chapter to set out briefly 
and with special reference to the thirteenth ceiiliuy the 
principle that the authority of the medifcvul ruler was a 
strictly limited authority, that the conception of an absolute 
or arbitrary monarchy was wholly alien to the mode of think- 
ing of that age, and that the legal or constitutional forms of 
mediaeval poUtioal societies embodied this constitutional con- 


■* 1«1., vo!. VI, pp. 169-1S4 : “ Nove- 
rint univenJ quod cum rontentio 
fuiMot, inter iltustrom dominum Jaoo 
bum, Dei jn'atia Regom AragoneiiBem, 
etc., et nobilem Petrum de Monti- 
) hateno, senescahum ojusdem domini 
regia. . . . £t auper hoc dirtus doimiius 
rex ct dictuB Petius de Montichateno 
mireront predictam causom in posae 
doinioi aximii Petri de Areooso, et 


Tliomasci de Sancto Clemente, et 
Guliolis] de Srala, et Amaldi de 
Bohi luo, quod quidquid ipsi axbitn 
cognoBoeront quod dommus rox do- 
beret farere in predicto facto major- 
domic, quod dirtus doimnus rex ot 
dictum Petrus de Monte Cateno etaront 
in cognitione eorumdem axbitrorum." 

* Cf. Julian Ribera, ‘ Ongenes del 
Justicia do Aragon ’ Saragossa, 1897). 
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ception—that is, that this was not merely a theory or ideal of 
government, but that the mediaeval law provided in various 
ways for its enforcement. The imperfection or inadequacy of 
the machinery must not blind ns to the recognition of the 
principle or of its practical importance.^ 


^ We shouldlike to drftwthe attention 
of atudents of medieval political prin- 
oiplea to a very interesting and sugges* 
tive stud; by M. Franfois L. Gonshof 
(in tha^'.Melajigoa d’Eiatpire offerta a 
Henri ^iienne') which has only just 
eome into our hands, by the courtesy 
of the author. M. Qanshof has ool> 
lected a large amount of evidence 
which goes to show that the subordina* 


tion of the Superior and even of the 
King to the judgment of the Court 
can be traced back at least to Carolin* 
gian times, and is thus much older 
than the developed feudal system. 
M. Ganshof’s contention ia one of 
great interest and importance, and 
we venture to hope that he will 
continue his most valuable study of 
the question, 
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CHAPTER VIII. 

METHODS AND EXPERIMENTS IN THE CONTROL 
OF THE RUXER. 

We have endeavoured in the previous chapters to make it 
clear not only that the authority of the ruler, in media? val 
theory was a strictly limited authority, but that there was an 
appropriate legal machinery to enforce these limitations. 

We must, however, in order to appreciate the significance 
of these principles, go somewhat further, and observe that 
not only the theorists but the Jurists recognised the pro- 
priety of what to the modem mind miglit seem extra -con- 
stitutional methods, by which in the last resort the ruler, 
if he were to refuse to submit to legal authority, might pro- 
perly be coerced and even deposed. W* must bear in mind 
that many actions which to us may seem extra-constitutional, 
would have been considered in the Middle Ages proper and 
legitimate methods, which were well within the principles 
of the political order. 

We must consider, first, the meaning of the principle that 
in certain circumstances the subject had the right to renounce 
bis allegiance and even to resist the prince by force. We 
must be careful lest we should nusunderstand this, and look 
at it from the standpoint of modem conditions and ideas ; 
to us, no doubt, the refusal to obey the aulhority of the State 
appears as, normally, little better than anarchism ; to the 
medisBval mind it had not necessarily any such character. 

The refusal to obey, the withdrawal of allegiance, might 
be to them nothing more than the legal maintenance of a 
legal right against an arbitrary .and illegal action or demand. 
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The prince, no doubt, had his legal rights, but so also had the 
subjects ; to them the prince was not normally a sovereign 
power behind and beyond the law, for he could only act 
within the law. 

This is the meaning of what might at first sight seem the 
extravagant and eccentric constitutional methods which are 
set out in the ' Assizes of Jerusalem,’ both by Jean d’lbelin 
and Philip of liT^ovara. They both maintain that, if the king 
were to refuse to allow any one of his vassals to bring a claim 
against him in the feudal Court, or were to refuse to carry 
out the decision of the Court, or if he were to seize and im- 
prison his vassal without the judgment of the Court, then 
the vassals were to declare to the lord that they were bound 
by their obligations to each other and by their duty to main- 
tain the lionour of the Court, and that therefore they would 
renounce all service to him until he had submitted the matter 
in dispute to the judgment of the Court, and had carried out 
its decisions.^ 

This is the constitutional meaning of the agreement which 
Matthew Paris represents the English barons as making at 
St Edmund’s in 1214. The barons had received from Arch- 
bishop Stephen Langton a charter of Henry I., and they 
agreed that if King; John refused to grant them the laws 
and liberties contained in this charter, they would withdraw 
their allegiance, and would make war upon him until he 
should confirm, by a charter under his own seal, what they 
demanded.^ The barons were acting within the general 
principles of the feudal law in threatening to withdraw their 
allegiance, but it may be doubted whether they were not 
going beyond, at least, the letter of it, in threatening to 


1 Philip of Novara, 61, 62 ; Jean 
d’lbelin, 201, 244. Cf. vol. hi. pp. 
66-69. 

' Matthew Paris, ' Chonica Majora,’ 
vol. ii. p. 683 : “ Nam cum diu simul 
et secretius tractare ccepissent, pro- 
duota est in medium carta quesdam 
regia Henrici primi, quam idem 
barones a Stephano Cantuarensi Archie- 
piscopo, ut predictum eat, in urbe 
VOL. V. 


Loudoniarum acceperant. . . . Itaqua 
convcnerunt ad eoclesiam Sancti Ead- 
mundi, et incipientibua majoribua 
juraverunt auper majua altare, quod 
si rex leges et libertates jam dictaa 
concedere diffugeret, ipsi ei werram 
tarn diu moverent et ab ejus fidelitate 
se Bubtraherent, donee eia per cartam 
sigiUo suo munitam confirmaret omnia 
quee petebant." 

H 
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make war upon the king. Jean d’lbelin, in the ‘ Assizes of 
Jerusalem,’ while, as we have said, clearly maintaining that, 
if the king would not accept the decision of the Court, the 
vassals were to withdraw their allegiance, is also clear in 
saying that they could not bear arms or use force against 
him personally.^ The right of a vassal, to whom the king 
refuses to do justice in the Court, to make war upon the 
king, and to require his own vassals to follow him, was, 
however, recognised by that compilation of the later part 
of the thirteenth century which we know as the ‘ Etab- 
lissements de St Louis.’ ‘ 

We may compare the somewhat intricate provisions of the 
‘ Siete Partidas.’ If the king refuses any of his “ Bicos 
Hombres ” the judgment of the Court, he must give him 
thirty days within which he may leave the kingdom accom- 
panied by his sub-vassals, and he can then make war upon 
the king until he has succeeded in getting possession of the 
equivalent of that which the king took from him.® 

In other Spanish documents of the thirteenth century we 
find the admission or assertion of a more general right of 
resistance to any attemi)t to violate the “fueros” and usages. 
In a privilege granted in 1282 by Saneho, who was in revolt 
against his father, Alfonso, to the “Con^ejo de Briones,” we 
find him approving resistance not only to the king, but to 
himself, and all others who should refuse to respect the 
” fueros ” iind customs.® 

There is, however, a greater constitutional significance in 
the formation and purpose of the “ hermandades ” or leagues 


* Jean d’lbelin, 201 ; “ Siro, voz 
efttea notre aeignor, ne centre vostro 
cora noz no porteremea armea, ni ne 
feriona choac a force. £t puisque voz 
noz defend(^s a force a dciivror nostro 
per qui eat pria e enipriaonn^a aans 
eagart ne aana conoisonce de court, 
noz voz gajona toz enaemble et chacun 
par aei dou aorviae que noz voz 
devona tant que voz aifia noatre per 
tel doliNTcr ou fnit dchvrer, ou dite 
reiaon por quoi voz ne le dev^ 


faire, e tel que court I’esgarde ou 
coiioise.” 

Cf. vnl. ill. p. 68. 

* Cf. vol. in. p. 63. 

* ‘ Siete PnrtidaB,' iv. 26, 10-13. 

* ‘ Documentos do la Epoca de Don 
Alfonso e el Sabio * (in ‘ Memorial ' 
hiatonco Espiuiol,’ Royal Academy of 
Hiatory of Madrid, vol. ii. 100) : 

Mandovos que voa emparedes 6 voa 
defondndee tambion del Rey como 
do mi.” 
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between various cities and others. We have an excellent 
illustration of the nature and purpose of these leagues in the 
documents concerning the formation in 1282 of a “her- 
mandad ” between the towns of Cordova, Jahen, Baeza, 
Ubeda, Andujar, Arjona, and Sant Esteban, together with 
Gonzalo Ibanez, Sancho Sanchez, and Sancho Perez. They 
unite and form a “ hermandad ” among themselves to pro- 
tect their “ fueros ” privileges and franchises, and they agree 
that if any lord either in the present or the future should 
attack them, they were bound to come to each other’s 
assistance.^ 

We have said enough, we think, to make it clear that the 
feudal law of the Middle Ages not only recognised that the 
ruler or prince was subject to the law, and that there was a 
proper Court to decide what was law, and to judge in cases 
of dispute between the prince and his vassals, but also that 
it recognised clearly that there was a legal method of enforcing 
the authority and judgment of the Court — that is, by the 
withdrawal of allegiance, and also that, at least in some cases, 
direct resistance to the arbitrary and illegal action of the 
ruler was itself legal. 


^ Id., vol. ii. 205 : “ Sopan quantoa 
eata carta vieren, como nSs los con* 
cejos de Cordova, de Jalien, de Baaza 
da Ubeda, do Andujar, de Arjona, 6 
do Sant Eatobon, 6 yo Gonzalo Ibabez 
de Angiiilar, 6 yo Sancho Sanchez fijo 
de D. Sancho Martinez do lodar, e 
yo Sancho Perez de lodor, todoa a ser- 
vieio de Dios, 6 del muy noblo Sohor 
Infanto D. Sancho, fijo inajo horodero 
del mui noble 6 alto rey D. Alfonao, 
otorgamoa nos por vassollos del Infanto 
D. Sancho, ot metemos nos so su 
seiiorio con las villas 6 con loa castiollos 
6 con quanto cpio avemos 6 avremos ; 
6 a pro, 6 a hnnra de nos, todoa face* 
mos tal pleito u tal postura quo 
soainos unos, 6 facoinos hermandad 
entro noa quo guardemoa nueatros 
fueroa 4 nueatros pnvilegioa, e nuestras 
franquezoa, 6 todas In® libcrtade"' 4 los 
buonoB usoB, 4 las buenoa costumbres 


quo aviomos en el tiompo did re D. 
Fernando, que nos ol dio, quea en 
Faradiso ; 6 que nos dio 4 noa otorgo 
el 10 Dun Alfonso, 6 nos otorgo nucstro 
Sohor el Infante Don Sancho ; e ai 
alguno aenor de los quo son, 6 do loa 
que aeran, e otrob qualesquior vinieren 
contra eato por raengucr u quebrantor 
nueatros fueros, 6 nueatros priMlegioa, 
e nuestms franqiicaas, 4 nuobtras liver* 
tades, 4 loa buouos uaoa, 4 laa buonas 
costumbrea on todoa 6 on elloa que 
noa paremos todoa amanparallo, 4 4 
deicndollo, 4 con qualquier de nos que 
desto falleciosson faciondolo haver los 
unos a laa otros, quo loa que lo aufieren 
4 non quisieren venir uiudalloa & 
aquelloH, 4 que ficieren el tuerto deatoa 
cosaa BobredichoB que aean traidorea 
como quicn mata sohor, 6 traie t n>,tiello ; 
4 que aeru mostradu cada aiiu en la 
junta.” 
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The refusal of obedience was then the first aspect of what 
we may call the legitimate method of enforcing the limita- 
tion of the authority of the ruler. It is necessary to distinguish 
this, from the principle that in the last resort the prince 
who refused to obey the law might be deposed. To the 
modem mind the renunciation of obedience or the with- 
drawal of allegiance may seem indistinguishable from de- 
position, but it was not so in the Middle Ages. 

Having then observed this, we must turn to the question 
of the deposition of the ruler. We are not here concerned 
with the mere fact of deposition, or with the justice or ex- 
pediency of particular cases of deposition, but with the question 
how far this was thought of as being in principle legal and 
constitutional. We must, begin by dismissing from oiu* minds 
such a conception as that of the modem constitutional doctrine 
of England, that the king can do no wrong. Those who 
have any acquaintance with the EngUah history do not need 
to be reminded that this doctrine, which might seem to re- 
present a theory of absolutism, actually represents the method 
by which the arbitrary power of the monarch has been 
destroyed. In the Middle Ages this doctrine, however, had 
no place ; the king, like any other i)er8on in tlxe community, 
was responsible for his own actions. 

We have in a ijrevious volume dealt with the deposition 
of the Emperor Henry IV. and the theory of that deposition 
as expressed by various persons, and especially by Manegold 
of Lauteubach ; we have also discussed the theory of John of 
Salisbury that the unjust and tyrannical ruler has lost all 
right to authority, and may properly be attacked and even 
slain.^ We are now concerned with the question how far 
this principle continued to be held in the thirteenth century. 

We may begin by observing some words of a writer who 
held what we have seen to be an unusual and even abnormal 
view of the nature of the regal authority — that is, Egidius 
Colonna. As we have seen, he maintained that the best form 
of political authority was that of a monarchy which was 
itself the source of law, and was above law.* It was the same 

• Cf. vol. ui. part a. chaps 0 and 8. * Cf p. 7 1 
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Egidius Colonna, however, who, as we have seen, in his tract 
on the resignation of the Papal throne by Celestine V., main- 
tained that as the authority of the ruler must be established 
by the consent of men, so also by the same consent he might 
resign or even be deposed.^ With this we should compare 
the very careful discussion by St Thomas Aquinas of the 
circumstances under which and the methods by which the 
tyrannical ruler should be deposed, with which we have 
already dealt.* 

We may now turn to the legal works and the records of 
constitutional proceedings, and we may begin by observing 
some words of the ‘ Sachsen spiegel.’ No man may 

proceed against the king’s life xmtil he has been by proper 
sentence deprived of his kingdom.® This is repeated in 
the compilation which we know as the ‘ Schwabenspiegel,’ 
but it adds that no one can declare judgment on the 
king’s life or honour, except the princes.* It is clear 
that both these works assume in principle that there 
is a legal process by which the king can be deposed. At 
first sight we might very well suppose that these were little 
more than the phrases of a theoretical system of law, but 
it is noticeable that even the great Frederick II. used, if only 
incidentally and un(\er circumstances which might well make 
such a statement diplomatically convenient, words which 
have the same implication. In the Encyclical letter which 
he addressed to St Louis of France and to the “ Magnates 
Anglia?,” as well as to the princes of the empire, he protested 


^ Egidius Colonna, ‘ Do Konuntia* 
tiono i’apii!,’ xvi. 1 : '* Sod quamvis 
Bio requirit natura negotii, quod scientes 
melius pericula preevidere, aliis preeQ- 
ciantur, ut sub eorum gubemacula 
multitude servetur, oportet tamen 
quod hoc compleatur per consensum 
hominum. Et sicut per assensum 
hominum perficitur et oompletur, ut 
quis aliis prasSciatur, sic per consensum 
hominum contrario modo factum fieri 
potest, quod prcefectus cedat, vel quod 
etiam deponatur.” 


» Cf. p. 96 

® ‘ Sarhsenspiegel,' iii. 64, 4 ; “ Also 
ne mac-h deme Kbnigo neman nn sin 
lif spreken, imo ne si dat rike vore 
mit ordclen verdolt." 

* ‘Schwabenspiegel,’ 104: “Den KU- 
iiigo mac nieman an den lip gos* 
prechon, im werde daz riche 6 verteilet 
mit der Fiirsten urtoilo. Uber des 
Kuniges lip und fiber sin ere mac 
nieman urtoil sprechen wan die FUr* 
Bten.’’ 
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against his deposition by Pope Innocent lY. as being the 
action of a “ judex incompetens,” and urged that the sentence 
and the whole proceedings were null and void, for none of 
the princes of Germany “ a quibus assumptio status et de- 
pressio nostra dependit,” had confirmed them by their presence 
and counsel.^ 

In the proceedings related to the deposition of Adolf of 
Germany in 1298, we find that the princes concerned assumed 
that they were acting by due process of law, and it is worth 
while to observe the procedure in a h'ttle detail. The Arch- 
bishop of Mamtz called a Council to consider the troubled 
condition of Germany, and to this he summoned both the 
princes who had the right of election, and Adolf himself. 
The important princes present were the Archbishop himself, 
who was said to be acting also for the King of Bohemia : 
the Duke of Saxony, holding also the proxy of the Count 
Palatine ; and the Margrave of Brandenburg. They enum- 
erated various charges against him, the violation of Churches 
and ecclesiastics, the toleration of violence against women, 
the interference with ecclesiastical hberties, especially by 
demanding gifts before he would grant the “ Begalia ” to 
the bishops, and various acts of aggression upon the rights of 
the German princes, counts, barons, &C; They found Adolf 
guilty of these crimes, and declared th.jt he had proved him- 
self to be incompetent and useless tor so great an authonty, 
and therefore, after careful deliber.ilion and by the common 
council and will of all the electoral princes, the bishops, dukes, 
counts, barons, and wise men present, the electoral princes 
declared Adolf deposed, and also absolved all men from 
their oath of allegiance to him.® 


^ M. G. H., ‘ Const,’ vol. u. 0 
“ Advortat igiliiiT prudontia tua, si 
prediota sentontia nulla ipso jure, 
nullus ipso jure processus, . , . dobcat 
obsorvan, quain nulli nostrorum Gor- 
manie print ipum a quibus assumptio 
status ut dcpressio nostra dependet, 
presentia vcl consiho firmaverunt.” 

' M. G. H., ‘ Constitutiones,' vol. lu. 
9SU. 7 ■ * Igitur super piemissis cum 


principibus electonbus episcopis, pre- 
latiB, ducibus, comitibus, baronibus et 
sapientibuB, omnibus ibidem presen* 
tibui, deliberaliono prehabita diligenti, 
de communi oonsilio et voluntate 
omnium de consensu unammo lUorum, 
quorum intererat, predictum donunum 
Adolphum qui se regno reddidit tarn 
indignum, quique propter suas iniqui 
tate^ et causas presenptas a Deo ne 
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In the promulgation of the deposition of Adolf, and the 
election of Albert Duke of Austria, issued by the Duke of 
Saxony, stress is especially laid upon the responsibility of 
the electoral princes for the peace and wellbeing of the 
empire, and upon the incompetence of Adolf. And the 
Duke of Saxony proclaims that they had therefore, after 
careful deliberation, and following the due process of law, 
deprived him of the kingdom.^ 

We are not here concerned to discuss the real political 
causes of this action, or the question how far the action of 
the princes was reasonable and in the circumstances justifiable ; 
we are concerned only with the fact that they represent 
themselves as exercising their constitutional power in accor- 
dance with constitutional law. We would suggest that this 
affords an illustration of the suggestion of St Thomas Aquinas, 
that there should be some method and form of public action 
by which the prince who proved incompetent or tyrannical 
should be deposed.® 

It is in truth clear that the authority of the medireval 
prince was not only limited by the law, but that son)e at least 
of the political systems of the Middle Ages provided a con- 
stitutional form by^which this limitation might be enforced 
even by deposition. The right of withdrawal of allegiance 

Tegast amplius est eiectuB, privatum 
TPf^no, cui hactenus prsfuit, a domino 
OBtpndimuB, deniuiciamus privatum, et 
nihilominua concord! sententia pre- 
dictorum principum electorum die. 
tante, sentonciando privamua ; omnes 
qui ei juremento Cdelitatis tenentur 
astricti, a juramento hujusmodi per- 
petuo absolventea, finniter inhibondo 
ne quisquam do cetero aibi tanquara 
regi paroat vel intendat.” 

* Id. id., vol. iii. 690 : “ Unde cum 
in hiia quaa ad conservacionom aanctae- 
pacis et honorabilem sacri atstum 
Imperii expedire videntur, noa nna 
cum ceteris principibua electoribua 
eaae deceat circumspectoa, considerato 
et cognito. quod regnante predicto 


domino Adolfo quica temporum per- 
turbata non poaait aliquatenua refor- 
mari, aed mala multiplicarentnr in 
terria, intollorabilibua et dampnoais 
hujusmodi compulai defpctibus, ad 
quorum emendatioiiem prcdictum regem 
competentem non vidimus, animadver- 
tendum juste duximus in eundem, 
deliberacione matura et diligent! sollioi- 
tudine perhabita, juris etiam ordine 
ut decoit observato, regno Romano, 
cui minus utilitor prefuit cuiusque per 
demerita reddidit se indignum, pn. 
vantes ipaum et privatum denun- 
ciantes dictante sententia concord! 
predictorum principum electorum." 

* Of. p. 96. 
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and the right of deposition were, however, cumbrous and 
inconvenient methods for the restraint of the prince. 

We must therefore now consider very briefly the signi- 
ficance of some very important thirteenth-century experiments 
in the establishment of easier and more effective methods 
of control. We do not pretend here to discuss the histoiy 
of these experiments in detail ; that has already been done 
for England with characteristic restraint and caution in the 
great work of Bishop Stubbs, and recently there has appeiired 
an admirably detailed study of some aspects of these ex- 
I)eriments.^ Wo are concerned with the political ideas which 
lay behind these experiments ; for they were important not 
only in themselves but for that which they anticipated. 

It is in England that we find the most important examples 
of these experiments, but there are also some important 
pcorallels in Spain. 

This is the larger historical significance of the sixty-first 
clause of Magna Carta, the clause in which the king sanctioned 
the appointment by the barons of a Committee from their 
number, which was to have authority not only to demand 
of the king and the justiciary the execution of the provisions 
of the charter, but to compel this with the assistance of the 
whole community (conimuna totius terrse), if necessary by 
force.* No doubt the situation was ekceptional, the good 


^ Cf. Stubb’s * Const, fliet.,' chop. 
14, and Mr Jacob in ‘ Oxford Studice 
in Social and Legal Hiotory,’ cd. 
Vinogradoff. 

* Magna Carta, 61 ; “ Cum autem 
pro Deo et ad emendacioncm rogni 
noetri, et ad melius sopiondom dis- 
cordiam inter nos et barones nuntros 
ortam, heo omnia preodicta conces- 
serimuB, volentes ea intogra et firraa 
stabilitate in perpetuum gaudere, faci- 
muB et concedimus ois securitatem 
Bubsoriptam : videlicet, quod barones 
eligant vtginti quinque barones de 
legno quos voluerint, qui debeant pro 
totis viribus suis observoie, tonere et 
faoere observari, pacem et libortates 
quas eis concessimus, et hoc piesenti 


cartn nostra conOrmaviinuB, ita scilicet 
quod SI nos, vel justitiarius noster, 
vel ballivi nostri, vel abquia de ministris 
noatris, in aliquo erga aUquem deli- 
quenmus, vel aliquoni articulorum 
pnriB aut Bocuritatis transgreasi fueri- 
mus. et delictum ostensum fuerit 
quatuor baronibus do predictis viginti 
quinque baronibus, illi quatuor baroneB 
Bccedant ad hob vel ad juBticiarium 
nostrum, bi fuerimus extra regnum, 
preponentes nobis excesBum : patent 
ut excessum iUum sine dilaciono facia- 
mus emendan. £t si nos excessum 
non emendavenmus, vel si fuerimus 
extra legnum, justiciarius noster non 
emendavent infra tempus quadraginta 
dierum computaudum a tempore quo 



CHAr. VIII.] 


THE CONTROL OF THE RULER. 


121 


taith of John was more than doubtful, and it would be un- 
reasonable to suppose that the barons thought that they 
were creating a permanent constitutional system. And yet 
it is in these provisions that we have the germ of the public 
control of what we should in modem times call the administra- 
tive action of the Crown. 

If this arrangement stood alone, it would no doubt have 
little significance, but when we observe that the methods 
which were here proposed were carried much further in the 
demands of the barons of 1244 and 1258, this clause of 
Magna Carta receives a new importance. 

We only know the demands of the barons in 1244 through 
Matthew Paris, and we must therefore treat the subject with 
caution, but it would appear from his narrative that the 
barons complained that the provisions of the great Charter 
were not being carried out, and they therefore demanded 
the appointment of a justiciar and chancellor.^ Matthew 
Paris also gives an account of a scheme of reform which 
seems to belong to the same time imder which a new charter 
was to be drawn up, and its execution entrusted to four 
coim'sellors chosen by tlie common consent.* 


monstratum fuent nobis vel justiciano 
nostro SI extra regnum fu^mus, pre- 
dict! quatuor barones referant causam 
illam smI residues de ilhs viginti quinque 
baronibus, et illi viginta quinque 
barones oum communa totius teirie 
distringent et gravabunt nos modis 
omnibus quibus poterunt, scibcet per 
captionem castrorum, terrarum, pos- 
bessionum, et aliis modis quibus pote- 
runt, donee fuent emendatum secun- 
dum arbitnum eorum, salva persona 
nobtra et reginaa nostree et libororum 
nostrorum ; et cum fuent emendatum 
lutendent nobis sicut pnus fecerunt.” 

^ Matthew Panb, ‘ Chromca Majora,’ 
vol. IV. p. 362 : “ Et quia carta liber- 
tatum quas dommus rex olim conces- 
serat et pro cujus observatione arcbie- 
piscopus Cantuarensis ^dmundus ]ura- 
verat, fide jusserat, et certissime pro 
rege promiserat, nondum exstitit obser- 


\ ata, et auxilia queo toties ooncessa 
fuerant dommo regi ad nullum pro- 
fectum regiB vel regni devenerant , et 
per defectum cancellani brevia contra 
justitiam plurios fuerant concessa, peti- 
tum fmt ut secundum quod elegerant, 
justitiaiius et canrollanus fierent, per 
quoB status regm sobdaretur, ut sole- 
bat." 

' Id. id., p. 360 . “ De communi 

assensu quatuor ebgantui potentos et 
nobiles de discretion bus totius regm, 
qm Bint de consilio domini regie, et 
lurati quod negotia domim regis et 
regm fidohter tractabunt, et sme 
acceptiono personarum ommbus lusti- 
tiam exhibebunt. Hi sequentur domi- 
rum rogem, et si non omnes, semper 
duo eorum ad minus preesentes sint, 
ut andiant quenmomas eingulorum, 
et patientibuB iniunam celeriter possint 
subvenire. . , , Et erunt bbertatum 
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It is in the Provisions of Oxford of 1268 that we find these 
tentative schemes assuming a definite and precise form. 
Much in the details of these are difficult to make out, and we 
should refer to Bishop Stubbs for a complete account, ‘ but 
the general principles are clear. 

A council of twenty-four was to be appointed, half by 
the king, half by the barons ; the king’s representatives 
were to select two of the barons' representatives, and the 
barons’ representatives two of the king’s, and these four 
were to elect fifteen who were to be confirmed by the whole 
twenty-four, and to form the perpetual council of the king. 
They were to have authority to advise the king on all matters 
concerning the government of the kingdom, and to amend 
and put in order all things which required this ; and they 
were to have authority over the “ haute justice ” (the Justiciar) 
and over all other people.® It was also of great significance 
that the justiciar, the treasurer, and the chancellor were to 
be appointed only for a year at a tiitie, and were to give 
account at the end of the year ® ; and that the justiciar was 
to swear that he would act according to the provisions to be 
made by the twenty-four and the, council of the king, and 


conHervatorPB. £t sicut do onmium 
asBenmi eliguntur, sic siiio communi 
Bssensu non ]ioterit nliqins eorum 
ameveri.” 

We owe both these refc'renoos to 
Stubb’s ‘ Const. Hist.,' chap. 14. 

^ Stuhb's ‘ Const. Hist.,’ chap. 14. 

• Provisions of Oxford, ‘ AnuiUus do 
Burton ’ (Bolls Series), p. 462 ; “ iiea 
Parl6menz quanz sornint ten us per an 
et comeut. 

Quinzo serrunt nomez par ces 
quatre, <-eo ost a saver per le Cunt 
le Marechale, le Cunt de Warowik, 
Hugo le BiKot, ot John Mansel, ki 
sunt osluz par lea 24, pur nomer Ivs 
devent dit quinze, les queue serunt 
de conseil le rei. £ serrunt ounfermez 
par les event dit 24 ou par la greinore 
partie do ole. £ averunt poor del rei 
oonseiler en bone fei del governemont 
del reaume. et de toloa choaes ke al 


roi u nl roanme pertonont. £ pur 
amenilcr et udrescor lotos les chosos 
ke il verrunt ko facciit a adreacor e 
amnndor. K sur le haute justice, et 
Bur totes auti'OB gonz. E so il no 
poent tuz obtre, ceo Le la greinure 
partie fora serra it-riu ct establo.” 

* Id., p. 450, ' Do la haute justice ’ : 
" Donebef ke justice seit mis un u deus, 
e quel poer il avera, e ke il ne seit fors 
un an. Issi ko ol chef del an respoine 
devout le rei o sun cunseil de sun tens 
e devant lui ke serra apres lui.” 

“ Del trosorer o de le esebeker. 
Alltel, del tresorer. Mes ke il rende 
acunte al chef del an.” 

“ Del ohanceler. Autel, del chance- 
ler. Issi ke al chef del an respoine de 
sun tens. £ ke il ne enselo hors de 
curs par la sule volunte del rei ; mes 
le face par le cunseil ke serra entur 
le rei.” 
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that the chancellor was to swear that he would seal no writ 
except writs of course (brefs de curs) without the com- 
mandment of the king and his council who were to be present,^ 
or, as it is put in the passage cited before, he was to seal 
nothing outside of the ordinary course (hors de curs) by the 
sole will of the king, but only by the authority of the council, 
who were to be with the king. 

It is no doubt true that St Louis in 1264 annulled tlie 
Provisions of Oxford, when they were submitted to his 
arbitration by the king and the barons, but his award was 
not accepted, and after the defeat of Henry III. at Lewes, 
the system of the Provisions was re-established in the Parlia- 
ment of 1264, with some modilications. Three electors were 
to be chosen, and the king was to give them authority, in 
his place, to appoint a council of nine members of whom 
three at least were to be in rotation at the Court. By their 
counsel the king was to administer the affairs of the kingdom, 
and to appoint the justiciar, the chancellor, the treasurer, 
and the other officials both small and great.® 

We have an excellent commentary upon the principles 
which lay behind these proposals in the contemporary ‘ Song 
of Lewes.’ This was no doubt written by a partisan of the 
barons, but it is n^t the less signiffcant as illustrating the 


‘ Irl., p. 411 ; “ Cro jura lo haute jus- 
tice de Engleleno. II jure que ben e 
leaument a aun peer fra ceo ke apent 
a la justicerie de dreiture tcnir, a tute 
genz al prou le rei e del roaumo, solum 
lu purvoaunce fete ot a fere par les 
Vint ct quatre, et par le cunsoil le 
rey e les liauz humes de la tero, ki 
li jurruiit en costes choses a aider e 
a maintenir. 

Ceo jura le chanceler de Engleterro. 
Ke il no onselera nul bref fors bref 
de ours sanz le commandement le rei, 
e do sun cunscil ke sera present : no 
ensolora dun de grant garde, ne do 
grant . . . ne de eschaetes, sanz le 
assentement del grant cunseil u de 
la greinure portie. Ne ke il ne enselora 
ren ke seit encontre le ordinement ke 


e fet e serra a frro par les vint e quatre, 
u par la greinure partie." 

* Rymer, * Foedera,’ vol. i. p. 443 
(ed. 1816): “Ad reformat] onom regni 
Anglitc eligantur et nominentur tres 
discreti et fidoles do regno, qui haboant 
auctoritatem et putostatem a domino 
rego eligendi seu nominandi, vioe 
domini regie, consiliarios novem ; tres 
ad minus altcmatim son vicissim sem- 
per sint in curia preaentes. Et dominus 
rex per concilium eorundom novem, 
ordinot et disponat de custodia caa- 
trorum et omnibus aliis rogni negotiis. 
Proiflciat otiam dominus rex per con- 
silium predictorum novem, justitiarium 
canoellorium, tliesaurarium, et alios 
officiates majoros Pt minores in hiis quae 
spectant ad regimen curiae et regni." 
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smwOi of the canoeptioh it WBB Lot enojjgh to have 
good lawSf but that some maebinery should be created which 
would secure that the king should carry out these laws. The 
whole poem is deserving of careful study ; it is enough for us, 
here, to take note of its most important aspects.^ As the 
author sees it, the real question at issue was whether the king 
should be free to govern according to his own will, and with 
the advice of such counsellors as he might himself choose, 
or whether lie was to rule according to the law, and with 
the counsel of those who represented the community and 
were acquainted with its customs.® 


^ We arc glad to have the oppor- 
tunity of expressing our obligations 
to the valuable edition of the text 
and the commenta upon it by Mr C. L. 
Kingsford. 

® • Carmen de hello Levtonei * ; 

485. " £n radicom tangimns pertur- 
bacionie 

Regni, de quo ecribimus, et die- 
Boncionis, 

Farcium, quo proehum dictum 
commisoruiit 

Ad diversa studium euum con- 
vorterunt. 

Bex rum suia voluil ila liber 

0880 , 

£t SIC esse debuit, fiiitqne necesee 

Aiit case desinerot rex privatun 
jun', 

Krgih nisi fororet quidquid \ellot ; 
cure 

Non esse magnatibus regni, quoe 
preforret 

Buis comitatibus, vol quibus oon- 
feret 

Castrorum oustodium, vel quern 
exhibere 

Fopulo justitiam veUet ; et habero 

Kegni oancoUaiium thesaurarium- 
que 

Buum ad arbitrium voluit quom- 
cunque 

Et ronsiliarioa de quacunque 
gente, 

Et minietroe vorios ee pieoipiente ; 


Non infromittentibuB se de factis 
regin 

Anglite baronibuB, vim habonte 
legis 

Principis imporio ; et quod im> 
perarot 

Suomet nrbitrio singuloe Ugaret. 

538. Baronum pars igitur jam pro so 
loquatur, 

Et quo zelo ducitur rite proeo- 
quatur. 

Quo para in principio palam pro- 
tostalur ; 

Quod- honor! regio nihil machi- 
uatur. 

547. Kogis advorearii sunt hostes bcl- 
lantoB 

Et lonbiliarii regi adulantes 

Qui \orbin fallacibus principem 
seducant, 

587. Sive rox consonciens per seduo- 
tionem, 

Talem non percipiens circum- 
voncionem, 

Approbaret talia regni destnictiva ; 

Sou rex ox malicia faceret nociva, 

Pniponeuda legibus suam potes- 
tatem, 

Abutendo viribua propter fooul- 
totem ; 

Sive sic vel aliter regnum vasta- 
retur 
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The regalations of the Provisioiis of Oxford were annulled 
by the “ Dictum de Kenilworth ” after the defeat and death 
of Simon de Montfort at Evesham, but it is evident that they 
were not forgotten, for the “ Ordinances ” of 1311 repeat 
the provision that the great officers of the country were to 
be appointed by the king, with the counsel and consent of 
the baronage.^ 

There are some interesting parallels to these English ex> 
periments to be found in Spain. Prom the proceedings of 
the Cortes of Cuellar in 1297 it would appear that the repre- 


Aut regnum finaliter destitueretur, 

Tuno regni magnatibua cura debe- 
retur 

Ut oimctia erroribua torra purga* 
retur. 

• •••«• 

7SQ. Undo si rex aapiat minus quum 
deberet 

Quid regno convoniat rogondo } 
Num queret 

Suo sansu proprio quibus fuluiatur. 

Quibua diminucio aua auppleatur T 

Si Bolua elegerit, facile falletur, 

Utilia qui fuerit a quo neacietur. 

Igitur communitoa regni conau* 
latur, m 

£t quid univeraitaa aenciat, acia- 
tur, 

Cui legos proprie maximo sunt 
note ; 

Nec cuncti provinciae aic sunt 
idiote. 

Quin sciant plus ceteris regni aui 
mores, 

Quos relinquunt poateris hii qui 
aunt priores, 

Qui reguntur legibua magis ipeas 
sciunt. 

Quorum aunt in uaibus plus periti 
fiunt. 

• • • • a • 

777. Ex biis potest colligi, quod com- 
munitatem 

Xangit quales eligi ad utilitatem 

Regni recte debeant ; qui velint 
et sciant 


Et prodesse valeont, tales regia 
fiant 

Et oonciliarii et coadjutores ; 

■ a a a • • 

803. Igitur eligere ai rex per ae neaoit, 

Qui sibi consulere sciant, bine 
pateacit 

Quid tunc debot fieri ; nam com* 
munitatis 

Est ne fiant miseri duces dignitatis. 

Regie, sot optimi et electi viri. 

Atque probatissimi qui posaint 
inquiri. 

843. Quia nulli hominum dicemus lioere 

Quicquid vult set dominum quem- 
libet habere, 

Qui errantom corrigat, bene- 
facientem 

Adiuvat, et erigit quaudoquo 
cadentem. 

Premio preferimus universati- 
tem ; 

Legem quoquo dicimus regis 
dignitatem 

Begere, nam credimus esse legem 
lucem 

Bine qua concludimua deviore 
ducem. 

a a a ■ a • 

871, Dioitur vulgariter : ut rex vult, 
lex vadit ; 

Veritas vult aliter, nam lex stat, 
rex cadit.” 

^ ‘ Statutes of the Realm,’ vol. L 

p. 160. 
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eentation of the cities had, presumably at an earlier Cortes, 
appointed twelve “ good men ” to be with the king, who was 
a minor, and to counsel and serve him and the queen his 
mother, and his uncle, who was his guardian, and the king 
gives his consent to the arrangement.^ 

On the death of King Ferdinand IV. of Castile, his heir 
was again a child, and the Cortes of Palencia of 1313 not only 
elected his guardians, but also appointed a body of four 
prelates and sixteen knights and “ good men ” without whom 
nothing was to be dono.^ A similar arrangement was made 
by the Cortes of Burgos in 1315; they appointed twelve 
knights and “ good men,” six from the “ fijos dalgo ” and six 
knights and “ good men ” of the towns, to be continually with 
the king and his guardians, who should receive complaints 
when anything was done wrong in the country and see to it 
that the guardians put it right.® 


‘ ‘ Colecion de CortOH,’ xxiii. 1 : 
“ I'rimieruniento quo aquellos doco 
onios bonoR quo ino dioron Iob dolas 
villas del regno do Castiella para quo 
tinquen conioigo por los tercioe dol 
anno, para eonsojar o servir a nii o 
a la reyna tni luadro, o el infante don 
Enrique mio tio o mio tutor, que* cn 
foebo de la justicia u do todas Itis 
rentM o do todu lo al quo nte dan Ior 
della tierra, o oomo no ponga on ro- 
cabdo 0 so parta on lugar que son mio 
sorvicio o ampariiiniento de la tierra, 
e on todas Ian otras cosoh do fooho dels 
tion-a quo ovioreii de ordonar quo aean 
mio sorvicio o a pro e a giiardamionto 
dela tierra, que mo place quo noan 
comigo e que tomen cuenta dele 
paaado." 

^ Id., S7, 4 ; “ Otrosi ordinamos que 
porque nos ffuoNhomos poderosos e 
ssopiossemos o quossiessemos o podies- 
semoM paramos ossorvioio del roy 4 
A pro dclos rregnos, e porque nos 
oviessemos grand poder para obrar 
bien e nos pudiessemos ffazer danno 
dol rey nin dolos rrognos, que den 
quatro pcrlados e sseze caualleros o 


ommos bones que scean nuosiros con- 
sseicroB, o que sse non pueda ffazer 
Bsin ellos ninguna rosa ; e estos por- 
ladoB e BBOzo consseiros ssoan escogidos 
quales dovon sseer o non puestos a 
voluntad.” 

Cf. id. 36, 2 : “ Otrosoi que Reran 

y dii'z o r.sos oaualleroH e omnies 
buenoR dolas villas de nuestro sonor 
el rey on csta manera . . . (>.e., four 
fiom Castile, four from Estremadura, 
four from Leon, and four from Anda- 
lusia). 


Et estos voynto caualleros e ommes 
liuonoB quolus oscuoja yo con acuerdo 
dolos ommos buenos deles villas del 
roy. . . . Et estos que onden e sseon 
en guorda del rey, los dioz la meatat 
del anno et los otros diez la otra 
meatat,” 

’ Id., 38, 14: ” Otrossi ordenamo.t 
quo andon doze caualleros 6 omea 
buenos, los soys de Job llfijos dalgo e 
los seys caualleros e ommes buenos 
do las villas eon el rey 6 con los tutoics 
en csta manera. 
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It is no doubt true that these arrangements belong to 
troubled times during minorities^ and that their significance 
must not be exaggerated, but the parallel to the “Provisions 
of Oxford ” is remarkable. 

These constitutional experiments are of great interest. 
It may, no doubt, be argued that in England they represent 
nothing more than the attempt of the baronage to establish 
their own control over the king and the country. We are, 
however, here not concerned with the question of their 
immediate conditions and causes ; to us they are of the highest 
interest as representing some of the first attempts to demise 
a method by which the ruler might be compelled to carry 
out the law of the land, and be restrained within the limits 
of his authority by some method more normal and less 
revolutionary than the withdrawal of obedience oi deposition. 
It was a long time before the principle of the responsibility 
of the ministers of the king to the community was fully 
established, but it was in that direction that these experi- 
ments looked, and they are therefore of great importance as 
representing an intelligible development of the medieeval 
principle of the limitation of the authority of the ruler. 

Porquo quando algunos coBaei desaf- leros # oinmes buenos. lit elloa 
foradas ffizieren en la tKrra, que quelo mueetnin a log tutores, u los 
aqiiclIoH a quien Ian ffizieren quo afnienten quelo ilagan emendar 6 
lo enbien mostrar a estog caual- doailuzer.” 
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THE DEVELOPMENT OF THE REPRESENTATIVE SYSTEM. 

We hope that we have succeeded in making plain the main 
elements in the normal political principles and practice of the 
Middle Ages, and especially the principle that the law was the 
supreme authority in the political society, and that all other 
authorities were subordinate and subject to this ; and that, so 
far as men conceived of the law as having any other source 
than the custom of the community, it was the community 
as a whole, the king, the barons, and the people. We have 
endeavoured in previous volumes to show that these prin- 
ciples can be traced throughout the whole of mediaeval 
Iiistory, and in this volume we have, we think, said enougli to 
make it plain that they were as clearly ^leld in the thirteenth 
century as before. 

It is true that the revival of the sf udy of the Boman Law 
in the twelfth century had brought with it a new conception 
of the authority of the prince, and especially that of the prince 
as the source or fountain of law, and in a further volume 
we shall have to consider how far this may have contributed 
to the development of a new conception of monarchy. We 
have said enough, however, in this volume to make it plain 
that, as far as the thirteenth century is concerned, this con- 
ception was represented only in the purely academic discus- 
sions of some of the Bologna Civilians and in one or two qmte 
abnormal political writers like Egidius Golonna. The normal 
conception was quite clear, that the law was supreme, over 
the prince as over all other members of the community, and 
that while the prince had his place, an important place, in 
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the declaration and establishment of law, it was from the 
community as a whole that it proceeded. 

It is not our part in this work to trace the development of 
the machinery of government in the Middle Ages, nor, indeed, 
is this necessary, for it has been handled with great learning 
by the constitutional historians. Our treatment of the prin- 
ciples of government would, however, be whoUy inadequate if 
we were not, at this stage, to take account of their relation to 
that great system of the representation of the community which 
the Middle Ages created and handed down to the modem 
world. It is, indeed, a somewhat curious and even humorous 
thing to find, as we occasionally do, persons who claim to be 
attached to the traditional aspects of political institutions, criti- 
cising the representative system as though it were a modem 
thing, a product of some erode political idealism of the nine- 
teenth century, or discussing the merits and demerits of a 
representative system upon ma-ely abstract grounds. While all 
the time the troth is that the representative system was not 
only created when the civilisation of the Middle Ages was at 
its highest point, but that it was also the natural and logical 
outcome of its political conditions and ideas. 

We must, therefore, briefly examine the nature and extent 
of this development in the thirteenth century, and must 
especially observe that it did not belong to any one western 
country, but was rather the common product of the common 
elements of political civilisation. It is no doubt also true 
that the representative system was founded upon traditions 
and methods of social organisation which can be traced far 
back into the earlier Middle Ages. For the discussion of 
this question we must refer our readers to the constitutional 
historians ; we must confine ourselves in the main to the 
thirteenth century, and we can for that time consider it in 
relation to England, Spain, the Empire, and France. 

The immediate circumstances out of which it arose varied 
in the different parts of Europe, but we venture to think 
that it will not be incorrect if we say that behind the 
particular and local conditions we can see the recognition 

VOL. V. I 
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oi the need of a more efEective organisation of the national 
determination and resources than the feudal system could 
furnish. 

We have in a previous volume pointed out how the principle 
of the national, as distinguished from the merely feudal, 
relations of the people to the ruler expressed itself.^ We 
venture to suggest that the development of the representative 
system was not only parallel to this, but was the intelligible 
form in which the national as distinguished from the merely 
feudal principle was embodied. For, if the king was to become 
the national sovereign, as distinguishable from the feudal 
lord, it was necessary that there should be developed some 
new organisation which should relate him to the whole body 
of his subjects, which should make his action powerful and 
effective as being founded upon the counsel and consent of 
the community as a whole. 

This is, we venture to think, exactly what is expressed in 
the terms under which the first representative bodies were 
summoned in England. It was in the course of the great 
conflict between John and the barons that for the first time 
we find men who seem to have the character of reiuescntatives 
of the counties summoned to meet the king in November 
1213, and it is noteworthy that they ^were summoned to 
discuss the affairs of the kingdom with the king.® We 
do not, indeed, know whether this meeting was ever held, 
but it is the iirinciplc (»f the summons which is to us 
important. 

It was in the course of the long-drawn-out conflict between 
Henry III. and the barons that we find, in 1254, the second 
case of the summons of representatives of the counties to a 
council. And the writ of summons says expressly that two 
knights are to be chosen by each county to act in the place 
of all and each of the county. The purpose of the smnmons 


* Cf. vol. iii. port i. chap. S. quatuor diserctos homines do comitatu 

' Select Charters, ‘ Summons to a tuo illuc venire facias ad nos ad eundem 

Great Council,’ A.n. 1213 : " Rex terminum ad loquondum nobiscum de 

vioecomiti Oxon Saluteni . . . negotiis regni nostii.” 

Pru3oipimus tibi quod .... 
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is that they should provide what “ add ” (i.e., “ financial aid ”) 
they would render to the king.^ In 1261 the barons Bnm- 
moned three knights from each county to meet them and 
to deal with the affairs of the kingdom, and Henry III., 
evidently anxious lest this should lend weight to the 
baronial party, instructed the sheriffs to see that these 
knights should not attend the council of the barons, 
but should come to him at Windsor, “ colloquium 
habituros.” ® 

The further development of the principle of the represen- 
tation of the community was brought about by the baronial 
party imder the leadership of Simon de Montfort. 

To the Parliament of 1264 were summoned, in addition to 
the prelates and “magnates,” four knights elected by each 
county to deal with the affairs of the kingdom,® and in 
the Parliament of 1265 this system of representation was 
completed by the summons not only of the knights of 
the shire, but of representatives who were to be sent 
by the boroughs of the whole country; and these repre- 
sentatives were summoned in the same terms as the 
prelates and magnates, to deal with and give their counsel 


* Id., ‘ Writ of SummonB for Two 
Knights,’ A.D. 1254 ; “ IU« vicocomiti 
Bedeford et Solutem. . . . 

Tibi districte precijiinius, quod prastor 
omnes predictos venire facias coram 
consilio nostro apud Westmonostorium 
in quJndona Pascliac proximo futuri, 
quatuor legales et discretos militos de 
comitatibus predictis quos lidera romi- 
tatus ad hoc elegerint, vice omnium 
et singulurum eorundem comitatuum, 
videlicet duos de uno comitatu et duos 
de alio, ad providendum, una cum 
inilitibuB aliorum comitatuum quos ad 
oundorn diem vocaro fecimus, quale 
auxilium nobis in tanta necessitate 
impendere voluerint.” 

“ Id., ‘ Writ Summoning Three 
Knights,’ A.D. 1201 : “ Rex vicecomiti 
Norfolcliis ot Suffolcliiae, salutem. . . . 
Tibi precipimus quod illis militibus de 
bnlliva tua, qui vocati sunt coram eis 


ad diem predietum, firmiter injungas 
ex parte nostra ut, omni occasione 
pontposita, ad nos die pricdicto, 
veniant apud Windesoram, et eis otiam 
districte inhiboas ue dicto die alibi 
quain ad nos accedant, sod ois modis 
ominbus venire facias coram nobis 
ad diem predictum, nobiscum super 
preemissis colloquium habituros.” 

• Id., ‘ Writ for Conservation of the 
Peace, &c.,’ a.d. 1264 : “ Et quia 

instanti parliomento nostro de uegotiis 
nostris et rogni nostri, cum prelatis, 
magnatibus ot aliis Gdelibus nostris 
tractare neoessario nos oportebit, vobis 
mandamus quatomis quatuor de le- 
galioribus ot discrslioribus militibus 
dicti comitatus, por assensum ejusdom 
comitatus od hoc clectos, ad nos pro 
toto comitatu illo oloctos mittatis. . . . 
Nobiscum tractaturi de uegotiis pre. 
dictis,” 
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on the establishment of peace and other affairs of the 
kingdom.^ 

It was the great merit of Edward I. that he recognised 
that a method which had grown up in revolutionary times, 
and had been last used by the opponents of the king, was 
really that which was best adapted to consolidate the unity 
of the kingdom and to increase its effective power. The 
terms under which he summoned the representatives of the 
counties or boroughs express very clearly the conception 
that it was desirable in important matters to take counsel 
with and seek the assistance, political and financial, of the 
whole commimity. 

In 1282, in connection with the Welsh War, he summoned 
the knights of the sljires and the representatives of the 
boroughs who were to have the full authority of the counties 
they represented, to hear and take action upon those matters 
which he should lay before them.® The summons of repre- 
sentatives of London and a number of other cities in 1283 
especially states that the puri) 08 e of this gathering was to 
consult with the king’s faithful men what was to be done 
with David of Wales.® In 1290 the knights of the shire 


* Id.i ‘ Sviminons to tho Farliament 
of 1266,’ A.D. 1264 : “ HoiiricuR, Doi 
gratia Box Angliip. . . . Vonorahili in 
Christo patri Koberto, oadem gratia 
Episcopo Dunelmonsi Salutom. . . . 
Vobis mandamus . . . quod uruni 
oocasione postpoaita . . . si lie ad nos 
Londoniia in octavis Sancti Hiiorii 
proximo futuris, nobiscum cl cum 
predictis prolatis et maguatibus nostris 
quos ibidem vocari fecimus super pro- 
missis traotaturi et consilium vestrum 
impensuri 

Item mandatum cst singulis vice- 
oomitibus per AngUam quod venire 
faoiant duos milites de legoUoribus, 
probioribus et discretioribus militibus 
singulorum comitatuum ad regem 
Londiniis in octavis predictis in forma 
Bupradicta. 

Item in forma priedicta soribitur 
oivibus Eboraci, civibus Lincolniic, ot 
oeteris burgis Anglia*, quod mittant in 


forma predicta duos de discretioribus, 
legulioribu(<*et probioribus tarn civibus 
quam burgonsibus." 

* Id., ‘ Writ of Summons of Knights 
of tho Shiro,’ a.d. 1282 : “ Et quatuor 
militrs de utroquo comitatuum predic- 
toruni pro commmiitatibus eurundem 
comitatuum habentos plenariam potos. 
tntom ; ot de quolibet civitate, burgo. 
villa mercatoria, duos homines similiter 
fiotestatem habentes pro commimita- 
tibus oorundem, ad audiendum ot 
faciendum ea qua* sibi ex parte nostra 
facieinus ostendi." 

' Id., ‘ Summons of Borough Mem- 
bers,' A.D. 1283 : “ Et quia cum fide- 
libus nostiis voluraus habere collo- 
quirun, quid de David fieri debeat 
momorato . . . vobis mandamus quod 
duos de sapientioribus et aptioribua 
civibus prcdictcD civitatis eligi faciatis, 
et eos ad nos mittetis. . . . Nobiscum 
super hoc et aliis locuturi.” 
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were suiDiiioned to consider and consent to that which was 
agreed to by the lords and barons.^ In 1294 the knights 
of the shires were again smnmoned in almost the same 
terms.® The summons to the Parliament of 1295 only 
expresses the same principle in larger and more complete 
terms. The bishops and representatives of the lesser clergy 
were summoned “ ad tractandum ordinandum et faciendum 
nobiscum et cum ceteris prelatis et proceribus et aliis incolis 
regni nostri qualiter sit hujusmodi periculis et excogitatis 
malitiis obviandum.” The earls and barons were summoned 
in the same terms. The representatives of the counties and 
burghs were summoned in terms which express very em- 
phatically the principle that they were to have full powers 
to act for the communities which they represented, and to 
accept the decisions which should be made by the whole 
assembly.* The stress laid upon the principle that the 
representatives of the counties and boroughs were to receive 


^ Id., ‘ SutamoDB of Knights of the 
Shire,’ 1290 : “ Cum per comites, 

baronee, ot quosdem alios do proceribus 
regni nostri, nuper fuissomus super 
quibusdam specialiter requisiti, super 
quibuB, tarn cum ipsis q\^m cum eliis, 
de oomitatibus regni illius colloquium 
habere volumus et tractatum, tibi 
precipimuB quod duos vel tres de dis- 
cretioribus, et ad laborandum poten- 
tioribuB, militibus de comitatu prm- 
dicto, sine dilatione eligi, et eos ad 
nos usque Westmonosterium venire 

facias, 

cum plena potestate pro se et tota 
communitate comitatus predict!, ad 
consulendum et consentiendum pro 
se et communitate ilia hiia quas comites, 
barones et proceres predict!, tunc 
duxerint concordanda.” 

* Id., A.n. 1294. 

^ Id., ‘ Summons of Representatives 
of Shires and Towns,’ a.d. 1206 : “ Bex 
vicecomiti Borhamtesirec. Quia cum 
comitibus, baronibus, et ceteris pro- 
ceribus regni nostri, super remediis 
contra pericula qum eidem regno hiia 
diebuB imminent providendum, collo- 


quium habere volumus et tractatum, 
per quod eia mandavimus quod aint 
ad nos die Dominica proxima post 
festum Sancti Martini in byemo 
proximo futurum apud Westmonos- 
terium, ad tractandum, ordinandum 
et faciendum qualiter sit hujusmodi 
periculis obviandum ; tibi prmcipimus 
firmiter injungentes, quod de comitatu 
prasdioto duos milites et de qualibet 
civitate ejusdem comitatus duos civea 
et de qualibet burgo duos bur- 
genses, de discretioribus et ad labo- 
randum potentioribus, sine dilations 
eligi, et eos ad nos ad priediotos diem 
ot locum venire facias ; ita quod dioti 
milites plonam et sufficientem potes. 
tatem pro se ot communitate oommi- 
tatus predict!, et dicti civea et bur- 
genses pro se et communitate oivi- 
tatum et burgorum predictorum divi- 
aim ab ipsis tunc ibidem habeant, od 
faciendum quod tunc de communi 
conailio ordinabitur in promissis ; ita 
quod pro defectu hujusmodi poteatatis 
ncgotium predictum infectum non 
romonoat quoquo modo.” 
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complete authority from the communities which they repre- 
sented, and that it was by the common counsel that aU 
determinations were to be made, are of the highest significance. 
When we take account of this we shall understand that the 
citation, in the writ of summons to the Archbishop of Canter- 
bury and the other bishops and clergy, of the words of 
Justinian, that what concerns all should be approved by all, 
must not be taken as a mere literary phrase, but rather as 
the embodiment of a general principle which underlies the 
whole constitutional development.^ 


We have dealt first with the development of the repre- 
sentative principles and methods in England, but we must 
be careful to observe that this took place in Spain even earlier 
than in England, and was not less important. As we have 
seen in an earlier chapter, it was in find with the councils of 
the prelates and great men that the kings of Leon legislated 
or declared the customary law.® In the proceedings of the 
Council of Leon, held in 1188, we first find a contemporary 
and explicit reference to the presence of elected represen- 
tatives of the cities of Leon as members of the council, 
and the king promises that he would neither make war 
nor peace nor any ‘‘ placitum ” without* the counsel of the 
bishops, nobles, and good men ” by whose counsel he 
ought to be ruled.® 

The presence of representatives of cities is indicated in the 
proceedings of the Council of Benavente in 1202, and in the 


* Id., * Summons of Archbishoji and 

CIorgy,‘ A.D. 1295 : “ Hoz vcuorabili 

in Christo patri Iloborto eadom gratia 
Cantuarensi Arcliiepiscopo totius An 
glioi Primati, Salutem. 

Sicut lex justissima, provida cir- 
oumspectioue saerorum principum sta- 
bilita, hortatur et statuit ut quod 
omnes tangit ab omnibus approbetur 
(‘Cod.’, V. 69, r\) sia ot nimis evidentor 
ut oommunibus periculis per romedia 
pioviaa communiter obvietur." 

* Cf. p. 61. 

* ‘ Colocion de Cortes,' vii. : “ Ego, 


dominuB Aldefonsus, rex Legionis et 
Golliciie, cum cclobrarem curiam apud 
Legioiiom rum Archiepiscopis et epis. 
copis et magiiatibus rogni mei et cum 
elect is rivibus ex singulis civitatibus, 
ronstitui et juramcnto iirmavi, quod 
omnibus do regno ineo, tarn clericis 
quam laicis, sorvarem mores bonos, 
quos a predecessoribus meis habent 
cunstitutos. ... 3. Promisi etiam, 
quod nec faciam guerram vel pacem 
vel placitum, nisi cum concilio episco- 
porum, nobilium, et bonorum hominum, 
per quorum concilium debeo rogi,” 
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Council of Leon in 1208, and it is spejially mentioned in the 
latter case that the law issued by the king was made with 
the consent of aU.^ In the proceedings of the Council of 
VaUadolid of 1268, we find the “ good men ” of the cities of 
Castile, Estremadura, and Leon present along with the bishops 
and “ rricos ommes,” and the king again gives his authority 
to that which they had established.® The representatives of 
the cities appear again in the proceedings of the Cortes of 
Valladolid of 1295 and 1299, of Burgos in 1301 and of Hlescas 
in 1303.® In the proceedings of the Cortes of Medina del 
Campo, 1305, we have a detailed statement that the king 
had instructed each “ conceio ” to send two representatives 
who should bring a carta do “ person eria ” (presumably a 
document showing that they had been appointed repre- 
sentatives), and these representatives are described as the 
knights and good men who came to the Cortes “ por per- 
soneros de los conceios ” of the cities and “ villas ” and 
“ logares ” of Castile. The pui^pose of the summons is de- 
scribed as being, to discuss with the king various matters 
concerning the service of God and the good of the kingdom.* 
In the proceedings of the Cortes of Palencia of 1313 the 


^ Id., viii. 1 : “ Idcirco ego Ade- 

fonsuB Dei gratia Bex *Legioiiis ot 
QaUotie, cum uxoro mca. . . . For hoc 
notum facio vobis universin presentibus 
et futuris, quod me oxiatento apud 
Beneventum et preaontibua epiacopis 
et vaaaallia meis et multia do qualibet 
viUa regni mei in plena curia.” 

Id., ix. : *' Menao Fobruario conveni- 
entibua apud Legionom, regiam civi- 
tatem, una nobiacum vanerabdium 
episcoporum cetu reverendo, ot totius 
legni primatum et baronum glorioao 
oolegio, civium multitudine deatina- 
torum a singulia civitatibua conaidento. 
Ego Alfonaua illuatriaaimua rex Legionia, 
Galeoie, et Asturiarum et Eatrematurte, 
multa deliboratione prehabita de uni- 
veraorum conaenau hanc legem edidi a 
meia poateria obaervandam.” 

^ Id., xiii. : “ Don Alfonso. . . ■ 

Salut o gracia. Sepades que 70 ove 


mio acuerdo e mio conaeio con rnios 
hermaoos los Arcobispon o con los 
ObiapoB o con los rricos ommes de 
Caatiella e de Leon e con ommes bonos 
de villas de Caatiella e de Extremadura 
e do tierra do Leon que fueron comigo 
en Valladolit, sobre muchas coaas 
Boboianaa quo so fazien que eran a 
danno do nos e de todo mi tierra, o 
accordaren delo toller e de poner cosas 
sennaladaa e ciertas, porque biuades. 
Et lo quo olloB pusieron otorqu 6 yo 
dcio toner e dolo fazer tenor e guardar 
por todoa mia rregnos.” 

> Id., 24, 25, 27, and 30. 

* Id., 31 : “ Bien ssabidos commo 
uos enbid mandar por mi carta que 
onbiasaedes ami dos omes bonos de 
vuestro conceio con vuestra carta de 
personeria a estoa cortea que agora 
fiSze en Medina del Campo ; eso miamo 
onbie mandar alos otroa conceios del 
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representativee of the dtiea are described as good men, “ per- 
soneroB ” of the “ conceios ” of the “ villas ” and “ logares ” 
of Castile who brought “cartas de personeria.” ^ In the 
proceedings of the Cortes of Burgos of 1315, they are described 
as “ procuradores delos ^ibdades 6 delas villas del sennorio 
del dicho sennor.” ® 

It is thus clear that by the end of the twelfth century in 
Leon, and in the course of the thirteenth century in Castile, 
the representatives of the cities were regular members of the 
Cortes, and that they were appointed and sent by the cities. 
It is also clear that the Cortes were meeting frequently, and 
it is noteworthy that at the Cortes of Palencia, 1313, it was 
laid down that the guardians of the king, who was a minor, 
were to call together the Cortes every second year, and that, 
if they did not do this, the Cortes were to be summoned by 
the council of four prelates, and sixteen knights and “ good 
men ” who had been appointed to act with the guardians.^ 

It is no doubt true that it is in Spain and England that 
we find the chief development of the attempt to provide 
some system by means of which the whole community might 
in some measure take its place in the control of government, 
but it is clear that the same thing was taking place through- 
out Western Europe. We find Kudolf of Hapsburg in his 
instructions in 1274 to the Archbishop of Salzburg and the 

rregno de Leon e de toda la otra rni * Id., 38. 

tiom, por que auia do ffablar oon elloB * Id., 37, 11 : “ Otrosi ordenaron 

muchoB ooBsas que pon aservicio dc que daqui adelante en todo tiompo 
Dios e mio e pro de toda la tiorra. Et Bseamos tonudos cada dos annos de 
uoa enbiastes a mi a Johan Nicolas e ffazer llamor cortes generalea entre 
Alfionso Yannez uestroa bezinoe e Baant Miguel e todos Saantos a un 
gradeBoouoslo mucho." logar convenible para auer e seaper 

Id., 32 : “ £t loa cavalleroB et los conuno obramos el tienpo pasado ; et 
omes buenoB que vinieren a estas cortea sai pora auentura nos non quissiessemos 
por personeroB de loa conceios de loa Uamar las cortea, loa perladoa e loa 
cibdadee e de las villas o de las logares consseiFOs en nonbre del Roy fiagan 
de Castiolla e de las marismos.” Uamar las Cortes e que saeamoa 

* Id., 37 ; “ Omes bonoa, persBoneros tonudos al Uomotniento deUos o de 
de loe conceios de loa villas e delos logs- qual quier delloa de venir a estaa 
res delos rregnos de Castiolla, etc., con Cortes.*’ 
cartas de personeria delos conceios.” Cf. Id., 37, 4. 
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Bishops of Passau and Eegensburg authorising them to take 
into their counsels not only the lords and barons, but also 
the citizens and communities of the cities, on all matters 
which concerned the wellbeing and reformation of the empire.^ 
In the same year he summoned a general council or “ Curia ” 
of the empire, in terms very similar to those of Edward I. 
in 1295 — “ut quse singules tangere noscdtur, ita a singulis 
approbetur,” and it is evident from another document that 
among those summoned to the Curia were persons to be sent 
by the city of Liibeck.® 

Many years before this, indeed, we find Frederick IT. in 
1231 summoning Siena and eaeh of the Tusean eities to elect 
and send representatives to a council to be held in April, 
with full authority from those who sent them to accept, 
what should be decided by the counsel of all, on behalf of those 
whom they represented.® Later in the same year we find 


1 M. O. H., ' Const.,’ vol. iii. 67 : 
“ Sane cum pro reformaoiono Bomani 
Imperii troctatus varii et diverai cum 
diverse condicionia hominibufl necea- 
sario sint habendi, quibue omnibus 
propter locorum distancias et plures 
importunitatos alios, quas portamus, 
personaliter non posnumUs interosse, 
vobia et cuilibet vestmm in solidum 
coxnittimuR, et committendo procipimus 
per presentos, quatenus cum baronibus, 
comitibus, liboris ministeralibus, mili* 
tibus, civibus et communitatibus civi- 
tatum vestrse provincice super hiis, que 
ad utilitatem et rcformacionoin imperii 
necnon ad commodum et lionorem 
corum, qui vobiscum de hujusmodi 
colloquientur, poterunt pertincre, quo* 
ciens utile vobis visum fuent, nostro 
et Bomani imperii nomine conforatis, 
tractetis, statuatis et ordinetis, prout 
vobis suggesserit fides vestra.” 

® Id. id., vol. iii. 66 : “ Verum quia 
non est in rerum natura poasibile quod 
substancia corporis univorsi a capito 
sine membrorum subvencione regatur, 
interdiun cogimur alios in comporta- 
eionia bqjus participatium evocare. 


Hinc est quod, cum pro reformacione 
collapsi status imperii et communi 
tranquillitate Sdelium apud talem 
locum in instant! proximo festo tali, 
curiam generalem duzi..ius educendam, 
ain(M.ritatem tuam attencius invitomus, 
rogontes pariter . . . quatenus omni 
diilicultate romota, predicte curie rele- 
l)racioni proscncialiter studeas interesse, 
ut qute singulos tangere noscitur, ibi 
a singulis approbetur.” 

Id. id., 68 ; Letter of Rudolph to 
all Princes and “ Fideles ” ; they ore 
to give sede conduct to any that are 
sent by the citizens of Ltibeck to 
attend the “ Curia.” 

^ Id. id., vol. ii. 152 (Letter to 
Podesta and the Coiucil and Com- 
mime of Siena) : “ Cum igitur pro 
hiis omnibus efficacitor disponendis 
necessarium sit et decens, ut de qualibet 
civitatum Tuscie, spllempnes nuncios 
habeomuB, universitati vestre sub 
debito fidelitatis qua nobis et imperio 
tenemini, precipiendo mandamus, quo- 
tinuB electos de oommunitate vestra 
viroB provides et discretes ad nostrom 
prosentiam transmittatis, plenam sibi 
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Frederick announcing to the Fodesta and the Commune of 
Genoa that he proposed to hold a Curia in November to 
consider the conditions, and to set forward the peace of the 
empire, with the counsel of the Pope, the princes, and his 
faithful men. He therefore required them in the name of 
their fidelity to the empire to elect suitable men of their 
commune, and to send these along with the Fodesta to the 
Curia at Eavenna, with full authority to take part in the 
deliberaliouK and to carry out what should be decided by the 
general council.^ It may no doubt be said that in these 
summons we are dealing with the political and diplomatic 
methods by which Frederick was endeavouring to strengthen 
his position in Italy rather than with the development of 
constitutional institutions, but even if this is so, the use of 
an elective and representative machinery is important. 

Frederick also made at least experiments in the kingdom 
of Sicily with representative methods both for the kingdom 
as a whole, and for its various provinces.® 


fturtoritatom univeraaliter confwndo 
ut en, que dn conHilio ipBonim ot 
alioum qui aderunt de predict ik omni- 
buR. vidcrimuB statuendn, p>r ee 
valeant accoptnrc, et quod a vobis 
acceptari et inpiori deboant, quc pro- 
mittunt.” 

* Id. id., vol. li. i5o; “Non onim 
cum Omni Borcmtat* cordis et corporiB 
ad ipsiuH colebritatcm cutie, auctoios 
pncia noventis odvenire, pro dispoRi- 
tione Btatus imperii et diBsensionibiis 
amovendis, cum conailio Rummi ponti- 
Scis, OHRistentia principum ct nostro- 
rum provisione fidolium proccdere pro- 
ponentcH. Qunpropter univcrsitati vos- 
trs Bub dchito ddclitatiB quo nobis et 
imperio tencmini, firmitor precipiendo 
mandamus, quatanus eligatis do co- 
muni vestru viroH industrios et peritoR, 
quot et qualoB videritis expediro, una 
cum potcstata vcstra mittendos ad 
Ravenneiisem Curiam protaxatam, qui 
veniant omnium vestrum auctoritate 
providi concilii moderatione subfulti. 


qua sufSeienter valeant nontris collo- 
quKri et ordinationibus intoresse, pru> 
dentia et virtuto oonspicui, ut quod 
de proniotioiie htatuR imperii et tran- 
quillitate rdtius Italia' fuorit per 
generalo colloquium approbatum, pro 
parte Kua ot noRtra sciant ct possmt 
diligontor implcro.” 

• nichard de St Gonnanu, ‘ Chron- 
icle,’ A.D. 12.3:!; “ Monee Septembri 

Imporator a Melfia venit Fogiam et 
gonoroles per totum rognum litteras 
dirigit, ut de qualibet civitate vel 
CBRtro duo de melioribua accedant ad 
ipsum pro utilitate regni et commodo 
gonoraii.” 

Id. id., A.D. 1234 : " Statuit etiam 
ipso impemtor apud Messanam, bis in 
anno in certis regni pro\nnciis generates 
curias celcbranclos . . . et ibi erit pro 
parte imperatoris nuntiua specialis . . . 
iis curiis, bis in anno, ut diotuun est, 
oelebrandis, intererunt quatuor de 
qualibet magna civitate de melioribua 
teiTiP. bone fidei et bone opinionia, et 
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Finally, it was in 1302 that Philip the Fair called together 
the first States General of France, and these were composed 
not only of the prelates and magnates in person, but of repre- 
sentatives of the towns of the kingdom, who were to have full 
powers from the various bodies which they represented.* 

We think that these illustrations of the development of 
the representative system in the thirteenth century will be 
sufficient to prove its importance, and to make it plain that 
this was not an accidental or isolated phenomenon, duo to 
conditions peculiar to England or to any other country, but 
rather represents the operation of forces and tendencies which 
belonged to the whole of Central and Western Europe. It 
is no doubt true that in each particular country we can in 
some measure trace particular circumstiinces or conditions 


qui non sint do porto ; de aliia veto 
non magnio ot do ca.stcllis duo intere- 
runt cviriis ipsi.” 

Cf. Pietro Oiannone, ‘ Istoria Civile 
del Rogno di Napoli,’ ed. Milan 1821, 
vol. iv. pp. 47C, &c. 

Wo owe the reference to Stubb’s 
‘ Constitutional History,’ vol. ii. par. 
183. • 

^ ‘ Documents rolatifs aux Etats 
Genoraux et Assembloes rSunie sous 
Philippe lo Bel,’ ed. G. Picot, i. : 
“ Philippus . . . senesoallo Bellicadri 
. . . salutem. Super plurimis ardnis 
nogociis, nos, statum, libortatem nos- 
tros, de regni nostri, ncc non eccle- 
siarum.ecclosiasticarum, nobilium, secu- 
larium personarum, de universorum 
ot singulorom incolarum regni eiusdem, 
non mediocritor tangentibus, cum pre- 
lati.s, baronibus et aliis nostris et 
eiusdem regni fidelibus et subiectis, 
tractare ot deliberaro volentes, man- 
damus vobis quatinus consulibus et 
univorsitatibuB Nemausensi, Uticeusi, 
AnieJensi, Mimatenai et Vivordensi, 
civitatum ac villanun Montis-Pessulani 
et Bellicadri mandetis ex parte nostra 
ac piocipiatis, sub dobito fidelitatis ct 


quocumque vinculo quo nobis tonentur 
aatnrti, lit dicti consulos et unii'er- 
sitatcs civitatum et villarum predic. 
torum, per duos aut per tree de maicri- 
bus et pericioritms singularum uni- 
vorsitatum prodictorui.., plenum et ex- 
pres-sam potestatem habentes, inter 
cetera, a consulibus et universitatibus 
prodictis, audiendi, recipiendi, ct faci- 
ondi omnia et singula, oc ooncenciendi, 
absque excusatione relationis cuiuslibet 
faciendi, in omnibus et singulis qiiie 
por nos in bac parte fuerint ordinata, 
postpositis omnibus aliis ot obinissis, 
excusatione et occasione quibuscumquo 
cessantibus, hac instanti die dominica 
anto Ramos palmarum intorsintParisiis, 
nobIscum tractaturi et deliberaturi 
super hiis, audituri, recepturi ac facturi 
omnia et singula, suumque, nomine 
consulum et universitatum predic. 
tarum, prebit uri asensum in omnibus 
et singulis quo super premissis et ea 
tangentibus per nos fuerint ordinata ; 
intimantes oisdem quod nisi, juxta 
mandatum huiusmodi, comparuorint 
coram nobis, prucodetur contra illos, 
prout fuerit rationis." 
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out of which the representative system immediately arose, 
but it is highly improbable that it was by a mere comcidence 
that in all these countries the conflicts and difficulties of the 
time should have brought about the same development. It 
is much more reasonable to recognise that the rise of the 
representative system was the intelligible and logical develop- 
ment of the fundamental principles of the political civilisa- 
tion of the Middle Ages. 



141 


CHAPTER X. 

THE THEOHY OF THE EMPIRE. 

In the third volume of this work we dealt with the conception 
of a universal empire in the eleventh and twelfth centuries, 
and we came, then, to the conclusion that while the tradition 
of a universal empire was not dead, yet it is impossible to 
say that it had any real part in determining men’s actions 
or the principles and theory of the structure of society. We 
must now inquire whether it had any place in the political 
theory of the thirteenth century. 

We shall again find that the conception of the emperor as 
the lord of the world, as set over all kings and other political 
authorities, is founds occasionally in certain writers, especially 
in some of the Civilians and at least in one Canonist. That 
eminent Civilian, Odofridus, to whom we have often referred, 
says in his comment on the rescript of Justinian which was 
prefixed to the ‘ Digest,’ that the Eoman prince is called the 
emperor, for he should be able to rule as emperor over all 
who dwell under the sun.^ He was not apparently able to 
say that the emperor did exercise this authority, but he 
thought that he should properly be able to do so. 

Boncompagni, in his ‘ Bhetorica !N'ovissima,’ written in 
1235, enumerates various forms under which the emperor 
should be approached. In one the emperor is addressed as 


* OdofriduB, ‘ Commentary on Di- 
gest.’ Prima Const., i. 1 (fol. 2, 2) : 
“ (Imporator) Quia princeps Romano- 
rum vocatur Imporator : quia ipse eat 


qui omnibus subsistentibus sub sole 
debet posse imperaie : et nemo sibi 
imperare potest quantum ad tempor- 
alia." 
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that imperial majesty who, under the providence of God, 
poBBeBses the monarchy of the whole world ; in another as 
the emperor and Augustus who controls the whole world 
with the bridle of law and justice ; in another, as that authority 
by whom kings reign and justice is preserved in the world, 
and to whom the Lord has given the power of the temporal 
Bword.^ 

These phrases are the expression of the traditional con- 
ception of the imperial authority of Borne, and arc very 
natural in those who were legally subject to the emperor. 

Somewhat analagous to these are the terms used occasion- 
ally in the imperial constitutions. In one of these Frederick II. 
speaks of himself as being placed by God over kings and 
kingdoms. ‘ In 1239 Frederick issued his Encyclical Letter 
protesting against the action of Gregory IX. in stirring up 
the Milanese and his other enemies against him. He con- 
cludes the form of the Encyclical which was addressed to the 
Germans, by adjuring them to remember the greatness and 
dignity of that empire on account of which they were envied 
by all nations, and in virtue of which they held the monarchy 
of the world.® It is noticeable that he does not use these 
terms in the form of the same Encyclical addressed to Henry 
III. of England. . 

More important, however, than these is the judgment 
expressed more than once by the great Canonist to whom 
we have frequently referred, the Bishop of Ostia. In one 
very important passage in the ‘ Summa Decretalium,’ he 


^ Bonoompagni, -Bhetorica Novis- 
■ima,* V. 4 : “ Quatuor exordiorum 

varietates qutp pro cunctis et eiiigulis 
valoDt coram imperatoria msgistate 
pieponi. . . . (2) Impetiali majestati 
que diBponente domino totius orbis 
obtiiiet monarchiam. ... (4) Roma- 
norum imperatori et semper Augusto, 
qui orbem terrarum juris et justitia: 
frono constringit. . . . Duae varietates 
exordiorum qui bus pauper uti valet 
coram imperatore. (1) Ad ilium per 
quern Keges regnant, justitia con- 
siTvatui in terris, et cui a Domino 


collate est potestas gladii tom- 
poralis.” 

’ M. G. H., Const., vol. ii. 197 : 
“Gloriosus in majestate sua dominan* 
tium dominus qui regna constituit et 
firmavit imperium. . . . Ad hoc nos 
supra reges ct regna prep>osuit, ct in 
imperiali solio sublimavit.” 

’ Id. id., vol. ii. 224 : “ Exurgat 

igitur iiivicto Germania, exurgite 
populi Gennanorum. Nostrum nobis 
defondatis imperium, per quod invidiam 
omnium nationum, dignitatum onmium 
et mundi monarchiam obtinetis.” 
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discusses with great care the relation of the imx>erial to the 
papal authority (to this we shall return later), and while 
he asserts the immense superiority of the spiritual as com- 
pared with the temporal power, he also asserts that the 
emperor is the lord of the world and that all nations are under 
bim.^ That this is not a mere chance phrase would appear 
from the fact that in another work, the ‘ Commentary ’ on 
the Decretals, in dealing with another passage, he again 
expresses the same judgment. ‘ 

This would be of considerable significance if we could 
take it as representing the general opinion of the Canonists 
and ecclesiastical writers, but this is not the case. Innocent 
III. in the Decretal letter ‘ Per Venerabilem ’ not only says 
that the King of France recognised no superior in temporal 
matters, but founds upon this the conclusion that, if the 
king desired it, he could refer a question about himself to 
the judgment of the Pope.® Pope Innocent IV., in his ‘ Appar- 
atus ’ to the Decretals, says that some men (Canonists pre- 
sumably) maintained that kings were not subject to the 
emperor but only to the Pope.* 

William Durandus, the most important Canonist and 
Civihan of the last part of the century, sets out quite definitely 
tjie opinion that Iheise was no appeal from a judgment of the 
Court of France, for the French king recognised no superior 


* Hostiensis, ‘ Summn super tituloa 
decrotnlium.’ ‘ Qui Alii suiit Icgitimi,’ 
13 : “ Ipse (Imperator) ost mundi domi- 
nus, ct omnes nationes sub co emit.” 

® Id., ‘In Derretulium libras com- 
mentarius,’ i. G, 34, * Do Eloctioae ’ : 
“(6) Unus eiiim esfc imperator super 
omnos reges, vii. q. 1 in epibus (Gradan, 
Decrotum, C. vii. 1, 41), et oinnes 
nationoB sub ou sunt xi. q. 1. bauc 
si quis, ver. volumus (Gratian, Deere- 
turn, C. xi. 1, 36, 37). Etiam Juda-i 
ut C. do Judivis, Judiri (Code i. 9, 8). 
£t omnos provincise 63. Diet. Adrianus 
(Gratian, Decretum, D. 63, 2). £t 
demum omnia temporolia ut viii. 
Dist. quo jure (Gratian, Decretum, D. 
viii. 1).” 


* ‘Decretals,’ iv. 17, 13: “ Insupor 
eum rex (i.c., the King of France) 
superiorem in temporalibus minima 
recognoscit, sine juris alterius lesione, 
in eo se jurisdictioni nostra' subjicere 
potuit." 

* Innocent IV., ‘ Apparatu.s od quin- 
quo libros Docrotalium,’ ii. 27, 23 : 
“ Alii tomen dicunt quod reges omnos 
in integrum restituunt, quia non sunt 
sic imperatoribub subditi, sed papa: soli 
in dubiis et gravibus artieulis, si j. 
qui fil. sint legiti, e. per venerabilem ” 
(‘ Decretals,’ iv. 17, 13). 

Cf. App. iv. 17, 13 : “ (Recognoacat) 
do facto, nam do iure subost Im- 
peratori Romano, nos contra, immo 
rapic.” 
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in temporal matters ; he is citing the authority of Innocent 
III., but speaks of this legal principle as one which was in 
fact observed.^ 

It would appear then that, except for Hostiensis, the 
opinion of the Canonists of the thirteenth century was clearly 
'^against the theory of a political authority of the emperor 
over all other rulers. We have indeed found only one other 
ecclesiastical writer of the time of whom it can be said that 
he seems to hold that the emperor had this authority. This 
is the author of a tract written to support Boniface VIII. 
against Philip the Fair of France. He says that all kings 
and princes acknowledge that they are subject to the em- 
peror in temporal matters, and they must therefore admit 
that they are “ mediately ” subject in these to the Pope, 
for the empire is held from him ; and, he adds, if they refuse 
to acknowledge that they are subject to the emperor, they 
must then admit that they are directly subject to the Pope 
in temporal things.* We shall return in a later chapter to 
this writer’s treatment of the temporal authority of the 
Pope. 

Perhaps the most suggestive treatment of the subject is 
that of Andrew of Isernia in his ' Commentary on the Con- 
stitutions of the Kingdom of Naples.’, The king, he says, 
who is monarch in his own kingdom makes laws even contrary 
to the positive law ; but what, he asks, are these “ univer- 
sitates ” which have jurisdiction, since the emperor is lord 
of all the world ? He replies that they are kings who are 


1 William DuranduB, ‘Speculum,’ 
ii. partic iii. : * Do AppeUatiooibus ’ * a 
quibuB appellari possit,’ p. 481 : “ Item 
a aententia lata ia curia Franciw non 
appellatur, cum rex ipse in tempo- 
ralibua non reoognoacat, ut extra, qui 
fllii aunt leg. c. per venerabilem 
(‘Decretals,* iv. 17, 13) et aio ibi de 
facto servatur.” 

* Anonymoua fragment (ed.R.Scbolz) 
in ‘Die ^bliziatik,’ p. 476: “Item 
univeiai regea et ptincipea fatentur ee 


imperatori Bomano subesae quantum 
ad temporalia . . . ct tunc non poteront 
negare quin etiam aubaunt Pape in 
temporalibuB mediate, cum imperium 
teneatur ab eo, et ipse confirmat ejus 
eiectionem et coronam imperii eonceibt, 
otiam ipso imperator jurat aibi fideli. 
tatem. ... Si enim noluerint confiteri 
se Bubesse imperatori, necessarie babent 
confiteri ao aubesae pontifici Romano 
in temporalibus." 
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free and exempt from the authority of the empire, as, for 
example, the King of Sicily, 'vrho holds from the Boman 
Church ; and he seems to mean that this exemption was due 
either to long prescription, or to the grant of the emperor. 
Having thus explained the origin of this position, he sets 
out dogmatically the principle that every king, who is thus 
free from the empire, occupies the same position in his, 
kingdom that the emperor does in his empire ; the king is 
monarch in his kingdom. The king who is free from the 
empire has his own “ fiscus,” as the King of England, the 
King of Italy, and the King of Lombardy.^ 

It would seem that Andrew of Isernia, who was presumably 
a Civilian by training, was already attempting to find a 
solution of the problem how the actual independence of various 
European States could be reconciled with the standpoint of 
the Boman law. The most important point, however, of 
his statement is that there were independent kingdoms which 
were not under the empire. 

With Andrew of Isernia we may compare the terms of the 
great eulogy of the ‘ Empire,’ written by Jordan of Osna- 
brtick in the latter part of the thirteenth century. He had 
the highest reverence for the Boman Empire, which was 
pow held by the Qierman nation, and solemnly warns the 
Bomans and the Pope, as well as the German princes, of the 
great dangers which would be brought upon the world if the 
empire were to be destroyed, and he says that the authority of 
CsBsar was above all other earthly authorities, and contained 


> Andreas de Isernia, ‘ Peregrins, * 
fol. 3, V. : “ Cum constitutiones regni 
faciat quilibet rex monorcha in regno 
Buo ; etiam contra legem positivsm. 
. . . Sed qus sunt univeisitates habentes 
jurisdictionem, cum imperator sit dom- 
inua totiuB mimdi T . . . Idem libori 
reges et exempt! ab imperio, ut rex 
SiciliiB, quam habot a Bomana eocleeia, 
Bunt monarchte in regnis suis .... 
cum sine hujusmodi presoriptione vel 
principis Romanorum oonoesaione reges 
VOL. V. , 


alii non faaberent aliqua regalia in 
tern's et regnis suis, nec monete fa- 
ciende. . . . fol. 7, v. equijjaretur rex 
in regno buo imperatoii in imperio suo. 
. . . Item dicimus de omni rege libero 
ab imperio siout est regnum Sicilia. 
. . . Rex regni sui monarcha est. . . . 
Item diximus regem ab imperio liberum 
habere fiscum sicut imperator .... 
Rex Anglia fiaoum habet. . . . Reges 
Longobardie dicunt se habere . . . hoo 
idem dicit Rex Sicilie.” 

K 
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them all.^ lii a later chapter of the same work, however, 
he gives, in a passage already cited, a curious account of the 
creation of the French kingdom by Charlemagne. He says 
that this kingdom, in contrast with the empire, was to be 
hereditary, and that the king was not to recognise any superior 
in temporal things.^ 

The French writers of the thirteenth century repudiate 
emphatically the conception that the emperor had any 
authority in France. The author of the veiy interesting 
tract, in the form of a discussion between a knight and an 
ecclesiastic, written in the coarse of the conflict between 
Boniface VIII. and Philip the Fair of France, says dog- 
matically that no one can make laws for those over whom 
he has no “ dominion,” and that therefore the French cannot 
^make laws for the empire, nor the emperor for the King of 
France.* And in another place he develops more fully still 
the principle that the true dignity and authority of the 
King of France is the same as that of the emperor, and con- 
tends that when the Empire of Charles the Great was divided, 
the kingdom of France retained the same powers as that 
part which had the name of the Empire.* 


^ Jordon of Osnobniok, ' Troctotus 
de Frerogativa Bomani Impr-rii,’ i. : 
“ Oiitendit enim potoststeni CoaoHs 
aliiB potestatibuB mundaniB preu.emiDoro 
et ipaas sub eo contineri.” 

® Id. id., V. : “ Porro, quia ipso 

Karolus Bex Franoorum extitit ct 
illud regnuxn ad eum fuerat ex buc- 
cessione devolutum, impium fuinset 
et indecens, quod ipHe buob heredoe 
dignitato regia penituu denudasset. 
Statuit igitur . . . ut Franrigene cum 
quadam regni Franoorurn portiono 
regem haberent de regoli Bemino jure 
beieditario successurum, qui in tcm- 
poralibus superiorem non recognoB- 
oeret, cui videlicet tamquam imperatori 
posteritas ad homagium vel aliquod 
obsequium teneretur.” 

^ * Disputatio inter clericmn et miU- 
tem,’ p. 76 : “ NuUus enim potest de 


uB Btatuere, super quie conBtat ipauiri 
dominium non habere. Sic nee Fran- 
corum rox potest statuero super im- 
perium, nec imperator super regcm 
Francitt'.’’ 

* Id., p. 80 : “ Cler. : Imperatores 
sanxerunt iata non D'ges, et ideo por 
bonoH imperatores, o miles, nunc erit 
legum gubernacula moderari. 

“ Mil. : Hoc responsum est blas- 
phemis. Et quoniam, ut videtur, aut 
origiiiem ignoratis regni aut quod 
videtur verius, illius altitudinj invi- 
detis, si Carol! Magni registnun in- 
epiciatis et historias probabilissimas 
revolvatis : invenietis quod regmim 
FrouciiB digmssima conditione imperii 
poTtio est, pari diviaionfi ab eo discreta, 
et equal! dignitate et auctoritate quin- 
gentis annis circiter insignita ; quicquid 
ergo privilegii et dignitatis retmot 
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John of Paxis, writing on the same conflict, admite that 
there should be one spiritual head of the world, and that 
Peter and his successors held that place, not by the authority 
of some council, but by the institution of Christ Himself ; 
but, he continues, this is not true in temporal matters, for 
there is no Divine law that the lay people should be subject 
in temporal things to one monarch.^ It is true that in one 
place he uses a phrase which is a little ambiguous. The 
king, he says, is supreme in his kingdom, and the emperor, 
if he were monarch, would be lord of the world.‘ It is not 
very easy to say what John means. That he does dogmatically 
repudiate any claim to superiority on the part of the emperor 
in France is, however, clear from a later passage in which he 
discusses the “ Donation ” of Constantine — we shall return 
to this in a later chapter ; he argues that, whatever may be 
the validity of the donation, it has no reference to Prance, 
for the Franks were never under the domination of the Boman 
Empire.* 


imperii nomen in parte una, hoc rognom 
Franciee in alia. Cum enim fratems 
diviaione, Francorum regnum a reliqua 
parte disceseit imperii, quicquid in 
parte decedente et penitua ab imperio 
•zistente, imperium ipsUta quondam 
obtinuit, aut ibidem jure altitudinis 
aut poteetatie exercuit, hoc principi 
seu Francorum rogi in eodem plenitu- 
dine ceeait. Et ideo sicut omnia infra 
tenninos imperii eunt, subjecta ease 
noscuntur imperio, sic qute infra ter- 
minos regni, regno. Et eicut imperator 
supra totum imperium suum hsbet 
leges oondore, addoro eis, aut demere : 
sic et Bex Francis, aut omnino legos 
imperatorias repellere, aut quamlibet 
placuerit permutare, aut, illis a toto 
regno suo prescriptis et abiectis, novas 
si placuerit promulgare. Alioquin si 
aliquid novi, ut saepe accidit, visum 
fuerit statuendum, si rex non posset 
hoc qui est summus : tuno nuUus pote- 
nt, quia ultra eum non eat superior 
ullus. Et ideo, domine clericc, linguam 
vestram coercite et agnoscito regem 


legibus, consuetudinibu’’ et privilegiis 
vestris, et libortatibus datis, regia 
poteetate prse.psso, posse addere, posse 
minuere quBsbbet, equitate et ratione 
ooDBultis, aut cum suis proceribus, 
sicut visum fuit temperare.” 

^ John of Paris : ' Tractatus de 

Potestate Regia et Papali,’ lii. : “ Non 
sic autem fideles laici se habent ex 
jure divino, quod subsint in tempor- 
alibus uni monorcbn supremo.” 

' Id. id., 19: ‘‘Nod est autem 
caput (t.e., the Pope) quantum ad 
rogimen in temporalibus seu dis- 
positione temporalium, sed quilibet 
Tox est in hoc caput regni sui, et 
imperator monarchs si fuerit, est caput 
mundi.” 

* Id. id., 22 ; " Tertio appaiet, quod 
ex dicta donatione m'hil habet papa 
super rogen Francise, dato etiam quod 
voluisset, et generalis de toto imperio 
fuisset : quia licet Gallici inveniantuz 
tempore Octaviani Augusti imperio 
Romano fuisse subiecti, tamen Franci 
nunquam.” 
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The position of France is clear, and we can now observe 
'^that the position in Spain was the same. In one place in 
the ‘ Siete Fartidas ’ Alfonso X. uses the highest language 
to describe the dignity of the emperor, and his place as the 
vicar of God in the empire to do justice in temporal matters, 
as the Pope is God’s vicar in spiritual things.’- A little farther 
on, however, he uses practically the same terms to describe 
the dignity of the king ; he also is the vicar of God in his 
kingdom, to maintain justice and truth in temporal things 
as the emperor does in the empire.^ A little farther on 
Alfonso even argues that kings have not only the same 
powers in the kingdom as the emperor has in the empire, 
but larger powers, because they hold their lordship by in- 
heritance while the emperor holds his by election ; * and in 
yet another place he says explicitly that by the grace of God 
he has no superior in temporal matters.* 

It is plain that while Alfonso X. may think of the emperor 
as having the place of highest temporal dignity in the world, 
yhe quite as clearly repudiates the notion that the emperor 
has any authority over other kingdoms, and indeed claims 
for the king exactly the same authority as that of the emperor. 


The conclusion, which appears to us Reasonable and well# 


^ ‘ Siete Fartidas,’ ii. 1,1: ** Im- 
perio es grant dignitat, et noble et 
honrada sobie todas las otru que los 
homes pueden haber en este mundo 
temporalmente . . . et el non es tenndo 
de obedescor & ninguno, fueros ende 
al Papa en las oosos espintualoe. . . . 
Et otrosi, dixieron los sabios que el 
emperador es vicaiio de Dios en el 
imperio para facer justioia en lo tem- 
poral, bien osi como lo es el Papa en 
los espirituel.” 

* Id., ii. 1, 6 : “ Vicarios de Dios 
son los reyes cada uno en su regno 
puestos sobre las gentes para mantener- 
los en Justicia et en verdad quanto en 
lo temporal, bien osi oomo el emperador 
en Bu imperio.” 

* Id., ii. 1, 8 : “ Sebida cosa es que 


todoB aquelloB poderes que desuso 
deximoB que los emporodores hon et 
deben haber en las gentes de su im- 
perio, que esos mismos han los reyes 
en los de bub regnoB, et mayoree ; ca 
elloB non tarn Bolaxnente son sehores 
de BUS tierros mientras viven, mas 
aun & BUS finamientoB las pueden 
dexar a bus herederos, porque han 
el senorio por heiedat, lo que non 
pueden facer los emperadores que lo 
geaian per elecoion, ad como desuso 
deximoB.” 

• ‘ Especulo,’ i. 1, 13 : “ E pues 

que estoB las fezieron que a-vien ma- 
yores sobre d, mucho mas las podemos 
nos fazer que por la merced de Dios 
non avemoa mayor Bobre nos en el 
temporal.” 
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founded, is very much the same as that which we expressed 
at the end of our third volume — ^that is, that while the con- 
ception of the political unity of the world under the one 
authority of the emperor still survived as a theory in some 
quarters, it had no real significance in the political theory 
of the thirteenth century, or in the actual structure of political 
society. We venture to think that it is time that students 
of history should recognise this, and should recognise that it 
is not reaUy in accord with the characteristics of the political 
order of the Middle Ages to think of them as tending towards 
an international or universal unity, as far as this was to be 
found in the temporal order. What importance there may 
have been in the conception of a political unity under the 
control of the spiritual power we shall consider in detail 
in the second part of this volume. In our next volume we 
hope to consider what was the real importance and signi- 
ficance of such conceptions as those of Dante and other 
writers of the fourteenth century. 

As far as the mediaeval civilisation in the proper sense 
is concerned — that is, the civilisation which reached its cul- 
mination in the thirteenth century, — ^we feel ourselves com- 
pelled to say that its tendency was not towards unity but 
rather towards disisitegration, not indeed to such a confused 
anarchy as that of the tenth c^itury, but to the development 
of the national system of modem Europe. How far this 
system is again to be transformed by the creation of some 
new organisation of unity the future alone can show. 




PART II. 

THE THEORIES OF THE RELATIONS OF THE TEMPORAL 
AND SPIRITUAL POWERS. 


CHAPTER L 

INNOCENT III. 

In a previous volume we have dealt with the theories held 
by Innocent HI, regarding the relations between Church 
and State so far as they appear from the Decretals. These 
passages are very important but they do not cover the whole 
^ound, and it is necessary to consider his sermons and letters 
not included in the Decretals. 

The compiler of the Decretals did not hesitate to include 
very strong statements regarding the powers and pre-eminence 
of the Popes ^ ; these do not, however, give a complete idea 
of Innocent’s claims. So far as they go we have shown, in 
discussing the relevant passages, that while Innocent held 
that the spiritual power was greatly superior in dignity to 
the temporal, yet he also held that both alike were of divine 
appointment. In the case of the empire Innocent admitted 
the right of the German princes to elect their king to be 

^ Ejg., * Decretals,' 3, 1, 7. Pates- homo, sed Deus separat, quos Bomanua 
tatem transferendi pontiSoes ita sibi pontifex, qiii non puri hominis, sed 
retinuit Dominus et magister, quod veri Dei vicem gerit in teiiis, eocle- 
Boli bento Petro vicario suo, ot per siarum necessitate vel utilitato pensata, 
ipsum successoribuB suin, special! privi- non humana, sed divina potiua aucto- 
legio tribuit et concessit. . . . Non enim ritate dissolvit. 
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promoted to the empire, after his coronation by the Pope, 
but he claimed the right and authority to examine the person 
elected and to decide whether he was fit for empire. He also 
claimed the right to decide in the case of disputed elections.^ 
In the case of disputes between rulers, Innocent claimed the 
right to arbitrate where a question of sin was involved.® 

In the VercelU case he laid down the rule that suitors 
would not be heard by the Holy See in matters within the 
jurisdiction of the secular courts, unless justice were refused 
by the civil authorities concerned. Should justice be refused, 
recourse might be had to the bishop or to the Pope ; especially 
at a time when the empire was vacant and there was no 
superior to whom they might appeal for justice.® Finally, 
it seems that he maintained that it was for the Pope to decide 
in cases where it was uncertain whether the matter was 
one for ecclesiastical or for secular authorities to deal with.* 
The passages cited in the Decretals, from Innocent, do not 
include any reference to Constantine’s donation, but there 
is an important statement on this subject in one of his sermons 
to which we shall refer later on.® 

Every reader of Innocent's letters must be struck by his 
tremendous assertion of the Pope’s exalted position. Gregory 
VII. was content to be the vicar of St Peifer.® For Innocent^ 
the Pope is the vicar of Christ (or sometimes of God) ; less 


* Vol. ii. p. 217 f. 

» Vol. ii. p. 219 f. 

® Vol. ii. p. 223. 

* Vol. ii. p. 231 f. 

® See p. 183 f. 

* Thus (we quote from Erich Cas- 
par’s edition of Gregory VII. Begistor) 
i. 72 : “ Nos (t.e., Gregory) licet in- 
digni qui vicarii eius (i.e., of Peter) 
dicimur.” iii. 10a : “ Et ideo ex tua 
gratia, non ex meis oporibus credo, 
quod tibi plaouit et placet, ut populus 
chiistianus tibi (i.e., Peter] specialiter 
commissus mihi obediat specialiter pro 
vice tua michi commissa." Similarly 
in iii. 10 he writes : “ Conaiderantes 
quam districti iudicii de dispensatione 
ciediti nobis per beatum Fetrum apos- 


tolorum princupem.” Sometimes St 
Paul is associated with St Peter — e^., 
i. 34. Gregory gives absolution “ auc- 
toritato principum apostolorum Petri 
et Pauli fulti quorum vice quamvis 
indigni funigmur.” viii. 37 : “ Proinde 
comssimi filii, auctoritate sancte ro- 
mane ecclesie, vice beatorum aposto- 
lorum Petri et Pauli nobis licet indignis 
concosse." In many passages he speaks 
of himself as acting by the authority 
of Peter — e,g., i. 40 : “ Obsecremus 

et auctoritate beati Petri admonemus.” 
As in the passage quoted above from 
viij. 37, St Paul is occasionally asso- 
ciated with St Peter as gi^dng the 
authority. 
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than Gk)d but greater than man ; the successor of Peter 
and vested with the same powers. Thus in a sermon on the 
consecration of the Pope (possibly the sermon preached 
by him on the day of his own consecration) he speaks of him- 
self as placed above all peoples and kingdoms, endowed with 
the fulness of power, less than God but greater than man, 
judging all, but judged by God alone.^ In another sermon 
on the anniversary of his consecration he speaks of his marriage 
to the Church (of Borne) and of the dowry he has received — 
a priceless dowry, the fulness of spiritual and the “ latitude ” 
of temporal powers. As a sign thereof he has received the 
mitre to indicate his spiritual and the crown to indicate his 
temporal power.* His authority is divine rather than human.® 
He has received of God such fulness of spiritual power that 
no increase thereof is possible.* Innocent complained in 


^ M. P. L., vol. 217. Sermoncs de 
diversia. Sermo IT. In Conaecratione 
Pontifioia mazimi, col 657-8. Mihi 
naraque dioitur in Froplieta : “ Con- 
Btitui te Buper gontca et regns. ut 
evcilaa et deatruaa et disperdas et dia- 
aipea, et gedificea et plantea ”... 
cteteri vocati aunt in partem aollici- 
tudinis, aolua autem Petrua aaaumptua 
eat in plenitudinem potestatia. Jam 
ergo vidotis quia iste servua, qui 
super familiam conatituitur, pro- 
fccto vicariua Jeau Chriati, successor 
Petri, Christtis domini, Deua Plia- 
raonia : inter Deum et hominem mediua 
constitutus, citra Deum, sod ultra 
hominem : minor Deo, aed major 
bomine : qui de omnibus judicat, et a 
nemine judicatur : Apoatoli voce pro- 
nuntians, “ qui me judicat, Dominua 
eat 

* M. P. L.. vol. 217. Sermo lU. 
In Conaecratione Pontificis, col. 665, 
A and B. Haec autem sponaa (•.«., the 
Ecdeaia Bomana) non nupait vacua, 
aed dotem mihi tribuit absque pretio 
pretioBam, spiritualium videlicet pleni- 
tudinem et latitudinem temporalium, 
magnitudinem et multitudinem utro- 
nunque, Nam cteteri vocati aunt in 


partem aollicitudinis, aolua autem 
Petrus aaaumptua oat in plenitudinem 
poteatatia. In aignum apiritualium 
contulit mihi mitram, in aignum 
temporalium dedit irihi coronam ; 
mitram pro aacerdotio, coronam pro 
regno. 

* Reg. I. 447, col. 423 A. To the 
Archbishop of Towa, 3rd December 
1198, regarding the transfer of biahopa 
from one church to another. “ Non 
enim humane aed divina potius 
poteatate conjugium apirituale dia- 
aolvitur, cum per tranalationem vel 
depositionem aut etiam cessionem 
auctoritate Rom. pontifioia, quern 
constat ease vicarium Jeau Chriati, 
epiacopua ab Ecdeaia removetur.” 

• Bog. VI. 163, col. 177. To the 
king of the French, Slat October 1203. 
“ Nos igitur . . . mirati sumua non 
modicum et turbati, quod consilium 
iniiae videria, et concinnaase reaponaum 
contra aeJia apoatolicea poteatatem, 
tanquam j uriadictionem ejua velia aut 
valeu coarctare, quam non homo aed 
Deua, imo veriua Deus-Homo, in apiri- 
tualibus usque adeo dilatavit, ut 
nequeat ampliua ampliari, cum adjec- 
tionem non recipiat plenitudo." 
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Mafch 1211 to the Archbishop of Bavenna of the behaviour 
of Otto rv. From his letter it appears that many held that 
he had brought his sufferings on his own head by raising 
Otto to the throne. His reply was that Gk»d Himself said 
He repented having created man.^ As there is no acceptance 
of persons with God, so there can be none with him. He 
has been exalted to a throne where he judges even princes, 
and should the King of France, trusting in his might, oppose 
the Pope’s commands, he will be unable to stand before the 
face of God, of whom the Pope is viceregent.® Innocent 
compares the despatch of his envoys to the faithful, to the 
missions entrusted by Christ to his disciples.® He cannot 
tolerate contempt shown to himself, nay, rather to God 
whose place he holds on earth.® Philip (of France) should 


1 Beg. XIII. 210, 4th March 1211. 
Deo et vobis de imporatoro oonque- 
limui, qui benefloiomm nostrorum in* 
gratUB, et promiseionum suarum oblitus, 
retribuit nobis mala pro bonis, . . . 
multis insultantibus nobis quod merito 
ea patimur, cum nos fecerimus gladium 
de quo gravitei vulneramur. Sod 
insultstoribus nostris respondeat pro 
nobis Altissimus, qui puritatem animi 
nostri plene cognoscit, nec sine causa 
legitur de se ipso dixisse ; “ Panitet 
me fedsee hominem (Gen. vi.)" . . . 
Quis ergo de csstero sibi crcdat aut quis 
de ipso confldat, quandoquidem nobis 
fidem non servat qui, licet indigni, 
locum Christi tenemus in terris, qui tot 
et tanta sibi contubmus beneficia T 
* Reg. I. 171, col. 148 C, col. 150 C, 
17th May 1198. To Fbibp, king of the 
French. Licet dextera Domini suam 
fecerit in nostra promotione virtutem, 
, . . et illud nos voluorit dignitatis 
solium obtinere, ut non solum cum 
principibus, sed de principibus etiara 
judicemuB ; . . . (col. 160 C.) 

cum inspirante Domino immutabilem 
animum et inflexibile propositum 
habeamus nec prece, nec pretio, nec 
amore, nec odio decUnandi a semita 
rectitudinis ; sed via regia incedentes, 
nec ad dexteram declinabimua nec 


deviabimus ad sinistram ; sine per* 
sonarum acceptione facientes judicium, 
quia non est personarum acceptio 
apud Deum. Non ergo posses, quan* 
tumcunque confides de tua potentia, 
subsistere ante faciem, non dicimus 
nostram, sed Dei, cujus, beet im* 
meriti, vices exercemus in terris. 

* Bog. 1. 620, 8th January 1199. 
To Vulcan, King of Dalmatia, noster 
Dominus et fiiagister, qui prebuit nobib 
exemplum ut sequamur vestigia ejus, 
discipulos Buos per universas mundi 
partes od pra'dicandum direxit. . . . 
Quam siquidem observantes constitu* 
tionem providam et salubrem Rom. 
pontificos, vicarii Jesu Christi, qui in 
beato Petro . , . ab ipso Domino rc* 
oeperunt plenitudinem potestatis . . . 
per varia mundi climata a suo latere 
abquos dirigunt et transmittunt, qui 
fidoles in fido consolident, corrigenda 
corrigant, . . . 

* Beg. I. 486, 22nd December 1108, 
col. 463 A. To Richard, king of the 
EngUsh. Aboquin, quantumcximque 
personam tuam in Domino diligamus et 
honori tuo vebmus . . . deferre, con- 
temptum nostrum, imo Dei, cujus 
locum, licet indigni, tenemus in terris, 
non poterimus ulterius sequanimiter 
Bustinere. 
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recognise what honour and glory he bad received from all 
Christians for his obedience to the Pope’s orders.^ Kings so 
revere him that they hold devoted service to him to be a 
condition of good government.* Injured persons may have 
recourse to the Pope, the highest authority, and bound 
to do justice as “ debtor both to the wise and to the 
unwise.” ® The Archbishop of Tours is commended for 
consulting the Pope about matters regarding which he was 
in doubt, as the Apostolic See has by divine ordinance been 
placed over the whole world, and should be referred to by 
all in doubt on any matter.^ The King of Armenia is praised 
because he sought the help of the Eoman Church, not only 
in spiritual but also in temporal matters, and because he 
appealed to it to help him in defending Ids just claims (in 
justitiis Buis).® The name of the Apostolic See is revered 
even among nations which do not know God.* God who 
“wrought effectually in Peter to the apostleship,” also 


* Reg. III. 18, September or October 
1200. To the king of the French. 
“ Utinam intolligat regalie prudentia per 
seipaam et a euin ei fidelibuB fideliter 
exponatur quantum honoris et gloriie, 
laudis ot famr, in exsecutione manda- 
forum iiosti'orum, apud Tmnes aocre- 
verit Cliristionos.” 

* Reg. XVI. 131, 4th November 
1213. To John, king of the English. 
" Rex rogum et Dominus dominantium 
Jesus ChristuB . . . ita regnum et sacer- 
dotium in Ecclesia stabilivit ut saccr- 
dotale sit regnum et sacerdotium sit 
regale, . . . unum prteficions universis, 
quern suum in tern's vicariuro ordi> 
navit ; ut sicut ei Sectitur omne genu 
coalestium, terrestrium, et etiam in- 
fernorum, ita illi omnes obediant et 
intendant, ut sit unum ovile et unus 
pastor. Hunc itaquo reges seeculi 
propter Deum adeo venerontur ut non 
reputent se rite regnare, nisi studeant 
oi devote sorvire.” 

' See pp. 162 and 174 f. 

* Reg. II. 77, 18th May 119B. To 
the Archbishop of Tours. “ Quod sodem 
apoBiolicam consulis Bux>er his qun 


dubia tibi existunt gratum gerimus 
et acceptum, . . . ciim lex divinn 
constitutiouis eamdem scdem totius 
posuerit orbis terrarum magistram, 
ut quidquid dubitatur ab aliquo 
ab ea tandem ejusdem ratio re* 
quiratur.” 

® Reg. II. 253, col. 813 A, 25tfa 
December 1199. To the King of 
Armenia. “ Ei a quo est omne datum 
optimum et omne donum perfectum, 
qui oorda principum habet in manu 
.SUB et a quo est omnis potestas, quas 
poRsumus gratiarum referimus actiones 
quod te usque adeo in devotiono aposto- 
licii* sedis rodicavit, ut non Rolum in 
spiritualibus, sed in temporaJibus etiam 
ad auxilium Ecclesia: Romanaa recurras 
et in tnendis justitiis tuis per appella. 
tionem interpositam opem ejus iin* 
plores.” 

* Reg. XV. 189, col. 712 B. 20th 
October 1212. To the consuls and 
people of Milan. ” Fostremo a devo. 
tiono apostolicts sedis, cujus nomen 
reverondum est etiam apud gentos 
quee Dominum non noverunt, vos 
penitus subtraxistis." 
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“ wrought effectually ” through Innocent, persuading Philip 
by means of the papal legate to make a truce with Bichard.^ 
He writes to Bichard of England that he has taken action 
after consulting with the cardinals, and in accordance with 
divine revelation (divinitus revelatum).® The pre-eminence 
of the Apostolic See is due, not to the decree of any synod 
but to divine ordinance.* There proceeds from the Apostolic 
See a sword, very sharp and swift, and it binds those whom 
it strikes, not on earth alone but also in heaven.* 

It is as the successors of Peter that Innocent claims for the 
Popes their exalted position. In virtue of this succession 
they are vicars of Christ, and as his vicars they have received 
from him authority (principatum et magisterium) over all 
Churches, over all clerics, nay more, over all the faithful. 
Others have limited rule, the Pope alone has the fulness of 
power. Wliile the Popes are inferior to Peter in sanctity 
and in the power of working miracles, they are in every 
respect his equals so far as their jurisdiction is concerned.® 


^ Reg. II. 2i, col. CSS B, 26tli April 
1199. To Philip, king of the French. 
“ Qui operatus eat Fetro in apoatolatu, 
nobis per ipsum operari et cooperori 
dignatUs est, dum ad adventum dilecti 
filii noBtri . . . apost. eodis legati, terra 
cordis tui vcnientem super so imfarem 
devote suscepit. . . 

* Beg. I. 436, col. 416 B and C. 
20th November 1198. To Richard, 
king of the English. “ In facto capellss 
de Lamhee de conununi conailio fra* 
trum nostrorum procesaimus sicut 
nobis fuit divinitus revelatum. . . 

® Reg. n. 211 C, 771 A, 13th Novem- 
ber 1188. To Alexius, Emperor of Con- 
stantinople. “ Licet autem apostolioa 
sedes non tarn conatitutione synodioa 
quam divina caput et mater omnium 
Eoclesiarum existat. . . .” 

* Reg. VI. 181, col. 196 C, 6th 
December 1203. To the King of the 
Danes. “ ex cujus ore (i.e., the Apostolio 
See) procedit gladius bis acutius, pene- 
trabilior omni gladio ancipiti, et a 


mari ad marc vibratiUs in momento, 
utpote qui tanquam in ictu oculi mare 
transvolat, . . . ligane quos percutit 
non in terris solummodo, sed in 
ccelis.” '■ 

® Reg. II. 220, col. 779 B and C, 
24th November 1199. To the king of 
the Armenians. “ Romani pontifices 
Buccessores Petri et vicarii Jesu Christi, 
sibi invincem per successivos varie- 
tates temporum singuloriter succe- 
dentes, super Ecclesiis omnibus et 
cunctis Eoclesiarum prselatis, imo 
otiam fidelibuB universis, a Domino 
primatum et magisterium acceperunt ; 
vocatis sic ceteris in partem soUici- 
tudinis, ut apud eos plenitudo resideat 
potestatis. Non enim in Petro et cum 
Petro singulare illud privilegium ex- 
spiravit quod successoribus ejus futuiis 
UBq[ue in finem mundi Dominus in 
ipso concessit ; sed prater vitas sane- 
titatem et miraculorem virtutes, par 
est in omnibus jurisdictio suoces- 
Borum.” 
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It is from St Peter that the Apostolic See (or as Innocent 
also calls it the Boman Church, or the Universal Church) ^ 
has received the primacy over all other Churches. James, 
the brother of our Lord, content with Jerusalem, left to 
Peter the government not only of the Church Universal, but 
also of the whole world (S£eculum).‘ 

We must now examine what authority Innocent did claim 


^ Innocent seems to use indiffer* 
ently the words “ universalis ecclesia,” 
“ Romana ecclesia," and “ apostolica 
sedes " to describe the church of 
which Peter was the divinely appointed 
head, to whom the Popes succeeded, 
with all the powers given to Peter 
(See note 6, p. 166). In his latter of 
1190 to the patriarch of Constantinople 
(Beg. II. 209, col. 762 D to 763), he 
shows how it is that the Boman church 
is also the " ecclesia universalis." He 
writes : " Nos autem inquisitioni tuae 
talitor respondemus, quod Ecclesia 
duabus de causis universalis vocatur. 
. . . Hicitur enim universalis Ecclesia 
qusB de universis constat Ecclesiis, 
qua: Grasco vocabulo Catholica no- 
joinatur. £t socundum^hanc accep- 
tionem vocabuli, Ecclesia Bomana 
non est universalis Ecclesia, sed pars 
universalis Ecclesis, prima videlicet 
et prsecipua, veluti caput in coipore ; 
quoniam in ea plenitude potestatis 
cxistit, ad cteteros autem pars aliqua 
plenitudinis derivatur. Et dicitur 
universalis Ecclesia ilia una qua: sub 
se contlnet Ecclosias universos. Et 
secundum hanc nominis rationera 
Romana tantum Ecclesia universalis 
nuncupatur, quoniam ipsa sola singu- 
laris privilegio dignitatis csetens est 
prelata ; sicut et Deus universalis 
Dominus appellatur. . . . Est enim 
una generalis Ecclesia, de qua Veritas 
inquit ad Petrum ; Tu es Petnia, 
et guper hane petram oedifieoho Ecele- 
eiam meam {Matt. xt>i. 18). Et aunt 
multae particulares Ecclesiae. ... Ex 


omnibus una coneistit, . . . et una 
priceminet omnibus. ..." If the 
universalis ecclesia is the body in the 
firmament of which are set the two 
great lights (t.e., powers), it would 
seem logically to follow that Peter 
and his successors are supreme over 
both, but Innocent does not draw this 
conclusion (see also p. 158). 

* Beg. II. 209, col. 769 C. D, 12th 
November 1199. “ Huio (».e., Peter) 

Dominus ovoa suas pascendas voca- 
bulo tertio repetito commisit ; ut 
ulienuB a grege Donoinico censeatur 
qui eum etiam in successoribus suis 
noluerit habero pastorem. Non enim 
inter has et illas oves distinxit, sed 
simpliciter inquit ; Poses oves meos 
(Joan. xxi. 17), ut omnos omnino in- 
telligantur ci esse commissic. Jacobus 
euim frater Domini, qui videbatur esse 
columns, Jeroaolymitona sola con- 
tentuB, ut ibi semen fratiis preemortui 
suscitaret ubi fuorat crucifixus, Petro 
non solum universam Ecclesiom sod 
totum reliquit steculum gubernan- 
dum. Quod ex eo etiam evidenter 
apparet, quia cum Dominus apparuisset 
in littore discipulis navigantibus, sciens 
Petrus quod Dominus esset, se misit 
in mare ac aliis navigio venientibus, 
ipso sine beneficio navis ad Dominum 
festinavit. Cum enim mare mundum 
dosignet, juxta verbum Psabnistss 
dicentis ; Hoc mare magnum et 
epatioavm, illic reptilia quorum non 
e»t numerue (Psalm cm. 26) ; per 
hoc quod Petrus se misit in mare, 
privilegium expressit pontificii singu- 
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as Pope in temporal matters. In a previous volume ^ we 
have seen that in one of his letters he compared the pontifical 
and the royal authority to the sun and moon. In another 
letter he developed this. As the moon receives its light 
from the sun, so the splendour of the royal power and authority 
is derived from the pontifical authority.® The logical con- 
clusion would appear to be that the royal authority is derived 
from the pontifical. Innocent, however, did not draw the 
conclusion, though here as in other cases he appears, con- 
sciously or unconsciously, to be laying a foundation for future 
explicit claims.® It is clear from other letters that Innocent 
did not as Pope claim supreme temporal power. Thus, 
in a letter to the consul and people of Jesi, he speaks of his 
unlimited spiritual jurisdiction over peoples and kingdoms, 
while by the grace of God he has also much power in 
temporal matters.* Again, in a letter to the Archbishop of 
Eavenna, he writes, that ecclesiastical liberty is nowhere 
better secured than where the Boman Church has authority 
both in temporal and in spiritual matters.® In the Govern- 
ment of the Ecclesia two swords are required, the spiritual 


laris, per quod universum orbem sus- 
oeperat gubemandum ; csteria apos- 
tolis ut vehiculo navis contentis, ciun 
nuUi eorum uni versus fuerit orbis 
commissus, sed singulis singulae pro- 
vinoia: vel Eoclesia* potius dnpu- 
tatB." 

From this it would appear that 
“ Bseculum ” and “ mundum ” are 
equivalent. 

^ Vide vol. ii. p. 147, note 4 : p. 215, 
note 1 ; and p. 226. 

* Reg. I. 401, ool. 377, 30tb October 
1108. To the prior and to the “rec- 
tors ” of Tuscany and of the duchy. 

Forro sicut luna lumen suum a sole 
Bortitur, qua> re vera minor est illo 
quantitate simul et qualitate, situ 
pariter et eflectu ; sic regoii.s potestas 
ab auctoritate pontiiicali suae sortitur 
dignitatis splendorem ; cujus con- 
spectui quanto magis inhuret, tanto 
majori lumine decoratur ; et quo plus 


ab ejuB elongatur aspectu, eo plus 
proficit in splendore. Utraque vcro 
potestas sive primatus sedom in Italit. 
meruit obtinere, quao dispositione di- 
vina super universas provincias obti- 
nuit priiicipatum.’* 

* The logical conclusion was drawn 
by later writers. See p. 318 eeq, of 
this volume. 

* Bog. II. 4, I7th March 1199. To 
the consul and people of Jesi. “ Cum 
apostolics sedis jurisdictio spiritualis 
nullis terminis coorctetur, imo super 
gontos at regna sortita sit potostatem, 
in multis etiam per Doi gratiom ejus 
oxtendilur jurisdirtio temporalis.” 

® Reg. I. 27. To the Archbishop 
of Ravenna and his suffragans. Un- 
dated; written early in 1198. “Nus- 
quam melius ecclosiasticse consulitiir 
libertati quam ubi Rcclesia Rom. tom 
in temporalibus quam spiritualibus 
plenam obtinet potestatem." 
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and the material. Both are given by Gk)d direct ; the one 
to spiritual and the other to temporal rulers.^ We shall deal 
later on with Innocent’s reference to Constantine’s donation ; 
we need only mention here that he treats the donation by 
the emperor as of grace, and there is no suggestion, as in 
Innocent IV. ’s letters, that the Pope only received from 
Constantine that to which he was already entitled. ‘ 


We have still, however, to explain Innocent’s explicit 
assertion of Peter’s supremacy, not only over the whole 
Church, but also over the whole “ ssBculum ” or “ mundum.” • 
It was in virtue of his ofiSce as Christ’s vicar, in succession 
to Peter, that he appointed and deposed kings, that he gave 
them protection, that he ordered contending parties to make 
peace, that he took the orphans and widows of crusaders 
under his protection, and that he confirmed treaties of peace, 
agreements, grants, and statutes. We shall give some examples 
of the action taken by him in various cases, and the grounds 
given by him for taking it. 

Towards the end of 1199 or the beginning of 1200 Innocent 
had written Kaloyan of Bulgaria (whom he addressed simply 
as “ nobilis ”) asking him to receive his legate.* Kaloyan 


^ Beg. III. 3, 11th October 1200. 
To the king of the Hungarians. ** Cum 
ad vindictam malefactorum ot laudem 
lionorum, matcrialis usum gladii et 
t(‘:T(jnuni a Domino acceperis poten- 
tatum.” 

Reg. VII. 212, col. 627 B and C, 
7th February 1205. To the king 
of the French. “ gladimn, quom 
Petrus per soijjsum exercet, non 
metuunt, qvii sunt extra ovile Domini 
constituti . . . expedit, ut ssaculnria 
gladius potostatis, qui od malefactorum 
vindictam a regibus ot principibus 
bajulatur, ad vindicandom evaginetur 
injuriam Salvaturis . . . Ut igitur 
glodium, quern Dominus tibi trodidit, 
. . . non videoris sine causa portaxe ; 
. . . oportet ut, . . . causam Dei alleges 
gladhs apud cos.” 


Reg. IX. 217, col. 1060 B, 4th 
January 1206. To Duke Ladislaus. 
** Nunquid ideo tibi gladius est ab 
ipso (t.r., Ood) collatus. . . .” 

Reg. XI. 28, col. 1368 D. “ Qua- 
propter, dilcctissimo hli, gladium quern 
ad vindictam malefactorum, laudem 
vero bononun a Domino accepisti, 
gladio nostro junge.” 

In Beg. XV. 189, col. 711 D, 20th 
October 1212. To the consuls and 
people of Milan the Pope speaks of 
himself os one “ quibus Petii gladius 
pst commisBus ’’ — i.e., he claims only 
oiu- sword. 

® See p. 306. 

* See p. 167. 

* Reg. II. 266. Undated, probably 
end of December 1109, or early in 
January 1200. 
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did not reply till 1202. In his letter Kaloyan, who styled 
himself emperor, asked the Church of Borne to grant him a 
crown and the honours given to his ancestors.^ Innocent 
replied on the 27th November 1202, addressing Kaloyan 
this time as “ dominmus ” of the Bulgarians and Wallachians, 
informing him that he found in the papal registers that 
many kings, of the lands now subject to him, had been crowned, 
and that his chaplain whom he was sending to Bulgaria 
would, among other matters, inquire into the facts regarding 
the crown conferred by the Church of Borne on his ancestors.* 
As Bulgaria had only regained its independence from the 
Greek Empire a few years before,® and the fourth crusade 
had just commenced,* caution was obviously necessary in 
formally recognising the Bulgarian kingdom. In the following 
year, after the capture of Constantinople in July and the 
restoration of the emperor Isaac Angelus to the throne, the 
situation had altered. Some time before September 1203, 
Kaloyan wrote Innocent telling him that the Greeks had sent 
him their patriarch, promising to crown him as emperor, 
and to make his archbishop a patriarch (Innocent had not 
done so), but he refused their advances and again asked the 
Pope to have him crowned as emperor and to promote his 
archbishop.® Innocent replied holding opt to the “ dominqs 
Bulgarorum ” hopes that his requests would be granted.* 
A few months later the Pope wrote Kaloyan, “ the King of 
the Bulgarians and Wallachians,” that he was sending him 
by a cardinal, a sceptre and a diadem. In virtue of his power 
as vicar of Christ, and bound to feed his sheep, he appointed 
him king over his flock, trusting in the authority of him by 


^ Beg. V. 116, sometime in 1202. 

‘ Beg. V. 116, col. 1114 C, 27th 
December 1202. “ Nos igitur ut super 

boo majorom certitudmem haberemus, 
regesta nostra perlegi fecimus dili- 
genter ; ex quibus evidenter com- 
perimns quod in terra tibi subjeota 
multi reges fueiint coronati. . . . (col. 
1115 B) Mandamus quoque ipsi (the 
papal legate), ut de corona progeni* 
toribus tuis ab Ecclesia Bomana 


collata, tarn per libros veteres quam 
alia documents, inquirat diligentiua 
veritatem." 

® The Bulgarian revolt commenced 
in 1186. 

* The siege of Zara commenced on 
the 10th November 1202. 

* Beg. VI. 142. Not dated. Some- 
time in 1203. 

* Beg. Vl. 144, 10th September 
1203. 
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whom Samuel anointed David as king, and seeking to provide 
for the welfare of the people both spiritually and temporally. 
Before his legate crowned him, Kaloyan was to swear that he 
and his successors, and all the lands and peoples subject to 
him, would remain devoted and obedient to the Boman 
Church. As requested by Kaloyan’s envoy, he gave the king 
authority to mint money with his image on it (tuo chaxactere 
insignitum).^ There is no reference in this letter to the 
previous history of Bulgaria, nor to the inquiries previously 
ordered by Innocent, the action is based solely on Innocent’s 
authority as vicar of Christ. In a separate letter, probably 
written at the same time, he sent the king a standard (vexillum) 
to “ use against those who honour the crucified one with their 
lips, but whose heart is far from him.” ® 

Sverre, the King of Norway, bad for some time been 
engaged in a serious conflict with the Church in Norway, 
and Innocent directed that his followers should be excom- 
municated and their lands placed under interdict.® He 
also ordered the King of Denmark (per apostolica scripta 


» Reg. vn. 1, 24th February 1204, 
col. 270 C. “ Cum igiter, licet immeriti 
ejuB vices geraraus in terris qui domi- 
r^tur in regno hominum, cui voluerit 
dabit illud, utpote per quern regea 
regnant et principea dominantur, cum 
Petro et succesaoribua auis, et nobis 
in eo, noverimus esse dictum " ; £90 
pro te rogavi, Petre, ut non deficiat 
fidoa tua, tt <u aUguando eonveraut 
oonfirma Jratrea tuoa {Luc, XXII.) 
“ cum ex praecepto Domini ovea ejus 
pascere teneamur ; populis Bulgaro- 
.rum et Blacorum, qui multo jam tem- 
pore sb uberibuB matris euae alienati 
fuerunt, in spiritualibus et tempo- 
ralibus patema soUicitudine providere 
volentea, ejua auotoritate coBfisi per 
quern Samuel David in regem inunxit, 
regem te statuimus super eos, et per 
dilectum filium, Leonem . . . apostolica 
sedis legatum, . . . soeptrum regni ao 
legium tibi mittimta diadema, ejua 
quasi nostria tibi manibua imponen- 
VOL. V. 


dum, recipiendo a te juratoriam eau- 
tionem quod nobia et auccesoribua 
nostris et Ecclesiie Romans devotua 
et obodiena permanebia, et cunctaa 
terras et gentea tuo aubjectaa imperio 
in obedicntia et devotione sedis apos- 
tolica conservabis. Ad petitionem 
inauper venerabilis fratria nostri, . . . 
quern ad aedem apostolicam deatinaati, 
publicam in regno tuo cudendi mone- 
tam tuo charactere inaignitam liberam 
tibi conoedimus facultatem.” 

* Reg. VII. 12, 26th February 1204. 

* Beg. I. 382, 6 th October 1108, 
col 362 C, D. “ Ne autem ejus per- 
veraitaa deaaviat diutiua in inaontea 
. . . mandamus quatenua Norwagira 
populum diligentiuB moneatis ne ipsum 
ulteriua sequi prssumant, aut ei proa- 
tare auxilium vel favorem.*’ Those 
who disobey to be excommunicated, 
and the lands of Sverre’s supporters in 
Norway to be placed under an inter- 
dict. 


L 
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iDBiidaTniiB) to take up armB agaduBt him.^ He also 
directed the Archbishop of Norway to exconununioate a 
bishop supporting him.* This was in 1198. In 1211, long 
after Sverre’s death, the disputed succession again came 
before Innocent, the supporters of his descendants still 
refusing to accept the Pope as arbiter.* 

Besides appointing and deposing kings, we find Innocent 
actively supporting them. Thus in March 1202, before 
John’s finfll breach with Philip, Innocent wrote the Arch- 
bishop of Eouen, directing him to take action against John’s 
rebellious barons in Normandy, or in his other lands in France. 
He was, on the Pope’s authority, to warn them, and if this 
failed he was to inflict ecclesiastical punishments.* 

We may take other instances of Innocent’s action in pro- 
tecting kings from his dealings with Hungary. It is notice- 
able that, though the Eoman Church had long-standing 
claims on Hungary as a feudal State, the Pope does not issue 
any of his orders as feudal lord of the kingdom. Bela, King 
of Hungary, was succeeded by his son Emerich, who had been 
crowned daring his father’s lifetime. Coelestine III. forbade 
the Hungarians to assist Andrew, Emerich’s brother, on pain 
of excommunication, and in support of this policy one of 
the first letters written by Innocent aftgr his accession w^ 
to the Abbot of St Martin’s, summoning him to Eome to 

^ Reg. I. 383, 0th October 1198. fraternitati tue per apoatolica scripta 
“ Seienitatem regiam rogamus, mone- mandamus atque preccipimwi, quate- 
mus et exhortamur in Domino, ac per nus, si qui in Normannia vel aliis 
apoatolica scripta mandamus quatonus partibus cismarinis eidem regi sub- 
ad defendendaa Eoolesias, oloricos in jectis contra eum prsesumpseiint re- 
Bua libertate tuendos, liberandos pau- bellate et ipsi debitam subtrazerint 
peres et potentes de manu perseoutoris reverentiam et honorem, presump- 
illius, imo etiam ad dejiciendum mon- tionem eorum auctoritate nostra suf- 
Btrum iUud (*.e., Sverre) , . . taliter loltua, monitione prasmissa, per cen- 
accingaris, ut et a Deo retributionem suram eoclesiasticam, appellatione re- 
Btemam et nostram consequi gratiam mota, compescss, mandatum aposto- 
speoiabuB merearis.” licum taliter impleturus, quod et 

^ Beg. 1. 384, 6th October 1168. nostram et regiam gratiam veleas 

* B«g. XIV. 73, 7th June 1211. See uberius promereii.” 

also Hurter's ‘Qesohichte Papst In- We shall refer later on to the 
nooenze des Dritten,’ vol. iii. chap. action taken by Innocent to support 
zvi. John after he had become a vassal of 

* Beg. V. 31, 7tb May 1202. “Ideo the Church (p. 184), 
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answer for the support he had given to Andrew.^ Before 
his consecration he also wrote Andrew, directing him to cany 
out tbe promise he had given his father to go on crusade. 
In case of failure he would be anathematised, and should 
his brother die childless he would be passed over in the succes- 
sion by his younger brother.^ In June the same year, at 
Emerich’s request. Innocent allowed the king, so long as 
Hungary was in a disturbed state, to retain in the kingdom 
any twenty crusaders he chose.^* He wrote at the same time 
to Andrew, ordering him (per apostolica scripta tibi mandamus) 
to be faithful to his brother, and forbidding him to make an 
armed attack on the king or to stir up sedition against him. 
Disobedience was to be punished by excommunicatioD, and 
his lands and those of his supporters were to be placed under 
interdict.* In February 1203 he directed the archbishops 
and bishops in Hungary to give an oath of fidelity to Ladislaus 
before his father, Emerich, started on crusade. He gave 


> Reg. I. 7, early in 1 198. 

* Reg. I. 10, 20th January 1198. 
« Verum eodem patro tuo Bublato de 
medio, cum Hierosolymitanum iter 
te accipere simulasaea, assumpta) pere* 
grinationis oblitus quam contra inimi- 
(!t>e cruois dirigere debuei%8, in fratrem 
tuum et rognum Hungariee convertisti 
aciem bellatorum, . . . Nob autem, quoa 
diebuB istis ad pontificatuB offioium, 
licet immeritos, Dominua evocavit, 
tarn paci regni Hungaris quain tu» 
volentea aaluti conaulere, nobilitatem 
tuam rogamua, . . . ac per apostoUca 
tibi acripta praecipiendo mandamus 
quatenua, . . . propoaitum iter arripiaa 
et humiliter prosequaria ; ne si onus 
tibi a patie injunotum et a te sponte 
Busceptum occasione qualibet detrec- 
taria, patema te leddas auccesaione 
indignum et hereditatia emolumento 
priveria oujus recusaveria onera aup- 
portare. Sciturua ex tunc anatha- 
matis te vinculo aubjacere, et jure 
quod tibi, ai diotus rex aine prole 
decoderet, in regno ungariie compe- 
tebat ordine geniturte, privandum, et 


regnum ipaum ad minorem fratrem 
tuum appellatione postpoaita devol- 
vendum. 

> Keg. I. 270, leth June 1198. 

* Reg. I. 271, 16th June 1198. “Ea 
aemper Eccleaiee RomaniB regnum 
Ungarie devotio counivit, ilia aem- 
per dilectionis sinceritas Eccleaiam 
eidem regno conjunxit, ut apostolica 
sedes regno ipsi tarn in apiritualibus 
quam temporalibua paterno: aollici- 
tudinis affectum curaverit impertiri et 
regnum ipaum a fide eu: unitate aedia 
apoatoUcie nulla recesserit tempestate, 
. . . nobilitatem tuam rogamua, mone- 
muB et exhortamur in Domino, ac per 
apostolica tibi acripta mandamus qua- 
tenuB taliter de cectero in Sdelitate 
ipaiuB (i.e.. King of Hungary) ac devo- 
tione persiatas. . . . Ad hteo, tibi dis- 
trictiuB inhibemus ne in regem vel 
regnum anna movere praeaumaa vel 
aeditionom aliquam Buscitare. . . 
Should he disobey, the wchbiahops 
and bishops had orders to excommuni- 
cate him, and place his lands under 
interdict. 
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this order that the pontifical authority should so guard and 
defend the kingdom that it conld not be transferred to another.^ 
A year later, at the king’s request, he ordered the Archbishop 
of Gram to crown his son, though a minor ; the father giving, 
on behalf of his son, the customary oath of obedience to the 
Eoman Church, and an undertaking to maintain the bberty 
of the Hungarian Church.® In April 1205, after the death of 
Emerich, the Pope wrote, as vicar of Christ and bound by his 
apostolic ofSce to protect minors, directing Andrew not to 
allow the regalia to be dispersed during the minority of his 
nephew, Ladislaus.® At the same time he directed the Hun- 
garian clergy to defend the king against attack.® In June 
1206 he again addressed the Hungarian prelates and nobles 
on behalf of Ladislaus, directing them on pain of ecclesiastical 
penalties to take the oath of fidelity.® 


^ Beg. VI. 4, 26th February 1203. 
" Ut igitur in absentia tanti principis, 
... ad regni tutelam ot defensionem 
taliter pontificalia accingatur aucto- 
ritas, quod regnum ejus transforri non 
posait ad bostes . . . fraternitati vestra: 
per apostolica acripta mandamus et 
diatricte praecipimus, quatenua. ante- 
quam rex ipse (».e., of Hungary) iter 
peiegrinationis arripiat, cum, juxta 
doctrinam Apoatoli, ait regi tanquam 
praenellenti ab omnibus deferendum, 
Ladislao, filio ejus, quem Dominua per 
gratiam suam illi concessit heeredem, 
debitum juramentum fidelitatis exlii- 
bere curetis,” the penalty for breaking 
the oath to be excommunioation, also 
“illis etiam, quos idem rex, tarn ad 
filii sui ouram, quem annuente Domino 
exspectamuB . . . hanedem et patri 
succesBorem in regno, quam administra- 
tionem regni commiserit, juxta ord- 
inationem regis ipsius rererentiam 
debitam exhibeie curetis.” 

* Beg. VU. 67, 26th April 1204. 
Before crowning the archbishop “re- 
cepturuB ab ipso patre, filii sui vice, 
corporaliter juramentum' super aposto- 
lice sedis obedientiam, quam super 
Eoolesis Ungarica libertate, sicut pro- 


genitoros sui cum humilitate ac devo- 
tione debita impenderunt.” 

» Reg. Vni. 39, 25th April 1205. 
“ Ut igittir eidcm rogi (i.e., Ladislaus) 
regni jura Integra conserventur, nos, 
qui apostolatus oflinio teneinur tueri 
pupillum, cum illius, quamvis indigni, 
vices geramuB in terris oui dicitur per 
Froplietam ; Pupillo tu eris adjutor, 
. . . auctoritafe prxsentium sub obtes* 
tationc divini judicii districtius inhi- 
bemus, ne, dum idem rex fuerit in 
eetate minori, alienentur regalia in 
detrimentum ipsius. . . .” 

« Bog. VIII. 40, 25th April 1206. 
“ Ut igitur ei'ga regem ipsum, qui post 
patris deoessum vobis dominua re- 
mansit ot bacres, fidelitatis constantiam 
observeris, auctoritate vobis prasen- 
tium districtius inhibemus, ne cui 
contra coronam ipsius consilium vel 
auxibum impendatis, sed resistatis 
omnino, regis defendentes honorem, 
si quis forsitan contra eum agere 
tentaret." (See also VIII. 42 of 
same date, and VIII. 41 of the 27th 
April.) 

® Beg. IX. 70, 7tb June 1206. 
“ universitatem vestram monemus. 
et exhortamur in Domino, per apos- 
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We must turn to another important aspect of Innocent’s 
relations to the Temporal Power. We find him frequently 
intervening in conflicts between rulers, endeavouring to 
persuade or compel them to peace with each other. We 
shall in later chapters have to consider the similar action 
specially of Boniface YIII., and in our next volume we shall 
have to deal with some works which seem to indicate that 
the conception of some international system or method of 
setting forward peace was, for some time at least, of 
importance. 

In a previous volume ^ we have dealt with Innocent’s letter 
to the French archbishops and bishops regarding his claim to 
arbitrate between Philip, King of France, and John, King 
of England, and requiring the cessation of hostilities. 

There were many previous and subsequent cases in which 
Innocent directed the contending parties to make peace or 
a long truce, but this case is remarkable from the stress laid 
by Innocent on the fact that he was taking action on a com- 
plaint by John that Philip had sinned against him, and that 
he was therefore bound as Pope to deal with the complaint 
and to inquire into the charge. This was the letter finally 
selected for the Decretals, no doubt because it appeared to 
give the Pope all Ahe power he required, while avoiding the 
appearance of direct intervention in political controversies. 
It would be difi&cult to conceive of a case in which one or 
both the contending parties could not be accused of sin. 

According to Wendover, a papal legate had endeavoured, 
in 1189, to compel Philip of France and Eichard to come to 
terms with Bichard’s father, Henry II., and had threatened 
to put all Philip’s lands imder interdict. Philip refused to 
submit to the legate’s orders, and denied that the Boman 
Church had any right to sentence a King of France for pun- 
ishing a rebellious vassal, the veiy point taken by Philip in 

tolica vobia scripta praeoipiendo man* tliey do not obey, the Archbishop of 
dantea, quatenus soboli, qus regi Uraon and the Bishop of Varadin have 
nasoetur eidem, quod, auctore Domino, instructions to compel them to carry 
futuruxn speratur in proximo, jura- out these orders “ districtione qua 
mentum fidelitatis ad mandatum patris convcnit, appellatione remote.** 
ipsiuB sine difiBcultate pra>BtetiB.*' If * Vol. ii. pp. 219-222. 
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1203.^ In 1198, the first year of Innocent’s pontificate, Bichard 
appears to have complained to the Pope of injuries he had 
receiyed during his absence on crusade. One of the persons 
he accused was Philip. The Pope replied that Philip had 
brought counter charges, and that he hoped to be able to come 
himself and inquire into the matter. Should he be unable 
to come, he would have the matter settled by a legate. He 
concluded his letter by a peremptory order to Bichard to 
make peace and to keep it ; otherwise, trusting in the power 
of the Almighty, whose vicar he was, he would by ecclesiastical 
pressure (districtione) compel him and the King of France 
to keep the peace.® He also wrote a similar letter to Philip, 
dwelling on the obligation that lay on himself as Pope to 
restore peace among those at variance with one another.® 

While Philip and John were at war in 1203 the Pope issued 
peremptory orders to Philip to make peace, or a truce with 
a view to a lasting peace. 

He threatened Philip in case of disobedience with ecclesi- 
astical penalties, and wrote a similar letter to John. In his 
letter to Philip he based his action on the duty laid on him 
to seek peace and ensue it. He dwelt on the horrors of war. 


' Mathew Fans. Vol, ii. p. 339. 

• Reg. I. 230, 3l8t May il98. 
Should he be unable to come (col. 
1 09 A) “ per legatos nostros quod 
justum fuerit, sino porsonaTum accep- 
tione, favente Domino, statucmus. 
niud autem eerenitatem regiam uo- 
lumuB ignorare, quod quantumcunquo 
nobis molestum existeret prefatum 
regem Francis ac te ipaum in aliquo 
moleatare, non poterimua aliquatenus 
eustinere quin voe ad pacem ineundaro 
pariter et eorvandam |>er districtionem 
eccleeiaaticam ratione preevia com- 
pellamua ; non de nostiis viribue con- 
fidentes, sed de illius omnipotentia 
cujos vices, licet immeiiti, exercemus 
in terria.” 

* Reg. I. 366. Date not given, but 
probably in the aummer of 1198, some 
months after the letter to Bichard 


referred to aUCve. “ . . . Unde nos* 
qui vices Chnsti, licet insufficionles, 
exercemus in terris, ejus sequentos ex- 
emplum et praidecessorum nostromm 
consuetudinem imitantes, ad reforman- 
dam inter discordantes, veric pacis con. 
cordiam intendere volumus et tenemur ; 
prsRBOrtim cum ex discordantium ipao- 
Tum disaidio magnum tarn ipsis quam 
Eccleaiis et pauporibus terrsa auae imo 
et toti Christiano populo provenerit 
dotrimentum.” See alao Reg. VI. 163, 
31st October 1203, to the King of 
France. According to this letter (col. 
177 A) Richard complied very un- 
willingly while Philip accepted at once. 
This was no doubt the case, as Richard 
was at the time pressing Philip hard, 
and intervention was as tmwelcome 
to Richard as it was well-timed for 
Philip. 
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and on the encouragement given to the Saracens hj this 
conflict between Christians. He was bound to interfere 
lest the blood of the multitudes slain be required at his hand, 
and he therefore sent his envoys to secure peace, or a truce 
leading to peace, between the two kings.^ Philip, before 
answering, called a meeting of his magnates, ecclesiastical 
and lay. After he was assured of their support, he replied, 
according to a papal letter, that he was not bound to submit to 
the papal decision in feudal matters (de jure feodi et hominii), 
and that the Pope had no say in controversies between kings 
(nihil ad nos (i.e., the Pope) pertinet de negotio quod vertitur 
inter reges). Innocent, in his reply, expressed his astonish- 
ment that the king should appear to wish to limit the Pope’s 
jurisdiction in matters. He expressly disclaimed any intention 
of dealing with a feudal matter, but with the question of sin, 
raised by John’s complaints against Philip. This is the first 


1 ReR. VI. 68, 26th May 1203. 
“ Cum regia Rerenitaa non ignoret quod 
apud nos ease non debeat acceptio 
personarum, inde credimua earn non 
graviter suatinere, ai circa ipsam paa- 
toralis olhcii debitum exaoquamur. 
. . . Siquidem ease non debot in ore 
jioatro verbum Domini ^lligatum, sed 
liberum potiua, ut corripiamua libore 
inquictos. . . , Oportet ut nos, qui 
vicem ejus (i.e., Jeaus) licet indigni 
exercomua in terria, ambulemua que- 
madmodum ambulavit, . . . Novit 
autom regia celsitudo, quod inter ipaaa 
Dominiciu Nativitatia primitiaa, pa- 
cem angolus bona: voluntatia hominibus 
nuntiavit, ot in articulo paaaionia 
pacem Dominus in diacipulos, quasi 
hcpreditario jure tranafudit, dum, quoai 
ultimum teatamontum conficiena, in- 
quit eia ; Pacem meom do vobia ... 
et . . . post resurectionem auam hao 
primum voce ad diacipulos fuit usua ; 
Pax vobia, et iterum dico pax vobia. 
No igitur nos, qui aumus aecundmn 
Apoatolum hairodos Dei, cohsredea 
autem Chriati, relictsc nobia hraredatis 
exlubeomua indignoa et gratis, . . . 


ostendamus iagratos, pacem evange- 
lizare tenemur filiia pacia prsaer- 
tim, . . Innocent speaks of the 
evils which have been caused by the 
dissension between him and John, not 
only to their respective kingdoms, but 
to the whole Christian people. He 
dwells on the horrors of war, the en- 
couragement given to the Saracens 
and the ruin of soula. “ Ne igitur 
sanguis tot populorum de noatria 
manibuR requiratur, ne rei tot mor- 
tium, ut . . . videamur, si quod abait ! 
langvam canes miUi non vaUntes 
kUrare tacuerimus in tanta necestdtate.” 
He is sending the Abbot of Casemari 
and others to exhort him to make 
peace or a truce to enable a peace to 
be settled with John. “ Alioquin, 
quontumeunque tarn te quam ipsum 
in Domino diligamus, dissimulare 
tamen nulla ratione poterimus, quin 
ea, quRi dictus nuntius nostor, juxta 
formam sibi datam a nobis, 
duxerit statuenda, faciamua inviula- 
biter observari.” A similar letter 
(69) was sent to the king of the 
English. 
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letter in which the Pope refers to these complaints. He still 
dwells in this letter on the evils and wickedness of war.^ 
This was on the 31st October 1203. A few months later, 
probably in April 1204, Innocent wrote the French ecclesi- 
astics a letter, portions of which were incorporated in the 
Decretals, and to which we have previously referred.* In 
this letter the Pope lays much more stress than in his letter 
to Philip, on the fact that he does not desire to diminish or 
to interfere with Philip’s powers, and he emphasises the fact 


^ Beg. VI. 163, Slat October 1203 
(col. 177 D). “ Neo hoc dicimua, tan- 
quam nobis potestaiem velimus inde- 
bitam UBurpare, vel qviidquam injun- 
gere quod ad officii noatri non per- 
tineat poteatatem. Quid enim monui* 
muB, quid auggeaaimus T . . . Certe si 
bene leoolimus, ut faceretis pacem vel 
trengaa, aalva justitia utriuaque . . . 
(col. 178 A). Quod enim evangelizare 
pacem ox injunoto nobia officio tenea- 
mur Faalmista nos docet.” Innocent 
quotes other passages from the Scrip- 
tures on the necessity of preaching 
peace and on the penalties for disre- 
gard of the commands (col. 178 C, D). 
“ Freterea, nullus dubitat aanap mentis, 
quin noatruTn sit de iia quie bA salutem 
vel damnationem animse pertinent 
judicaie.” He then dwells on the 
horrors of war, and urges his own re- 
sponsibility should he not oppose such 
proceedings. He proceeds to touch on 
John’s complaints (col. 179 C). '* Ecce, 

conqueritur rex Anglias, frater tuus ; 

. . . quod pecces in eum, . . . Corripuit 
te inter te aliquando et se solum, . . . 
frequenter commonuit, ut ab ejus 
desisteres lessione. Adhibuit quoque 
non solum duos vel tres testes, sed 
multos magnates induxit, ut inter te 
ao ipsum ruptas pacis foadera reforma- 
lent, . . . Verum quia per hoc apud 
oelsitudinem tuam penitus nil profecit, 
quod in eum peccaveras, Ecclesiee, 
juxta verbum evcmgelicum, nuntiavit. 
Eodesia vero uti circa te maluit affec- 


tions patema, quam judiciaria potos- 
tate. Ideoque serenitatem tuam per 
prtedictum abbatem (t.e., his envoy) 
non potestative corripuit, sed benigne 
commonuit, ut a fratris cessares injuria, 
et cum eo, vel in verge pacis fcodera, 
vel oongruentes treugarum inducias 
convenires. Quid igitur restat de 
csitero, nisi quod si Ecclesiam non 
audieris, sicut hactenus non audisti, 
to sicut ethnicum et publiceutiun, quod 
dolentes redicimus, babeat, et post 
primam et secundam correctionem 
evitet T . . . Sed dices forsitan, quod 
non peccas in eum ; sed et ilie repli- 
cabit in oontrarium, quia peccae. Quid 
ergo in hujusicodi contradictionis arti< 
culo faciemuB 1 Nunquid, inquisita 
pleniuB et cognita veritate, procedere 
juxta mandatum Domini omittemus T 
(col. 180 B). Si forsitan asseras quod 
non pecces in regem prgedictum, sed in 
eum utaris potius jure tuo, cum ille que- 
ratur quod graviter pecces in eum . . . 
ne in hoc quasi dubio vol humanum 
prgecipitare judicium, vel mandatum 
divinum negligere videamur, humiliter 
patiatis," . . . that his envoy emd the 
Archbishop of Bourges “ super hoc de 
piano cognoscat, non ratione feudi, 
cujus ad te speotat judicium, sed ocoa- 
sione peccati, cujus ad nos portinet 
sine dubitatione ceusura.” Should 
Philip disobey “ per prscdictum abba- 
tem officii nostri debitum exseque- 
mur.” 

* Vol. ii. pp. 219-20. 
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that he is dealing with a question of sin in which the Pope’s 
jurisdiction could not be questioned. He makes a very 
brief reference to the horrors of war (religiosorum locorum 
excidium, et stragem . . . populi christiani), but the special 
feature of the letter, included in the Decretals, is the stress 
laid on John’s complaint that he had been sinned against. 

Innocent asserted his right to intervene in quarrels betwe^ 
secular rulers before and after his contest with Philip, but 
he did not endeavour to justify his action as based on a 
complaint by one of the parties. We shall cite a few cases. 

In 1199 there was a dispute regarding Borgo San Donino 
between Piacenza and Parma. Innocent wrote that “inas- 
much as according to the apostle love is the fulness of law, 
dissension makes men transgressors of the divine law,’’ and 
he directed his representative to require Piacenza and Parma 
to come to terms, and if they failed to do so of their own 
accord, to compel them, if necessary by excommunication, 
to submit to the Pope’s judgments.^ Here it will be observed 
that the mere fact of dissension is treated as a sin, and as 
giving the Pope ground for compelling submission to his 
judgment. In 1207 Innocent wrote the Florentines requiring 
them to make peace on reasonable terms with the Siennese, 
ais the quarrel was»the caiise of “ grave rerum dispendium,’’ 
grave injury to men’s bodies, and “iinmane ’’ danger to their 
souls, while it belonged specially to the Pope, as vicar of 
Christ, to restore peace. He had accordingly instructed one 
of his cardinals to take the necessary action, and should 


^ Reg. II. 39, 27th April 1196. To 
the Abbot of Lodi. “ Cum plunitudo 
legia, secundum Apostolum, ait dilectio, 
profecto diaaonsio divinu: legia hominem 
conatituit transgreasorem.” Innocent 
goes on to deal with the dispute be- 
tween Ficenza and Parma regarding 
Borgo San Donino and directs the 
abbot (col. 681 C and D) “ per te 
et alios quoa ad huno neceasarios 
cognoveris ease traotatum, ad eorum 
concordiam et pacem intendas, . . . 
Si vero deauper datum non fuerit ut. 


per admonitionem et oxhortationem 
ipsoTum et tuam, impleri valeat quod 
mandamus, tu per excom. potea- 
tatxim, conaulum et concUiariorum et 
principalium fautorum tarn Placent 
quam Parmeno, ipsos Placen. et Farm, 
ad Bubeundum judicium nostrum aufii- 
cientisaima in manibus tuia hino inde 
priEstita cautione . . . (col. 682 A) 
et eis inauper conomineris quod, nisi 
mandatis paruerint apostohesB sedis, 
manus nostras super eis curabimus 
aggravare.” 
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either party prove contumacious, he was to deal with it by 
ecclesiastical censure.^ 

In 1209, in a letter to the consuls and citizens of Genoa, 
Innocent dwells on the danger to souls, the injury to pro- 
perty, and the “ pcrsonarum dispendium ” caused by the 
quarrel between Genoa and Pisa, and on his duty to deal with 
those disregarding his orders. He refers also in his letter 
to the way in which the quarrel hindered relief being given 
to the Holy Land.* 

The last letter we shaU refer to, in this connection, is one 
addressed by Innocent to John in April 1214, a few months 
before the battle of Bouvines. In it Innocent directed John, on 
pain of ecclesiastical censure, to make a truce with Philip to 
last at least till after the General Council, summoned for 1216, 
was over, and it appears from the letter that he also wrote 
to Philip in similar terms. He gave these orders as the war 
between John and Philip prevented help being sent to the 
Holy Land and was causing other dangers, and he was there- 
fore bound in virtue of his office to intervene. Besides ordering 
an immediate truce. Innocent directed that two arbitrators 
(mediatores pacis) be appointed to treat for a permanent 
peace. Should they fail, the two kings were to submit to 
Innocent’s decision, and give guarantees that they would 
obey.® There is no reference to any complaiixt by either 


1 Reg. X. 86, nth July 1208. "Cum 
ergo diecordige tantae causa in grande 
rerum dispendium, grave dumuum 
corporum, et immane periculum oiiima- 
nim redundare noscatur, et ad nos 
tanto pertineat speoialius rcvocare 
discordantes ad pacem quanto diUe- 
lentiuB prgs cieteris htcreditamus oam- 
dem, quibuR earn mediator Dei et 
hominum Jesus Christue, cujus nos, 
licet indigni, vicem exercemus in terris, 
non solum nascendo per angelum nun- 
tiavit, “ Oloria tn excelas Deo et in 
terra pax hominibua bonce voluntatU 
. , .” dicentem, vorum etiam moriendo 
quasi testamento legavit, cum dixit ; 
*' Pacem meam do vobis, pacem re- 
lingua vobig ...” ... ad ipsam, si 
desuper datum fuerit, patema sollici* 


tudino VOS duximus roduoendos . . , 
priefato cardinali dodimus in mandatis 
ut ad ea quee prannisimus . . . insistat 
... in partem, si quam repererit con- 
tumaccm, sublata appeilatione, dis- 
tnntionis ecclesiastics promulgando 
consuram.” 

* Beg. XII. 65, 20th June 1209. 

* S. 186, 22nd April 1214. " Cum 

ex guerra quce vertitur inter te et . . . 
Bhilippum . . , impediatur Torru 
Sancta: succursus, ... aliaque in- 
numera timeantur ex ea pericula pro- 
vontura, nos apostolicce sedis servitii 
debito provocati, ad roformationem pa- 
cis intendimus interponere, . . . tibi 
an priofato Francorum regi firmiter 
injimgamus per censuram ecclesias- 
ticam, VOS, si necesse fuerit, compel- 
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party, and it is singular Innocent should have ventured to 
give peremptory orders after hia previous rebuff by Philip. 
Possibly he counted on the political situation to compel the 
parties to yield. 

The cases we have cited appear to show that Innocent 
held that as vicar of Christ he could require the rulers of 
States or citieB at war with one another to cease hostilities 
and to submit to his judgment, even though neither party 
had appealed to him. 


There was another class of cases in which Innocent fre- 
quently intervened — namely, where the interests of widows 
and minors were concerned. He describes himself as “ debtor 
to widows and orphans ” ; and one of those whose wrongs 
he endeavoured to right was Berengaria, the widow of Bichard 
I. In this capacity in 1204 he wrote John that he had given 
orders that unless he voluntarily did justice to Berengaria, 
he would be compelled to do so by ecclesiastical pressure.^ 
Next year he wrote again on the same subject, as the rep- 
resentative of Christ, who is no acceptor of persons and who 
does justice to all, and accordingly directed John to carry 
out his agreement regarding Berengaria ’s dowry. Should 
John fail to do so, man inquiry was to be made and the pro- 
ceedings referred to the Pope for orders.® In 1208 the dowry 


lendo ut pro tot et tsntis periculis 
evitandiB, treugas ineatia et obsorvctie 
od invirem saltern usque post geiierolo 
concilium celobrandum ; rebus in eo 
statu manentibuH in quo erunt cum 
ipsoi treugo! a partibus firmabuntur. 
Kt duo mediatores pacis absque 
malitia eligantur, qui fideliter interim 
tractcnt de concordia reformanda, 
qusi, si forte provonire non possunt, 
nostro vos arbitrio committatis, prs- 
stitis super his cautionibus.” 

^ Kog. VI. 194, 4th January 1204. 
“ serenitafem tuam rogamus attente 
et monemuB, . . . quatenus, divinai 
piotatis intuitu, et nostrarum procum 
obtentu, snspedictse roginoc (i.e., Boren- 
goria) oblata restituaa universa, eidero 
super hia taliter satisfaciens, quod 


majestatom divinom, quam per ha>o 
gravitcr ofiondisti, valcos complacare, 
oc laudem et gloriem in conspectu 
hominum promereri. Alioquin, quia 
viduis ot orphanis specialiter sumus 
in sua justitia debitores, tusp saluti 
potius consuIentcB, . • . abbatibus, 
dcdimuH in mandatis, ut ipsi te ad 
restitutionem . . . et ad justitiam . . . 
coram eis plenariom exbibendain, moni* 
tione prEemissa, per district lonem eccle- 
siosticam, appellatione remota, com* 
pellant.” 

* Beg. VII. 168, 16th December 
1204. " Si judex, qui nec Doum 

timebat, nec hominem, verebatur, 
commotus ad instantiam viduiu con- 
quorentie, de adversario suo vindictam 
fecit eidem, quanto magis noa a clamo- 
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had still not been paid, and Innocent wrote to John that if 
he did not admit any obligation to her, he should refer to the 
Pope, who as the vicar of Christ was inspired by Grod in his 
judgments. John had failed to appear before the Pope, 
though Berengaria had been represented, and Innocent could 
no longer postpone action. Should ha not appear within a 
month all lands included in Berengaxia’s dowry would be placed 
under interdict.^ 

Shortly after his accession there was a remarkable case of 
papal intervention. Ihnoocnt gave as the ground of his 
action that by virtue of his office he was bound to give com- 
fort to the afflicted, and he therefore ordered the release of 
Sibilla, widow of Tancred, and of others all imprisoned by 
the orders of Henry VI. in Germany.* It seems very unlikely 
that Innocent would have ventured to issue such orders 
except in the state of confusion in Germany due to the death 
of Henry VI. and the dispute as to the succession. Innocent 
not only ordered the release of Sibilla and other prisoners, 
but directed the recipients of his letter to excommunicate 
those holding the prisoners in custody, and to place the whole 
diocese in which they were imprisoned under interdict. There 
is no suggestion in the letter that the Pope had acted as 


libuB viduarum non debemus avertere 
aures noatras, qui, licet immeriti, ejus 
locum tenemus in terria, qui omnibus 
injuriam patientibus, sine personorum 
acceptione, facit judicium, et voce 
prophetica subveniri jubet oppreseo, 
et viduam defensari T " 

^ Reg. XI. 223, 2lBt January 1209. 
Innocent wrote John regarding Bercn* 
garia’s dowry (col. 1538 B). “ Venim- 

tamen si te forsan existimes eidem in 
aliquo non teneri, coram nobis, qui 
personam hominis in judicio non 
acoipimuB, sed justum judioium, prout 
ille nobis inspirare dignatur qui omne 
judicium dedit Filio, judicamus, saltern 
ipsi debueras justitiam exbibere, ao 
non uti potentiae magnitudine contra 
illam.” This did not end the affair, 
but we have quoted enough to show 


how Innocent proceeded in such 
matters. 

' Reg. I. 26. To the bishop of Sutri, 
&c. Undated, probably February 1198. 
“ Verum ne compassionis nostro; sola- 
tium, qui patientibus ex susceptee 
administrationis debito compati volu- 
muB ot tenemuT, penitus subtrahatur, 
qui bus ipise Dominus jam videtur ex 
parte plocatus.” Innocent has ordered 
the archbishop and others to release 
Sibilla and other prisoners. “ si man- 
datum nostrum forte non fuorit adim- 
pletum, VOS in detentores eorum ex- 
communicationis sententiam proferatis 
et terras eorum, imo totam dioecesim, 
in qua nobiles ipsi tenentur vel ad 
quam fuerint forte translati, interdicto 
Bubatis.” 



OHAP. I.] 


INNOCENT m. 


173 


feudal overlord of Sicily. He based his action entirely on 
his duty as Pope to comfort those in trouble. 

Crusaders were under the special protection of the Church. 
We need only refer to a few letters issued in the first year of 
Lmooent’s reign as Pope. In one letter to the Archbishop 
of Magdeburg and his suffragans he directs that the property 
of all crusaders, from the time they take the cross, be taken 
under the protection of St Peter and of himself, as well as of 
all archbishops and bishops. He also gave instructions 
regarding the action to be taken in the case of wrongs 
done to crusaders placed under the protection of the 
Church during their “ peregrinatio.” ^ In the same year 
he gave orders to Philip of Swabia and to the Duke 
of Austria to return the ransom paid by Bichard for his 
release while he was on his way back to England from 
Palestine.® 

An important function of the Pope at this time was to 
confirm agreements between secular rulers. For obvious 
reasons it was often of great advantage to both parties to 
have an agreement solemnly confirmed by the head of the 
Church and recorded in his registers. A case in point is his 
confirmation at the j:equest of the King of Prance of an agree- 
ment between him and Count Baldwin of Flanders. It was, 
Innocent wrote, his duty in virtue of his apostolic office to 
provide for the peace and quiet of all, but it was specially 
incumbent on him in this case owing to his affection for 
the king and owing to the advantage (commodum) to the 
Church when Philip and his kingdom were at peace. He 
confirmed the agreement as reasonable, drawn up by religi- 

^ Beg. I. 300, 27th June 1108. The peregrinatione permanaerint, specia. 
letter commenceB, “ Quanto gravioribus liter aub protectioue sedia apoatolics 
rerum et peraonamm periculia ae conatituti." 

opponunt qui relicta domo propria pro ‘ Beg. I. 230, 3lBt May 1198, and 
liberatione Balutiferie orucia et terree 242, 30th May 1108 respectively, direct 
aanctcB, . . . tanto circa tuitionem the return by the Duke of Swabia 
ipaorum et rerum auarum vigilontior and by the Duke of Auatria of money 
cura nobia inciunbit ; cum tarn ipai taken from Richard T. 
quam rea eorum aint, doneo in aanota 
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oufl and prudent persons, properly authenticated and sworn 
to, and accepted by both parties (ab utraque parte recepta).^ 
Frequently in confirming agreements the Pope laid domi 
that any one infringing them should be dealt with by 
ecclesiastical censure (this would ordinarily be excom- 
munication).^ 

Besides confirming agreements, we find other cases in which 
Innocent directed the clergy to enforce orders given by a 
prince — e.g., he wrote the Archbishop of Guesen and his 
suffragans directing them to enforce the decision of the Duke 
of Silesia that Cracow should always be held by the eldest 
son of the reigning duke.’ 

We have already referred to the Vercelli case, in which 
Innocent laid down that injured persons were entitled to 
appeal to the Pope for redress where there was no other 
competent court or temporal superior to do them justice.* 
He quotes Alexius as urging this principle in an appeal to 
the Pope against his uncle, another Alexius, who had usurped 

» Reg. I. 130, early in May 1198. utraque parte recepta auctoritate apost. 

Licet ex injuncto nobie apostolatue cunfirmamua et preeeentis ecripti patro* 
officio cunctorum teneamtir providere cinio communimus.’* 
quieti et pacem inter singulon exoptare, ' E.!/., Reg. III. 40, 10th December 
quietem tuam et regni tui tanto spe- 1200, between the Count of Flaniiois 
cialius conservare volumue et debemus and the widtw of the former courk. 
et inter magnifleentiam regiam et “ si quia, contra conventiones pree- 
hominea buob firms paria existeie miaaas quaa volumue et mandamue 
foedera atudiosius afiectamus, quanto inviolabiliter obaervari, venire prs- 
pereonam tuam specialiori dili^imua aumpserit, voa, auctoritate nostra suf- 
in Domino charitate, et pacem tuam fulti, temeritatem hujusmodi, per cen- 
et regni tui ad Ecclesise oommodum suram, appellatione remota, curetie 
oognoBoimus efficaciua redundare. £a toliter caatigare, quod, iniquitate re- 
propter chariae. in Christo fili, tuis preaaa, pacis foedera permaneant in- 
justis precibuB inclinati et petitionibu3 concusaa, que non possent aine mul- 
tuis, quantum cum Deo poesumus, torum diapendio violari.” 
gratum impertientea aaaenBum, felicis * Reg. XIII. 82, 8th June 1210. 
mem. Celeatini papec praedecessoris fratemitati veatrs per apoatolica 
noatri vestigiis inhaerentea, compoai- acripta mandamus quatenua inatitu- 
tionem factam inter serenitatem tuam tionem de majoritatia praeeminentia, 
et dilectum filium nostrum Balduinum aicut ad utilitatem et pacem totiua 
comitem Flandriae pro pause perpetuo provinciae dignoscitur ease facta, fociatis 
aervanda, aicut rationabiliter facta eat per censuram ecdeaiasticeun sublato 
coram vine religiosia et prudentibus appellationia obataoulo firmiter obser* 
et scripto authentico roborata et vari. 
firmata pluiibus juramentia et ab * Vide p. 162. 
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the empire of the East.^ In this case political considerations, 
and possibly also the difficulty of enforcing an award, may 
have prevented his taking action. A remarkable instance 
of intervention, going appar^tly far beyond the Vercelli 
case, occurred in 1205, when he directed the Archbishop of 
Armagh to deal with a complaint brought by one lilorman 
noble in Ireland against another. The complainant alleged 
that he had been compelled by force to give up his property 
in Ireland and leave the country and abandon all his claims 
there. Innocent’s orders to the archbishop were to inquire, 
and should he find that war had been levied unjustly on the 
complainant, the aggressor must restore the property taken 
and release him from his oath. Should he disobey the arch- 
bishop’s orders, he was to be excommumcated, bis lands 
placed under interdict, and the complainant released from 
his oath.* 


Among the most noteworthy incidents of the pontificate 
of Innocent III. is the Albigensian Crusade. The two great 
headquarters of Manichean forms of heresy, at the end of the 
twelfth century, were Southern France and Iforthem Italy, 


^ Reg. V. 122, 16th November 1202 
(eel. 1127 A). “Nos autem imporiali 
prudent! n tali ter duximus responden- 
dum, quod praedictua Alexius olim ad 
presentiam nostram accedcns, gravem in 
nostra et fratrum nostrorum priesentia, 
multisnobiliumRomanorum astantibus, 
propoBuit quieationem, asaerens quod 
patrem ejus injuste coperis, et feceris 
etiam nequitor exoiecari, eos diu deti- 
nens carcerali custodiiD mancipatos, et 
quia ad superiorem nobis non poterat 
liabere recursum, et nos, juxta Aposto- 
him, eramuB tarn sapientibus quam insi- 
pientibus debitores, ei justitiam facere 
tenebamur. . . See also the Mont- 
pellier case referred to in a previous 
volume, where he justifieB his legitima- 
tion of Philip’s children by the fact 
that Philip had no superior in temporal 
things to whom he could apply (vol. ii. 
p. 213 f.). 


* Reg. Vm. 114, Ist July 1206. 
Innocent directs the Archbishop of 
Armagh and other clerics to deal with 
the complaint of John de Couroy 
against H. de Lacey. Should it prove 
to be true that the former was wronged 
by the latter, “ Cum igitur simus in 
00 loco, dispononte Domino, constituti, 
ut, secumdum verbum propheticum, 
deboamus dissolvere coUigationes im- 
pietatis, et fasciculos deprimentcs ac 
dimittere oos qui confracti sunt, 
libcros et diarumpere omne onus,” then 
the wrongdoer must restore what he 
had taken by violence, and must re- 
lease his victim from the oaths extorted 
from him. Disobedience to be punished 
by excommunication and interdict. 

Orpen, ‘ Ireland under the Normans,’ 
vol. ii. chap, xvii., p. 141, gives an 
account of this quarrel, between John 
de Couroy and Hugh de Lacey. 
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and specially the former. These forms of heresy had Idng 
engaged the attention of the ecclesiastical and of the secular 
authorities. As far back as 1022 a number of heretics had 
been condemned at a synod held at Orleans,^ and the matter 
had repeatedly come before other provincial synods, some 
of them presided over by popes.® In 1179 the Lateran Council 
referred in one of its decrees to the open profession of heretical 
doctrines in Gascony and in parts of the county of Toulouse. 
The faithful were bidden protect the Christian population 
against the heretics. The property of heretics was to be 
confiscated, and it was declared that their rulers might law- 
fully enslave them. Those who took up arms against them 
were to receive some remission of the penalties of their sins, 
and they were to have from the Church the same protection 
as was given to crusaders.® Two years later Lucius III. at 
Verona, supported by Frederick I., anathematised the Cathari 
and other heretics, and on the advice of his bishops at the 
suggestion of the emperor, he directed that inquiries should 
be made by the clergy in every parish where heresy was 
suspected. Counts, barons, “rectors,” &c., were to swear, 
if required by the archbishop or bishop, to help the Church 


^ Hefele. Con. Ges., vol. iv. p. 074 £. 
Second edition. 

^ L.C., p. 680, 687, 731, also vol. v. 
346-6, 668, 608, 642-4. Leo IX. and 
Calixtus H. respectively presided over 
the synod of Bheims (IV. 731) and 
the Council of Toulouse (V. 346-6). 
See also Mansi, vol. xxi. col. 718, 
the decree of the synod at Bheims 
over which Eugenius III. presided in 
1148. 

Bee also l.c., col. 632 canon 23 of 
second Lateran Council. 

■ Mansi Con., vol. xxii., col. 231 f. 
The 27th decree *' De hereticis ” de- 
clares “ Eapropter quia in Gosoonia, 
Albegesio, et partibus Tolosanis, et 
aliis locis, ita hsretioorum, ques alii 
CatharoB, siUi Fatrinos, alii Fublicanos, 
alii aliis nominibus vooant, invaluit 
damnata perversitas, ut jam non in oo* 


culto, sicut oUqui, nequitiam suam exa*- 
ceant, scd sutun errorem pubUce mani- 
festont . . . anathemati decemimus sub- 
jacere ; et sub anathemate prohibemus 
ne quis eos in domibus, vel in terra sua 
tenere, vel fovere, vel negotiationem 
cum eis exercere prassumat.” Similar 
penalties are prescribed for aU who 
support them and “Belaxatos autem 
se uoverint a debito fideUtatis et 
hominii ac totius obsequii ; . . . Con£- 
cisoenturque eorum bona, et liberum 
sit principibuB, hujusmodi homines 
Bubjicere servituti.” 

The decree proceeds to declare the 
privileges to be obtained by those who 
take up arms “ biennium de poeni* 
tentia injuncta lelaxamus ” and “ sicut 
eos, qui sepulchrum Dominicum visi- 
tant, sub ecclesis defensione recipi- 
mus.” 
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against heretics and their supporters. Those disregarding 
the order were to be punished by excommunication, and 
their lands to be placed imder interdict. Cities resisting 
the order were to be cut off from intercourse with other cities, 
and to be deprived of their bishoprics.* 

Innocent held it to be one of his most important duties 
to deal with heretics,^ as his office required of him to mam- 
tain the kingdom of God free from scandals.’ In April 1198 
he despatched a monk named Earner to visit the South of 
France, and he ordered the ecclesiastical and secular authorities 
to help him. He ordered them in the case of obstinate heretics, 
excommunicated by Earner, to confiscate their property and 
to banish them. Should the heretics stay on after Earner 
had issued an interdict, the nobles were, as became Christians, 
to deal still more severely with them. Earner had received 
from the Pope full powers of excommunication and interdict, 
and the princes must not be displeased at such severity, as 
Innocent was determined to do all in his power to extirpate 


^ Mansi Con., vol. xxii., col. 478. 
Decree at synod of Verona 1181 against 
heretics. “ Ad ktec, de opiscopali con* 
silio, et suggestione culminis imperialis, 
principum ejus, adjecanus, ut quili- 
bet archiepiscopuB vel episcopus, per 
se, vel archdiaconom suiim, aut per 
alios . . make inquiry regarding 
heretics and any found be dealt with 
by the bishop. Befnsal to tako an 
oath “ superstitions danmabili " to 
suffice for condemnation m an 
heretic. “ Statuimus insuper, ut 
comites, barones, rectores, consules, 
civitatum et aliorum locorum, juxta 
commonitionem arohiepiscoporum et 
episooporum, proistito corporaliter jura- 
mento promittant, quod in omnibus 
prediotis fortiter et efflcaoiter, cum 
ab eis fuerint exinde requisiti, eoole- 
siam contra hssreticos, et eonim com- 
plices adjuvabunt, et etudebunt bona 
fide, juxta officium et posse suum, 
ecolesiastloa similiter et imperialia 
atatuta, circa ea qus diximus, execu* 
VOL. V. 


tioni mandare. Si vero id observare 
noluerunt, honore, quern obtinent, 
sx>oIientuT ; et ad alios nullatenus assu- 
mantur ; eis nihilo minus excommuni- 
cations ligandis, et tenis ipsorum 
interdicto ecclesin supponendis. Civi- 
tas autem quae his decretalibus insti- 
tutia duxerit resistendum, vel contra 
communitionem episcopi punire neg- 
lexerit resistentes ; ii.Ha.niTn careat 
commercio civitatum, et episcopali se 
noverit dignitate privendam.” 

* Reg. II. 03, 7th May 1199. “ Inter 
soUicitudines nostras ilia debet esse 
priBcipua, ut oapiamus vulpeculaa 
que moliuntur vineam Domini demo- 
liri, species quidem habentes diversas, 
sed caudas ad invicem coUigatas, quia 
de vanitate oonveniunt in idipsum.” 

* Beg. IX. 208, 20th December 
1206 (col. 1060 C). “Cum igitur, ex 
injuncto nobis officio, de regno Dei 
oollegere soandala teneamur, et quan- 
tum possumus, hujuamodi bestias (i.s., 
heretics) oppugnare.*' 

M 
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heresy. Any one who favoured or shielded such heretics 
was also to be excommunicated and was to receive the same 
punishment as those whom they favoured.^ 

In the same year he confirmed orders issued by his legate 
in Lombardy forbidding the admission of heretics to any 
dignities ; nor were they to be allowed to take part in elections. 
All podestas, consuls, and members of official bodies were to 
swear to maintain these orders. In the same letter he con- 
firmed the authority given by the legate to the Archbishop 
of Milan to enforce these provisions by excommunicating any 
who might prove contumacious, and by placing their lands 
under an interdict.* In a letter to the King of Hungary the 
Pope stated the penalties he enforced against heretics (in 
his own territories), and asked him to banish them and to 
confiscate their property.* 

* Beg. I. S4, 21st April 1198. “Ad judicio. quam ad extirpandos hiere- 
hsc, nobilibus viris principibus. comi* ticos . . Receivers and favourers 
tibus et universis baronibus et magna- of heretics are to be dealt tritb as 
dbus in vestra provincia coostitutis severely as heretics by the Pope’s 
prscipiendo mandamus et in remis* legate. 

sionem injungimus peccatorum, at * Beg. I. 298, 15th Juno 1198. His 
ipsoB benigne recipientes pariter et legate in Lombardy “ instituit ut do 
devote, eis contra hereticos tam viri- caitero hairotici ad consilia ot digni- 
liter et potenter assistant, ut ad vin- tatcs Lombardis nullatenus admit- 
dictam malefactorum, laudnm vero tantur ner el^endi alios eis arbitriuci 
bonorum, potestatem sibi traditam confcratur nec in eligendis porsonis 
probentur laudabiliter exercore, et m ad eas vocein debeant aliquam obtinere. 
qui haereticorum ab erroie suo com- Ad id autem servandum in posterum 
moniti noluerint resipisoere, postquam potestates, consules, consilia Lom- 
per preedictum fratrem Rainerium bardie astringendos constituit jura- 
fuerint excommunicationis sententia toria cautione et te ad recipienda jura- 
innodati, eorum bona confiscent et menta eorum in quibusdam civita- 
de terra sua proscribant, et si post tibus doputavit, indulta tibi (the Arch- 
interdiotum ejus in terra ipeorum pre- bishop of Milan) libera facultate con- 
sumpseriut commoraii, graviua anim- tumaces excommunicationis et terras 
advertent in eos, sicut decet prin- eorum interdict! sententiis feriendi." 
cipes ohristiannoB, . . . Dedimus autem Those orders were confirmed by the 
dicto fratri R. liberam facultatem ut Pope. 

eos ad id per excommunicationis sen- ’ Reg. UI. 3, 3rd October 1200. In 
tentiam et interdictum terrse appeUa- a letter of the previous year (Reg. III., 
tione remote compellat, nec volumus 25th March 1109) to Viterbo, in the 
ipsos segre ferre aliquatenus vel moleste papal territories. Innocent had directed 
si eos ad id exsequendum tam districte that not only heretics but all who 
compeUi prascipimus, cum ad nil favoured them in any way were to be 
amplius intendamus uti severitatis punisliod. They were to be avoided by 
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Eetuming to Xanocent’s action with regard to heresy in 
France, we find that for several years he endeavoured to deal 
with the heretics of Toulouse and of the neighbouring districts 
through their rulers, but relatiors became more and more 
strained. In 1207 Eaymond, the Count of Toiilouse, was 
excommunicated by Peter of Castelnau, the papal legate, 
and Innocent wrote the count, endorsing his legate’s action and 
threatening to take away lands held by him of the Church, 
and to summon the neighbouring princes to take away his 
other lands.^ A few months later, 16th January 1208, Peter 
was murdered. The Pope, acting on suspicion of his com- 
plicity, again excommunicated the count, and a crusade was 
started against the heretics.® Innocent also authorised the 
seizure of his lands by any Catholic, subject to the rights 
of the overlord. The Pope had before this made several 
ineffectual attempts to get Philip, King of France, to take 
the matter up, but Philip was not prepared to run any risks 
with King John of England still on his hands, and he even 
attempted to limit strictly the number of crusaders from 


All. Any one guilty of heresy became 
ipso facto “ infamis,” and incapable 
of holding public office and of giving 
e^dence, nor could suclPa one inherit. 
In addition to other penalties, in papal 
territories their property was to be 
confiscated. Innocent also directed 
that similar penalties should bo im- 
posed elsewhere by the secular powers. 
Failure to inflict such punishment 
would be dealt with by ecclesiastical 
punishments. The justification for 
such severity was that heretics “ Dei 
Filium Jesum Christum offendunt, a 
capite nostro, quod est Christus, eccle- 
siastica debont districtione pru'cidi, et 
bonis tomporalibuB spoliari, cum longo 
ait gravius setemam quam temporalem 
licdere majestatem.” 

1 Keg. X. 09, 29th May 1207 (col. 
1163 C). With regard to neighbouring 
princes the threat is “ universis cir- 
oumpositis principibus injungemus ut 
in te velut in hostem Christi et Ecclesie 


porsecutorem insurgant, rctiuendo sibi 
quascunque terras do tuis poterunt 
occupare.” 

> Beg. XI. 20, col. 1367 B, not 
dated, but sometime before the middle 
of March 1208. Although the Count of 
Toulouse was already excommunicated, 
yet “ quia tamen certis indiciis mortis 
sancti viri (t.e., Feter de Castelnau) 
preesumitur esse reus . . . ob liano 
qiioque causam anathematizatum eum 
publice nuntietis . . . auctoritste spos- 
tolica denuntietis ab eo interim absol- 
utos et cuilibet catholico viro licere, 
halvo jure domini principalis, non solum 
persecui personam ejusdem, verum 
otiam occuparo ac detinere terram 
ipsius.’’ 

In October of the same year (Reg. 
XI. 166) Innocent announced that 
crusaders against “ provinciales hiere- 
ticos ” were under the protection of 
the Church. 
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his kingdom, but had to withdraw his orders in view of the 
popular enthusiasm.^ He also took exception to the Pope’s 
orders regarding the count’s lands. 

After the conquest of Baziers by the crusaders, they be- 
stowed it on Simon de Montfort, their leader. This grant was 
confirmed by Innocent, who also gave orders that each house 
should pay annually three denarii to the Holy See as a sign 
that Simon de Montfort would maintain them in devotion 
to the Holy See and to the true Church.® When later on he 
was pressed to agree to the confiscation of all the lands of 
Baymond of Toulouse, he refused on the ground that he 
had not so far been convicted of heresy. Innocent, notwith- 


* Letters of Pope to Philip Augustus 
calling on him to suppress heresy in 
Languedoc. Reg. VII. 79, col. 362 C, 
28th May 1204. Innocent directs the 
king if the nobles or cities will not eject 
the heretics from their lands or receive 
or favour them “ ipsorum bona con* 
Ssces, et totam terrain eorum domanio 
regio non differas applicare.” 

Reg. VII. 166, 16th January 1206 ; 
Reg. VII. 212, 7th February 1205 ; 
Reg. X. 140, col. 1297 D, 17th No- 
vember 1207. In this last letter the 
Pope directs “ ills valeat remiseio pec- 
catorum quam his qui laborent pro 
terrae sancte subsidio." 

Reg. XI. 28, col. 1368 D, March 1208. 
Innocent calls on the king to punish 
the murder of the legate and to 
add, to the sword of the pope, his 
sword “ quern ad vindictam male- 
factOTum, laudem vero bonorum a 
Domino accepisti, gladio nostro junge.” 
He directs him should the Count of 
Toulouse not repent, to drive out 
the count and those who support 
him, and to replace the heretics by 
Oatholics. 

Reg. XI. 229, 3rd February 1209. 
Innocent begs the King of France to 
appoint some one to lead the crusaders. 

For Philip's refusal to take part in 
this crusade see Delisle, ‘ Catalogue des 


Actes de Philippe Auguste,’ p. 612, No. 
1069 ; and for his attempt to limit the 
' number of crusaders, see Vic and 
Vaissete, ‘ Histoire Generalo de Lan- 
guedoc,’ ed. of 1879, vol. viii. 142. 
For Philip’s objection to the con- 
fiscation of Raymond’s lands, see 
Delisle, l.c., p. 612 f. 1083. Philip 
writes, “ Do eo autem quod vos pre- 
dict! comitis terram exponitis occu- 
pantibus. 8ciati.s quod a viris litteratis 
et illustratis didicimus quod id de jure 
facere non po^stis, quousque idem cfe 
heretica pravitate fuerit condemp- 
natus. Cum autem inde condempnatua 
fuerit, tantum demura id significare 
debetis et mandare ut terram illam 
exponamus tanquam ad feodum nos- 
trum pertinentem.” 

* Reg. XII. 122, 12th November 
1209. Innocent confirms the decision 
of the chiefs of the crusading armioa 
and of his legates, to confer Carcas- 
Bone and Bourges on Simon de Mont- 
fort “ tibi et hscredibus tuis in fide 
oatholica et devotione sedis apostolice 
permanent! bus auctoritato apostolica 
confirmamus.” . . . The Pope further 
directs payment of 3 denarii yearly for 
each house to the Holy Bee, " Ad indi- 
cium . . . quod terras ipsas in devotions 
apostolicK sedis et sanota religions 
conservare disponas.” 
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standing his treatment of the Count of Toulouse in 1208 
in connection with the murder of the papal legate,^ yet 
had doubts in the matter^^ and was disinclined to press 
matters too far, but the more violent party in the Church 
prevailed, and at the Lateran Council of 1215 the lands 
already taken by the crusadem from heretics and those who 
bad supported them, including those of Baymond, Count of 
Toulouse, were made over to Simon de Montfort “ ut 
earn teneat ab ipsis a quibus de jure tenenda est,” thus 
reserving the rights of the suzerain, the King of France. 
Baymond was deprived of his lands, as he had failed to 
deal with heretics and “ruptarios.” ® A decree was also 
passed regarding heretics generally, providing for the con- 
fiscation of the property of any convicted of heresy or of 
failure to deal with heresy. The punishment in the case of 
contumacy, to be inflicted by the Pope, was the release of 
vassals from their obedience, and the lands of the rulers 
were to be open to occupation by Catholics who extirpated 
the heretics, subject always to the rights of the overlord. 
Provision was also made for annual inquiries by Lhe bishops 


^ Vide p. 179, note 2. 

•* Rog. XV. 102, Jui» 1212. Inno- 
cent to his legates. “ Licet Raimundus 
Tolosanus comes in multis contru 
Deum et Ecclesioni culpabihs sit in- 
ventus . . . quia tamen nomdum est 
damnatus de ha-resi vel de nece sancts 
memorise Petri de Castronovo, utsi de 
illis sit valde suspectus . . . non intelli- 
gimuB qua ratione possemus adhuo 
alii concedere terram ejus, quie sibi 
vel bserodibus suis abjudicata non est.” 

^ Mansi Con. XXII., cole. 1069 
and 1070. Decree passed at the 
Lateran Coimcil of 1216 regarding 
Albigensian territory. “ sacro con- 
Bulto condlio ita duximus providendum : 
ut Raymundus Tolosanus comes, qui 
culpablis repertuB est in utroque (i.e., 
as regards heretics and “ ruptarios " 
in the Nar bonne province), nec unquam 
sub ejus regimine terra possit in fidei 


statu servari, si cut a longo tempore 
certis indiciis est compertum, ab ejus 
dominio, quod utique grave gessit, 
perpetuo sit exclusus," an allowance 
being given him and provision being 
made for his wife. “ Tota vero terra 
quam obtinucrunt crucisegnati ad- 
versus ha'reticos, credentes, et fautores 
Bc receptoros eorum, cum Monte 
Albano, atque Tolosa, quae magis 
boiretica labo corrupta, dimittatur et 
concedatuT (salvo per omnia catholi- 
corum jure virorum, muherum, et 
ecclesiarum) comiti Montis-fortis viro 
strenuo et catholico, qui plus ceteris 
in hoc negotio laboravit, ut earn teneat 
ab ipsis a quibus de jure tenenda est. 
Residua autem terra, quae non fuit a 
crucesignatis obtenta, custodiatur ad 
mandatum eoclcsiw,” to provide for 
the young son of the Count of Toulouse 
as might hereafter seem expedient. 
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in any parish where heresy was suspected.^ The Lateran 
Council of 1215 thus ratified the action already taken in 
the Albigensian Crusade. 

It will be observed that Eaymond of Toulouse was not 
deposed for heresy, but for his failure to suppress heresy, and 
the suppression of heresy was declared a duty incumbent on 
rulers : neglect was punishable by the loss of their dominions. 
Heresy hunting was also now made a duty incumbent on the 
bishops of the Church. 

The principles were those on which Innocent had acted 
throughout his pontificate, though he was much more inclined 
to mercy in giving effect to them than the more extreme, 
and possibly even than the majority of the clergy. 

The exercise of direct temporal power by Innocent was 
confined to Italy. We shall deal hereafter with his demands 
based on imperial grants, and need only refer very briefly 
to his one material reference to Constantine’s donation. 
This was in a sermon on St Sylvester’s Day, and we may 
assume therefore was primarily intended for an Italian 
audience. He told how the Pope, St Sylvester, had cured 
Constantine from leprosy at the time of his baptism, and how 
thereafter Constantine had made over to the Eoman See the 
city (Borne), the senate, his subjects, and the whole of the 
West, and had then retired to Byzantium and contented 
himself with the empire of the East. Sylvester, from reverence 
for the ecclesiastical crown, or rather from humility, would 


■“ Mansi Con., vol. xxii., col. 987. 
Canon 3 lays down, “ Si vero dominus 
temporalis requisitns et monitus ab 
Ecelesia, terram snam purgare neg> 
lexerit ab bac heretica fosditato, per 
nietropolitanum et ceteros compro* 
vincioles episcopos exoommunicationis 
nnculo innodotur. Et, si aatisfacere 
contemserit infra annum, significetur 
boc Bummo pontifici ; ut extuno ipsu 
vassallos ab ejus fidelitate denimciet 
absolutos, et terram exponat catholicis 
occupaudam, qui earn exterminatis 


bsreticis sine ulla contradiotione possi* 
deant, et in fidei puritate conservent ; 
salvo jure domini principalis, dum- 
modo super hoc ipse nullum prsstet 
obstaculum, nec abquod impedimentum 
opponat ; eadem nihilo minus lege 
sorvata circa eos qui non habent 
dominos principales." The decree 
further provides that every archbishop 
and bishop was personally to make 
inquiries yearly in every parish from 
which heretics were reported. 
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not accept the crown which Cionstaatme had offered, bnt used 
instead of a royal diadem the circular orphery. It was in 
virtue of his pontifical authority that the Pope appointed 
patriarchs, primates, metropolitans, and other ecclesiastical 
dignitaries ; while in virtue of his royal powers he appointed 
senators, prefects, judges, and notaries.^ In view of the 
interpretation by Innocent of the donation, it is singular 
that he should apparently never have made use of it in putting 
forward territorial claims. 

Besides lands directly subject to the Pope’s temporal 
power, there were many countries in which the Boman Church 
had at one time or another claimed feudal superiority for the 
Pope. Innocent was careful to claim any “ census ” to which 
he might hold the Pope to be entitled,® but it was principally 
in the case of the Sicilian and English kingdoms (after the 
surrender by John) that he supported his action, as justified 
by his feudal superiority.® In both cases it was of importance 
to the Church that no assistance should be given by the 


*M. F. L.(Vol. 217,col.|481. Sermones 
de Sanctis. Sermo VII. In Fosto D. 
Bilvestri Fontificis Maximi. “ Fuit 
ergo B. Silvester Sacerdos, non solum 
magnus, sed maximus, pontificali et 
regoli potestate sublimif^ Illius quidem 
vicarius, qu iest ‘ Rex regum . . . 
secundum ordinem Melchisedech ’ ut 
spiritualiter possit intelligi dictum od 
ipsum et successores illius, quod ait 
beatus Fetrus apostolus primus et 
prsecipuus prsedecessor ipsorum ; ‘Vos 
estis genus electum, regale secerdotium 
{I Petr. 2).' Hob enim elegit Dominus, 
ut essent sacerdotes et reges. Ham 
vir ConstantinuB egregius imperator, 
ex revelations divina per beatum Sil- 
vestrum fuit a lepra in baptismo mun- 
datus, Urbem pariter et senatum cum 
hominibuB et dignitatibus suis, et 
omne regnum Occidentis ei tradidit 
et dimisit, secedens et ipse Byzantium, 
et regnum sibi retinens Orientia. Coro- 
nam vero capitis Bui voluit illi con- 
ferre ; sed ipse pro reverentia cleri- 
oalis coTone, vel magiB humilitatis 


causa, noluit illam portare ; verum* 
tamen pro diademate regio utitur 
aurifrigio circular!. Ex auctoritate 
pontifical! constituit patriarchas, pri. 
mates, metropolitanos, et prsesules ; 
ex potestate vero regaU, senatores, 
prscfectOB, judices et tabelliones in- 
stituit. Romanus itaque pontifex in 
signum imperii utitur regno, et in 
signum pontificii utitur mitra ; sed 
mitra semper utitur et ubique ; regno 
vero, nec ubique, neo semper : quia 
pontificalis auctoritas et prior est, 
et dignior et diffusior quam im- 
perialis.” 

* £.p.,Reg.1. 448, 1 1th December 1198. 
Innocent required from the King of 
Portugal the payment of the '* census ’* 
due, and concludes “ quanto fortius 
peccare videntur qui ejus qua caput 
est omnium et magistra non sine 
prsBumptione sacrilega jura invadere 
non formidant.” 

* We are not here dealing with the 
exercise of feudal powers in the papal 
states under the Pope’s direct control. 
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kingdoms concerned to a hostile emperor, and we can under- 
stand Innocent’s enthusiastic acceptance of John’s surrender, 
inspired by the Holy Spirit.^ Later on, after Bouvines, the 
Pope’s position as overlord gave him a legal standing when 
he intervened between the king and his barons, and finally, 
declared null and void the provisions of Magna Carta.® 

As we have seen,® papal support had been forthcoming 
for John in 1202 when war was threatening between Philip 
and John, but it was now far more sustained and emphatic ; 
and no doubt this was partly because John had become a 
vassal of the Boman See. Moreover, after John’s surrender 
of his kingdom to the Pope, we find not only Innocent but also 
the barons and John urging this as a ground for papal in- 
tervention, and the feudal relationship was clearly treated 
by all parties as an important feature of the situation. Louis 
in his statement of his claims to the English Crown referred 
to it, but denied that John was Bichard’s lawful successor, 
and argued that in any case the surrender was contrary to 
his oath and made without the advice and consent of his 
barons.* 


» Reg. XVI. 79. 4th July 1213. To 
John regarding bia aurrender of hit. 
kingdom and Ireland. *' Quis enim te 
doouit, quia induzit nisi Spiritua illo 
divinua." 

* It ia difficult to understand Inno- 
cent's failure to aecure himself against 
an alh'ance of John with the Empero- 
Otto against France in 1214. Had 
Bouvinea been a French defeat, it 
aeems very unlikely that John would 
have continued to aubmit to the 
papacy. Unfortunately, the register 
for 1214, which might have thrown 
acme light on the aubject, fans not 
survived. 

* See p. 102. 

* In Sup., 205-6, lOtb March 1215, 
before Magna Carta was signed, Inno- 
cent expressed his regret at hearing 
of the differences between John and 
some of his magnates, and at the action 
taken by the latter. “ Ne igitur 


ipsius (i.e., John’s) bonum propositum 
hujusmodi occaaionibus volucritia im- 
pediro. Nos, enmea conspirationea M 
conjurationea prieaumptaa a tempore 
aubortsB discordise inter rognum et 
sacordotium, apostolica denuntiamus 
auctoritate cassatas, et per excom- 
muiiicationia aententiam inhibemua, ne 
tales de ceetero pmesumantur, vos 
monendo prudenter et efficaciter in- 
ducendo, ut per manifesta devotionis 
ct humilitatis indicia ipsum regem 
vobis placare et reconciliare curetis, 
exhibentes ei servitia conaueta que vos 
et prtedecessorea vestri aibi et auis 
preedecesaoribua impendistiB. Ac detnde 
ai quid ab eo duxeritis poatulandum 
non insolenter, aed cum reverentia 
imploretia, regalem ei conservantea 
bonorem. . , He proceeds to implore 
the king that “ vos (i,e., the magnates) 
benigne pertractet, et justos petitionea 
vestras clementer odmitlat.” (See 
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Important, however, as the feudal relation may have been 
in the case of England, it was not on it that the Pope mainly 
relied. Even when he declared null and void the provisions 
of Magna Carta he gave bis orders as vicar of Christ, and the 
disregard by the barons of the papal rights is only one of 
several grounds for the orders he passed. 


also Sup. No. 197, dated 6th November 
1214, and No. 208, dated let April 
1216. In the latter letter he directs 
the English magnates to pay the scutage 
due for the army which John took to 
Poitou in 1214.) Besides the frequent 
references by the Pope to John’s sur- 
render of his kingdom (e.y., Rjrmer’s 
‘Feeders,* vol. i. 1, 116), it is also re- 
ferred to by the barons when seeking 
the Pope’s support against John — vide 
e.g., Mauclerk in a letter to John 
some time in 1214 (l.o., p. 120). 

On the 20th May 1216 (l.c., p. 129) 
John wrote Innocent complaining of 
the behaviour of the magnates and 
barons of England, while the Arch- 
bishop of Canterbury and his suffragans 
had disregarded the Pope's orders to 
assist him, all this notwithstanding 
that “ Nos vero, attendentes prsmisea, 
asgerobamus nostris quoj terra nostra 
patrimonium erat beati Petri ; et earn 
de beato Petro, et orclcsia Bomana, 
et de vobis tenebamus.” 

On the 13th June following, John 
signed the Magna Carta, and seventy- 
one days later, on the 25th August 
(p. 136), Innocent issued his bull 
denouncing it among other things os 
“ in apostolicee sedis contemptum." 
It is not as a mere feudal lord he 
cancels it, but “ Quia vero nobis a 
Domino dictum est in Prophets, Con- 
stitui te super gentes et regns, ut 
evellas et dostruas, ut sedifices et 
plantes . . . nos, tentec malignitatis 
audadam dissimulare nolentes, in 
apostolicae sedis contemptum, regalia 
juris dispendium, Anglicanie gentjs 
opprobrium, et grave perioulum totius 
negotii crucifixi ... ex parte Dei 


Omnipotentis . . . auctoritate quoque 
beatorum Petri et Pauli, apostolorum 
ejus, ac nostiA, de communi fratrum 
nostrorum consilio, compositionom hu- 
jusmodi roprobamua , . . sub inter- 
minatione anathematis prohibentes, ne 
dictua Bex earn observare preesumat.'* 
On the same day he also wrote to the 
borons of England tliat tho king had 
been prepared to do justice “ in curia 
sua, vobis, per pares vestros . . . vel 
curam nobis ad quos hujus cause judi- 
ciuin, ratione dominii, pertinobat ; . . . 
Dnd6, cum nichil bocum dignati fueritis 
acceptare, ad nostram audientiam ap- 
}>cllavit, seipsum ao regnuia, cum 
Omni honore ac jure suo. apostolice 
protectioni supponena ; public^ pro- 
testando quod, cum ejusdem regni 
dominium ad Bomanam ecclesiam per- 
tineret, ipse nec poterat, nec debebat, 
quicquam de illo in nostrum preju- 
diciiun immutaro. Cum ilia igitur 
compositio qualis qualis, ad quom per 
vim et metum induxistis eundem, non 
solum sit viUs et turpis, verum etiam 
illicita et inigua, ut merUo sit ab om- 
nibus reprobanda, maximd propter 
modum : nos q\ii tam Bogi quom regno 
tenemur ot spiritualiter et temporaliter 
providero" directs them “ ut renunoietis 
compositioni hujusmodi , . . ut idem 
Bex, . . . per seipsum benign^ concedat 
quicquid de jure fuerit concedendum ; 
ad quod etiam nos ips\im efficociter 
inducemus. Quoniam, sicut nolumus 
quod ipse Bex suo jure privetur, ita 
volumus ut ipse a gravamine vestro 
desistat.” 

Innocent before the end of the year 
(].c., p. 138, the date is not given), 
wrote regarding the failure of the 
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Innocent was not a man to throw away any weapon which 
might Borne time or other prove serviceable, but it was on his 
powers as vicar of Christ that his policy seems to have been 
based, and as we have seen, his claim to a right of intervention 
in case of disputes gave him ample opportunity for the exercise 
of those powers. 


Archbishop of Canterbury and some 
of his sufiragans to give proper support 
to John, whose kingdom “ ad Ro- 
manam ecoleeiam ratiooe dominii per- 
tinere dinoscitur." 

In the same letter he gave orders to 
excommunicate the disturbers “ Regis 
ao regni AngUts ” along with their 
accomplices and supporters (fautori- 
bus), and to place their lands under 
interdict. 

On the 16th December 1216, Inno- 
cent announced the excommunication 
of a number of tho barons by name. 
In this dociuuent (l.c., p. 139) he men- 
tions that tho excommunication took 
place at a general council ((.e., tho 
Lateran Council of 1216), at which 
“ exconununicavimuB . . . barones 
Anglige cnm adjutoribus et fautonbus 
GUIS, qui Johannem lUustrem Regum 


Anglonim cruoe signatum et vossallum 
Romaats eeclesiie persequuntur ; mo- 
lientes ei regnum auferre, quod ad 
Romanam ecclesiam dignoscitur per- 
tinere.” 

Louis, in a letter to the monastery 
of Canterbury in 1216, reproducing his 
arguments before the assembly eon- 
vened at Molun in April by bis father 
(I.C., p. 140), after denying John any 
right to the succession, dealt with the 
surrender of the kingdom. “Ad hoc 
cum prwfatuB Johannes in coronatione 
suS solempniter, prout moris est, 
jurasset, se jura et consuotudines 
ecclesitc et regni Angliis conservaturum, 
contra juramentum suum, absque 
consilio vel consensu baronum suorum. 
idem regnum, quod semper fuit libe- 
rum, quHotiun in ipso fuit, donoino 
Pupe aubjecit et fecit tnbutarium.” 
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CHAPTER II. 

INNOCENT in. AND THE EMPIKE. 

We have dealt in our last volume with the relations between 
the papacy and the empire down to 1177, when Frederick, 
in the Peace of Venice, recognised Alexander III. as the 
legitimate Pope. The Peace of Venice ended a long chapter 
in the history of the relations between the popes and the 
emperors, beginning with the deposition of John XII. by 
Otto I. in 903, and ending with Frederick’s unsuccessful 
attempt to have a disputed election decided by a council 
summoned by the emperor. 

-In the thirteenth century we shall find the empire on the 
defensive, except during the last stages of the struggle be- 
tween Frederick II. and Innocent IV. The emperors no longer 
claimed special powers in relation to the Church, save so 
far as their duties as “ advocatus ” might entitle them to 
make demands on inhabitants of the papal states. But we 
shall find the papacy pressing ever new claims to superiority 
over the empire. On the other hand, it was the acquisition 
of Sicily by Henry VI. through his marri^e tp CoAStap cp, 
the sister of William I., and heiress to William 11. her 
nephew, that forced the papacy into a life and death 
struggle with the HohenstauHen. It was this that compelled 
them openly, or secretly, to support the Lombard League 
against Frederick II., and finally to call in the help of a 
French prince to oust the Hohenstauffen from the Sicilian 
kingdom, and to take their place. 
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From the time of Gregory VII. popes had sought, directly 
or indirectly, to influence the election by the German princes 
of their king, and they had on various occasions confirmed 
or approved their choice.^ The papal claims were placed by 
Innocent III. on a legal basis, and they were still further 
developed by his successors. In the course of the thirteenth 
century the papacy claimed the right to forbid the election 
of persons they considered unsuitable, to examine the regu- 
larity of electoral proceedings, and to decide when there was 
a disputed election which candidate was to be preferred. In 
one ease, at aU events (that of Henry Baspe, the Landgrave 
of Thuringia), the electors were told by Innocent lY. whom it 
was their duty to elect. It was largely owing to papal in- 
fluence that, in the course of the century, relationship to the 
last ruler was treated as a serious objection. Before the 
tliirteenth century there were only two cases in which a 
successful competitor for the kingdom did not, in part at 
all events, owe his selection to his near relationship to 
the king he succeeded.® Claims were gradually developed 
by the popes during this century to a right to exercise 
imperial powers during a vacancy in the empire. These 
claims were not acceptable to the majority of the German 
princes, as will appear in the coiuse of .our narrative, it 
was also during the thirteenth century that the number 
of electors was reduced to seven. The history of the process 
is very obseure, but by the end of the century it seems to 
have been generally believed that the electoral body, consist- 
ing of seven electors, had been established by Gregory V.® 
After peace with the papacy had been restored in 1177, 


^ As regards Gregory VIl.. see vol. 
iv. p. 208 for his instructions re- 
garding the election of a sucoessor to 
Rudolf. 

A papal legate was present, and took 
part in the proceedings at the time of 
Lothair's election. 

A papal legate was present at the 
very irregular proceedings when Conrad 
HI. was elected, and assured the 
princes that the Pope would accept 


him. After the election he crowned 
Conrad at Aiz. 

Eugenius III. wrote Frederick I. 
approving him as king, though not 
asked for his approval by Frederick. 

* The two cases are those of Henry I. 
and Lothoir. 

* Cf. 'De Begimine Frinoipum,’ 
iii. 19; by Ptolemy of Lucca (see 
p. 24). 
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relations between the Pope and the emperor were, on the 
whole, friendly ; but the question of the rights of the Church 
under Matilda’s legacy was not settled, and Frederick failed 
in an attempt to get Lucius III. to crown his son Henry, 
who was already king, as emperor. The Pope is said to have 
objected on the ground that it was not suitable (conveniens) 
that there should be two emperors at the same time.^ Lucius 
was succeeded in 1186 by Urban III., the Archbishop of 
Milan, a Milanese, and very hostile to the emperor. A con- 
cession refused by Lucius was not to be obtained from Urban, 
and in 1186 Frederick sought to obtain his end by declaring 
Henry VI., Caasar, evidently as indicating the future emperor.* 
By the time of Urban’s death, the very serious situation in 
Palestine was known in Europe, and probably influenced the 
cardinals in electing as Pope one known to be a friend of the 
emperor’s. News of the fall of Jerusalem was received in 
Italy soon after Gregory’s accession, and Gregory’s short 
pontificate was spent in an efiort to unite Christendom in 
a crusade. For this he was prepared to make great con- 
cessions, from the papal point of view. In November he wrote 
Henry, addressing him as “ emperor elect of the Eomang,” 
evidently to indicate that the papacy would waive its objec- 
tions to his promotion. ® Gregory died after a few months, 
but Clement III., following the policy of his predecessor, 
agreed in 1189 to the imperial coronation of Henry and his 
wife.* Frederick died, however, before this could take place. 


* M. G. H., SS. xvii. Aim. Colon., 791. 
“ Unde cum imperator vellet. ut ira- 
pcriali benedictione sublimaretur, for- 
tur papa reapondiase ex consiUo quo> 
rumdam principum et cardinalium ; 
non osae conveniens, duos imperatorea 
praease Romano imporio." M. O., Sec. 
xxi. Similaxly Arnold of Lubeck iii. 11. 
Dicebat enim aplioua, non posse aimui 
duos imperatorea regnare, nec filiiim 
imperialibus insigneri, nisi ea ipse 
priuB depOBuisset. 

* See on the aubjeot Toeche, * Hein- 
rich VI.,* Erste Beilage II. 

* M. Q. H., Const. I. 411, 29th 


November 1187. Gregory addreasoa 
a letter to Henry, " Gregorius . . . 
filio Heinrico illustri regi, electo Ro- 
manorum imperatori.” 

* M. G. H., Const. I., No. 323, 
lOtb April 1189. Letter of Frederick 
I. to Clement III., “ Ex litteria 
per fidelea nuntioa noatroa ... a 
aanctitate vestra nobis tranamissis, 
et ex verbis que ab ore veatro andie- 
runt intelleximus, poratom et promptom 
animo veatro oonsistere voluntatem, 
predilecto Slio nostro H. iUuatri 
Romanorum regi auguato sueque nobi- 
Uasim* eonsorti, kariaaime videlicet 
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and Henry was sole emi)eror when cro'wned by Coelestine in 
1191. 

Before Henry’s coronation as emperor, William II. of 
Sicily had died on the 18th November 1189. Homage had 
been given to Constance about fifteen years before this in 
case of William II. leaving no direct heirs, ^ and after his 
death some of the barons, including Tancred, a grandson of 
Boger II., but not by legitimate descent, held a meeting at 
Troy and offered the crown to Constance and Henry.® Mainly 
owing to the opposition of the chancellor, Tancred himself 
was induced to accept the throne, and was crowned in January 
1190 at Palermo. Clement appears to have favoured Tancred, 
but did not actually invest him with the kingdom. 

Clement died in March 1191, and was succeeded by Coeles- 
tine III. Henry was at this time close to Eome on his way 
to be crowned before asserting his claims to Sicily, both as 
husband of Constance and as emperor. His coronation was 
delayed by Clement’s death, but finally took place on the 
16th April, after he had made over Tusculum to the Pope, 
as required by Coplestine.® Immediately after the coronation, 
Henry proceeded to invade the Sicihan kingdom, notwith- 
standing the Pope’s ojjposition. The expedition finally broke 
down over the siege of Naples. TIenry«.had to return to 
Germany owing to troubles there, and Clement at last in 
June 1192 invested Tancred with the Sicilian kingdom. 

Tancred died in 1194, leaving an infant son as his heir, 
and by the end of the year the whole kingdom was in Henry’s 
possession, and he and Constance were crowned at Palermo 
on Christmas Jlay. 

A few days later Henry accused Tancred’s family, the 


fllie nostro Constantie Bomanorum 
regine auguste, nullo mediante dubio 
vel impedimento, coronam imponendi.” 
Similarly in a letter of Henry's, dated 
18tb April (No. 324). 

^ See on the subject of the right of 
inheritance to William, Haller in his 
‘ Heinrich VI. u. die romischo Kirche,* 
M.I.O.Q., vol. XXXV. p. 426 f. 


® See I.C., p. 647 f. 

* The surrender of Tusculum had 
been promised in 1189, and we do not 
know why a German garrison was 
in occupation. The Pope, himself 
a Boman, handed it over to the 
Bomans, who at once destroyed it, 
and treated the inhabitants with bar* 
borous cruelty. 
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Archbishop of Salerno, and others of conspiring against him, 
and they were sent in custody first to Apulia, and later on 
to Glermany. There was a second and very serious conspiracy 
about February 1197, which was put down with great severity 
and cruelty, even persons imprisoned in Germany in con- 
nection with the first rising suffering for a second rising in 
which they could not have been implicated. 

In connection with Henry’s coronation as emperor in 1191, 
it is worth noticing that Innocent III. in his ‘ Deliberatio,’ ^ 
drawn up in 1201, makes a somewhat obscure reference to 
the behaviour of Henry VI. at the time of his coronation, 
seeming to imply that Henry asked Ccelestine to invest him 
with the empire. According to Innocent, Henry VI , having 
at his coronation received the crown, withdrew, and after 
going a short way (aliquantulum abscessisset), returned (re- 
diens tandem ad se) and sought to be invested by Ccelestine 
with the empire by the golden palla (per pallam auream).® 

Henry made a serious attempt, which at one time seemed 
on the point of succeeding, to make the succession hereditary 
in the Hohenstauffen family. He got the consent of a number 
of the German princes, but was strongly opposed by Adolf, 


*»The Doliberatio (Bey. d. N. 29) 
waa a document drawn up by Innocent 
III. in 1201, in which he considered 
the claims of Pliilip of Swabia, of 
Otto of Brunswick, and of Frederick 
II. to the empire, and finally decided 
to support Otto. 

* Beg. d. N. 29, col. 1026. “In- 
terest apostolicec sedis diligonter et 
prudenter de imperii Bomani provi- 
sione traotare, cum imperium noscatur 
ad earn principaliter et finaliter perti- 
nere : principaliter, cum per ipsam et 
propter ipsam de Qreecia sit translatum, 
per ipsam translationis actricem, prop- 
ter ipsam melius defendendam ; fina- 
liter, quoniam imperator a summo 
pontifioe finalem sive ultimam inanus 
impositionem promotionis proprio ao- 
cipit, dum ab eo benedicitur, coronalur, 
et de imperio investitur. Quod Hen- 


ricus optime recognoscens, a bonss 
memorise Ccelestine papa praedecessore 
nostro, post susceptam ab eo coro- 
nam, cum aliqusuitulura abscessisset, 
rediens tandem ad se, ab ipso de 
imperio per pallam anream petiit 
invostiri.” 

The correct interpretation of the 
passage has been hotly disputed be- 
tween Haller (vide especially vol. xz. 
of the ‘ Historische Viertol Jahrschrift,’ 
p. 23 f.) and Tangl (‘ Sitzungs berichte 
der PreuBsischen Academie,' 1919, No. 
63). We have adopted in the text 
Tangl’s interpretation. Whichever is 
correct, the important point for our 
purposes is that Innocent seems to 
treat the empire as rightfully a fief, 
and it is unnecessary for us to discuss 
Haller’s interpretation of Henry’s 
conduct. 
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the Archbishop of Cologne.* Henry endeavoured to secure 
his object against any German opposition by requesting the 
Foi>e to crown his son as king. He was defeated by the 
Pope's refusal to lend himself to the scheme, and finally 
Henry had to be satisfied with the election by the princes in 
1197 of his infant son Frederick as king. Finally, even Adolf, 
the Archbishop of Cologne, accepted the election.® Henry’s 


^ By the end of the twelfth oentnry 
the right to crown the king was recog- 
nised as belonging to him. and the 
commencement of the king’s reign was 
generally dated from the time of the 
coronation. The importance of the 
part played by the archbishop would 
obviously have greatly decreased had 
the kingdom become hereditary, even 
if it had been retained. 

* The principal source is the Ann. 
Morbacensos, p. 68, in Bloch's edition. 
"Anno domini mcxovi.Imperatorhabuit 
curiam Herbipolis circa mediam quad- 
ragesimam, . . . Ad eandem curiam 
imperator novum et inauditum decre- 
turn Bomuio regno voluit cum prin- 
cipibus confirmare, ut in Bomanum 
regnum, siout in Francio vel ceteris 
legnis, iure hereditario rages sibi succe- 
derent ; in quo principes qui aderant, 
assensum ei prebuerunt, et sigillis suis 
confiimaverunt . . , Interim, missis- 
legatis suis, imperator cepit cum apos- 
tolico de Concordia agere volens quod 
filium Buum baptizaret — ^nondum enim 
baptizatus erat — et quod in regem 
ungeret. . . . cum res, ut imperator voluit, 
efiectum habere non potuit, iter cum 
magna indignatione versus Sicilian 
movit. Interea in Theutonicis parti- 
bus, mediantibus Cuonrado Maguntino 
arohiepiscopo et duoe Suevie Fhilippo, 
omnes fere principes prestito iuromento 
filium imperatoria in tegem eligerunt." 
Innocent refers to this attempt in a 
letter to the German princes (Beg. d. N. 
33, col. 1036 D, March 1901) announ- 
cing that he had decided to recognise 


Otto as king, and had rejected Philip. 
Among other reasonB he urged was 
“ Quod pater et frater ejus (t.e., 
Frederick I. and Henry VI., the 
father and brother respectively of 
Philip of Swabia) vobis impoeuerint 
grave jiigum, vos ipsi perhibete testi* 
monium veritati. Nam Ut oaitera 
taceamus, hoc solum quod vobis in 
Bubstitutione imporatoris eligendi vol- 
uerint adimere facultatero, libertati 
et honori vestro non modicum dero- 
garant. Unde si, sicut olim patri 
filius (t.r,, Henry VI. to Frederick I.), 
eic nunc immediate auccederot frater 
fratri (».e., Philip to Henry VI.), 
videretnr imperium non ex electione 
conferri, sod ex Bucceseione deberi." 
From the Ann. Colon. (M. G., SS. xvii. 
p. 804) it appears that the Archbi.sliop 
of Cologne finally also accepted the 
election of Frederick. It is not quite 
certain whether Frederick was elected 
“ in regem ” or “ in imperatorem ’’ 
(Beg. d. N. 29, col. 1026 A). The 
latter title would be contrary to all 
precedent, but Innocent speaJm of the 
election as “in imperatorem,’’ and 
be was precise in his use of titles, and 
very unlikely to have been misin- 
formed. It must also be remembered 
that the princes who elected Philip 
in 1298 as Henry’s successor, elected 
him “ in imperatorem.*’ 

See on the whole subject Haller 
in ‘ Mittheilungen des Institute fur 
dsterreichisohs Geschichtsforschung,' 
vol. XXXV., 1914, p. 697 f. and 
629 f. 
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youngest brother, Philip, was on his way to bring the 
child to Germany to be crowned, when news reached 
him at Montehascone in Central Italy of Henry’s death. 
There followed a general rising against the Germans, and 
Philip had to retire hastily to Germany without his 
nephew. 

Henry’s death put an end to the attempt to make the 
empire hereditary. It was imquestionably a revolutionary 
scheme, as elections had not in Germany become a merely 
formal matter. 

Henry left at his death a widow, Constance, Queen of Sicily 
in her own right, and a son not four years old, the future 
Emperor Prederick II. The curia was evidently on the watch 
for an opportunity to press its territorial claims. The Bishop 
of Fermo, after Henry’s death, took measures in the March 
of Ancona to secure the cities and castles to the Church of 
Eome. Coelestine wrote approving what he had done, and 
directed him to extend his action to the whole of the March 
and Bimini, which he claimed as belonging to the papal 
“ patrimony.” ^ Legates were also sent at once to Tuscany 
to stir lip the cities in Imperial Tuscany against the empire, 
and with the assent of the legates a Tuscan league was formed 
for mutual defencrv and common action in dealing with em- 
perors, kings, and other potentates. Help was also to be given 
the Pope to recover or to defend his territories, excepting 
in cases where the lands in dispute were claimed by members 
of the league. The members of the league also undertook 
not to acknowledge any one as emperor or king except with 
the consent of the Church.® 

Whether Haller’e solution is correct quatenus cum dilecto filio magistro 
or not, there can be no doubt that R . . . ab universis civitatibus et 
Henry did attempt to make the sue- castellis Marcliie et Ariminensibus 
cession hereditary. etiam fidelitatis vobis faciatis nomine 

' BAehmer, * Acta Imperii Selecta,’ ecclesie Bomane iuramenta prestari, 
905. Pope Ccplestine HI. to the Bishop ut . . . tota Marcliia ad patrimonium 
of Fermo, 1197. “volentes, ut quod nostrum ad (quod) de iure pertinet 
per VOS inceptum est, optatum finem revocetur.” 

nostro studio sortiatur, discretioni ■ Santini (P.) Document! dell antica 
vestre per apostolioa scripta mandamus, oonstituuone del commune de Firenze 

VOL. V. N 
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CoBlestine died on the 8th Januaxy 1198, and Innocent III. 
was immediately elected to succeed him.^ In his view, as we 
have seen, matters were best regulated where the Church 
was not only in spiritual but also in temporal control.® In 
his efforts to recover or to seize the lands he claimed in Italy, 
Innocent did not hesitate to appeal to Italian dislike of 
Grermans.® Immediately after his election he sent legates 
to compel Markwald of Anweiler to give up the March of 
Ancona and the Eomagna. He also forced Conrad of Urslingen 
to give up the duchy of Spoleto and other territories held by 
him. In the case of Imperial Tuscany he was very indignant 
with the legates because the league had not acknowledged 
the supremacy of the Pope.* Picker has shown in his ‘ For- 
schungen zur Eeichs und Bechtsgeschichte Italiens ’ how 


XXL, 11th November 1197. Lega 
tra le citta e signori di Toscana. With 
regard to the emperor and other au* 
thorities, it provides, Et non reci- 
piemuB aliquem imperatorem vel pro 
imperatore vel rege seu principe duco 
vel marchione seu nuncium vel alium 
quemlibet, qui pro eis vel aliquo eorum 
debeat dominari vel administrare sino 
Bssensu ot speciali mandate Bomane 
ecclesie." 

^ Gtesta VII. emd Beg. I. 1. 

^ Vide p. 168, note 5 above. 

^ Beg. I. 413. A letter to the clergy 
of Sicily, November 1198. “Persecu- 
tionis olim olla suooensa, dum flantis 
rabies aquilonis Calabros montes ncvo 
dejioeret terree motu, et per plana 
jacentis Apuliie pulverem in transeun- 
tium et habitantium oculos suo tur- 
bine Buscitaret, dum etiam Tauro- 
minitana Cbarybdis sanguinem, quern 
tempore pacato sitiverat, evomoret 
osedibuB satiata, usque adeo fuit 
iter maris et terrs preclusum, ut 
interjacentis impetus tempostatis mu- 
tuum matris ad iilios et filiorum 
ad matrem impediret affectum et 
naturalis afieotum interciperet chari- 
tatis.” 

See also Beg. 1. 360, probably 


July 1198. To the Podesta and others 
in Spoleto. 

Beg. II. 4, 17th March 1199. To 
the consuls and people of Yesi. 

Beg. I. 668, col. 614 A, January 1199. 
To the clergy, Ac., of Capua. He exhorts 
them to rosist the enemies of the church 
“ persecu tori bus regni (».e., of Sicily), 
qui VOS, sicut hactonus, servituti sup- 
poncre inohnntur, bona diripere, muti- 
laro persona^' ct coram viris uxettea 
et patribus filias et fratribus dehones - 
tare sororo,'' and whom the people 
of the kingdom could easily have 
resisted " nisi homines regni mens 
offeminet muliebris.” 

* Beg. I. 16. To his legate regarding 
the Tuscan league, February 1198. 
'* non modica sumus admiratione 
commoti ; cum forma colligationis 
hujusmodi (f.e., the Tuscan league) 
in plerisque capitibus nec utiUtatem 
contineat, nec sapiat honestatem. Imo 
cum ducatua Tuscis ad jus et domi- 
nium Ecclesiee Bom. pertineat, sicut 
in privilegiis Ecclesiffi Bom. oculata 
fide perspeximuB contineri, nuUam 
inter so sub nomine societatis colliga- 
tionem facore debuissent, nisi 'Salvo 
per omnia jure pariter et auctoritate 
BBcrosancto) Bom. sedis.” 
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largely Innocent revived old claims long in abeyance ^ It 
is not necessary for our purposes to discuss these claims, nor 
to inquire how far Innocent succeeded. It is enough to point 
out that by these claims, more or less successfully asserted 
(in the case of Imperial Tuscany we hear no more of them 
from Innocent after 1198), he was the founder of the enlarged 
papal states stretching from sea to sea, which survived, with 
comparatively few alterations, to 1861.® While the papal 
patrimony, properly so called, had grown up round Borne 
many centuries before Innocent’s time, all claims to lands 
outside this territory seem to have been based by him on 
old imperial grants, or on Mathilda’s bequest.® We have 
dealt with Lmoceut’s reference to Constantine’s donation, 
which he treated as conveying to the Pope the whole of the 
western empire, but he never refers to it in any specific case 
in which papal claims on the empire are involved.* 

In Sicily, Constance sent for Frederick after the death of 


^ Fick«r, ‘ Forschungen z. Roichs u. 
Rechtsgeech. Italiens,' vol. ii. par. 
328 f. 

^ It woB in 1861 that the papal 
Btates were reduced to the old patri* 
mony of Peter, and in 1870 that they 
w «re entirely absorbed 'fi the kingdom 
of Italy. A convenient summary of 
the history of the papal states will 
be found in the Catholic Encyclopedia. 

^ M. 6. H., Const. II. 23, oath of 
Otto at Neuss, 8th June 1201. The 
lands Otto is to give up to the Roman 
chmch, or to help it to recover, are 
“ tota terra que est a Radicofano 
usque Ceperanum, exarchatus Ra- 
uenne, PontapoUs, Marchia, duoatus 
Spoletanus, terra comitisse Matildis, 
comitatus Brittenorii cum aliis ad- 
iacentibus terris expressis in multis 
piivilegiis imporatorum a tempore 
Lodouici.” 

Similarly in his engagement at 
Speyer, Reg. d. N. 189, 22nd April 
1209, where it is lands as stated 
“ in multis piivilegiis imperatorum et 
regum a tempore Ludovici, ut eae 


habeat Romans Ecclasia in perpetuum, 
cum Omni juiisdictione, districtu, ot 
honore suo.” 

A similar form is used in the first 
and second of the “ privilegia ** drawn 
up in connection with the Eger promise 
given by Frederick on the 12th July 
1213 and 6th October 1214. M. Q. H., 
Const. II. 46-7. 

In the third privilege it is different, as 
here the formal consent of the princes 
is embodied, and a fresh grant made to 
prevent any future disputes, l.o. 48 (p. 
61, 1. 3 f.). “ Omnia igitur supradicta 

ot quocumque alia pertinent ad Ro- 
manom ecclesiam de voluntate et 
conscientia, consilio et conseneu prin- 
ripum imperii libere iUi dimittimus, 
renuntiamus et restituimus, necnon 
od omnem scrupulum removendum, 
prout melius valet et efficasius intelligi, 
concedimus, conferimus et donamus, 
ut sublata omnis contentionis et dis- 
sensionis materia, firms pax et plena 
Concordia in perpetuum inter ecclesiam 
et imperium perseverent.'* 

* Vide previous chapter, pp. 182-3. 
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Henry VI., and had him crowned on the 17th May 1198 as 
Eling of Sicily. Before this she had, as far as it was in her 
power, driven the Grermans out of the kingdom. Up to the 
time of the coronation Frederick is “ Eex Eomanorum et 
Eei Sicilia*.” After it he is only “ Eex SicilisB.” ^ Constance 
died on the 27th November 1198. A settlement was effected 
with the Pope very shortly before her death, too late, indeed, 
for her to receive the official letters from the curia. By this 
settlement the kingdom of Sicily and the coirntries attached 
to it were given as a fief to her and to her heirs. Constance 
had to submit to the loss of many of the ecclesiastical privi- 
leges enjoyed by her predecessors, though curtailed to some 


extent in Tancred’s time.® 

^ H. B., vol. i. In a letter written 
in January 1108 (p. 6) Frederick is 
styled King of the Romans and of 
Sicily. In June 1108 (p. 11) the King 
of the Romans has dropped out, and 
he is King of Sicily, Duke of Apulia, 
and Prince of Capua, and those con- 
tinue to be his titles. 

• M. G. H., Const. I. 417, Privi- 
legium Tancredi, June 1192. 

Bog. I. 410. Letter from Innocent 
to Constance, Empress and Queen of 
Sicily, and to Frederick, King of Sicily, 
written shortly before the death of 
Constance on the 27th November 1198. 

In view of the devotion to tho 
church, of Roger the fathur, William 
the brother, and William the nephew, 
of Constance “ Hac igitur considera- 
tione diligenter induoti ao credentos 
quod prsdictorum regum vestigia 
vestra regia serenitas in devotione ao 
obsequiis Ecclesiai imitetur, vobis et 
hnredibus vestris, qui sicut diotus rex 
W. quondam frater tuus felicis memo- 
riiB Adriano papeo prsdecessori nostro 
exhibuit, nobis et successoribus nostris 
et EcolesitB Rom. fidelitatem et homi- 
nium oxhibere ao quee subscribimtur 
voluerint observaie, conoedimus reg- 
num Sicilie, . . . et reliqua tenimenta 
que tenetis a predeoeasoribuB vestris 


Shortly before her death she 

hominibuB sacrosoncta Rom. Eocle- 
sio: jure detenta et contra omnea 
homines adjuvabimus honorifioe manu. 
tonere. . . . oensum vero . . . vos ao 
haeredcB vestros statuistis Ecclesia 
Rom. annis singulis soluturos . . . 
Electiones autem secundum Deum 
per totum rognum cononice fiant, d» 
tolibus quidem personis quibus voa 
ao haredes vestri roquisitum a vobia 
prabere dobeatis asseiisum.” 

In the folloring loiter, written iTo. 
doubt at the same time, to Constance 
and Frederick (Keg. I. 411), Innocent 
lays down the rules to be observed aa 
to uleotions, which provide that tho 
royal assent is required. “ Sede 
vacante, rapitulum significabit vobia 
et vestris iinredibus obitum docessoris. 
Deindo coiivenicntes in unum, invocata 
Spiritus sancti gratia, secundum Deum 
eligont canonioe personam idoneam,. 
cui requisitum a vobis priebere de- 
boatis Bssensum et electionom factam 
non different publicare. Electionem 
vero factam et publicatam denun- 
tiabunt vobis et vestnim requirent 
assensum. Sed ontequam assensus 
regius requiratur, non inthronizetur 
eleotus nec decantetur laudis solemnitas 
quie inthronizationi videtur annexa^ 
nec antequam auctoritate pontificals 
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bequeathed the guardianship of Frederick to the Pope, who 
not only accepted but claimed it as his by right.^ 

A number of Grerman princes had started for Palestine 
shortly before Henry’s death, and on the news reaching them 
they renewed their homage to Frederick. In Germany, Philip, 
his uncle, acted as his guardian and styled him king in official 
documents.® Some of the German princes, led by Adolf of 
Cologne, would not honour their bond, and in consequence 
even supporters of the HohenstaufEen finally gave up the 
attempt to support Frederick’s cause. Eventually Philip 
consented to stand as candidate, and was elected at Miil- 
hausen on the 8th March 1198 to be emperor (in imperatorem 
imperii).* The opposition, after some difficulty in getting a 
candidate, finally adopted Otto, and elected him on the 
9th June 1198 to be king (in rogem). Otto was a son of Henry 
the Lion, who in his later years became the bitterest enemy 
of the HohenstaufEen, and was a favourite nephew of Bichard 
I. of England, by whom he had been made Count of Poitou. 
The German princes who elected Otto had him crowned at 
Aix on the 12th of July by the Archbishop of Cologne, and 
thus Otto, though elected by a very small minority of the 


fuent confirmatus, adminiatrationi ae 
uUatenua immiscobit. Sic cnim honor! 
veatro volumua condescendoro, ut 
libertatem canonicam obaervemus, nuUo 
prorsua obatante reacripto quod a aede 
apoatolica fuerit impotratum.” 

In a letter (Beg. I. 412) to the arch- 
biahopa and other eccloBiaatics of 
Sicily, written at the aanie time, he 
deala aa in 411 with electiona. Ho then 
goea on, “ Volumua etiam niliilominua 
et mandamua ut de csteto ad Bom. 
Ecoleaieun libere, cum opus fuerit, 
appelletis et, interpositia ad noa ap- 
pellationibus curetis humilitor et devote 
defeire. Nos etiam, quoties neceaaitas 
poatulaverit, apoat. aedis legatoa ad 
voa curabimua deatinare . . . quorum 
obediatia monitia et preeceptia.” 

^ Beg. IX. 249. To Frederick, King 
oi Sicily, 2eih January 1206. “ Nec 


eat aiquidem aub admiratione duoen- 
dum, quod tiia nos ita et contriatavit 
detentio, et liberatio iucundavit, oum 
ot prieter Balii rationem, quod non tarn 
ex diapoaitione matema, quam jure 
regni auscepimua exaequendum.” See 
also Beg. II. 246 to the clergy “ mil- 
itoH ” and people of Capua, December 
1190. 

^ M. G. H., Const. I. 447, 21at 
January 1198. Agreement of Philip, 
Duke of Swabia, witb the people 
of Speyer. “ In nomine aancte et 
individue Trinitatia. Philippus divina 
favente gratia dux Sueuie. . . . Notum 
ergo fieri volumua tarn futuria quam 
preaentibua, quod post deceasum H. 
gloriosissimi imperatoris et fratria nostri 
Bpireun venieutea tarn ex persona 
domini nostri regia quam nostra. . . 

® Vide p. 200. 
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princes, was crowned at the right place and by the right 
person. Phihp, on the other hand, delayed his coronation, 
as, according to his own account given to the Pope a few 
years later, he was deceived by false promises that his oppo- 
nents would also give him their votes.^ Aix having been 
taken by Otto, Philip had to content himself with Mainz, 
where he was crowned by the Archbishop of the Tarantaise 
on the 8th September 1198, the Archbishop of Mainz not 
having returned from the Holy Land. 

Otto and liis supporters reported the election and the 
coronation to Eome. Otto himself did not ask for con- 
firmation, but only that he should be summoned to receive 
the imperial crown ; but the letters of his supporters, 
contained in the Pope’s register of imperial correspondence, 
all include a request to the Pope to confirm the election. 
Several declared that Otto was elected by the princes to 
whom the right of electing the king belonged, thus appa- 
rently confining the right to a limited body. Stress was 
also laid on the fact of the consecration and coronation at 
Aix by the Archbishop of Cologne.® 


1 Reg. d. N. 136, col. 1134 C. D. 
Letter of Philip to tho Pope, June 1206. 
“ Medio quoque tempore cum maximo 
et glorioBiasimo exorcitu ad sodem 
Aquensem pro recipienda corona ire 
volentes, aetutia et dolis adveraariorum 
nostrorum circumvent], excrcitum nos- 
trum romibimus ; accepto tamen prius 
ab oia Sacramento quod etiam ipsi m nos 
vota Bua deberent transfundere. Cum- 
que nos ipsi sic decepissent, recepta 
multa pecunia a rego Anglisa, qua 
magni viri sepe corrupti sunt, con- 
sanguineum nostrum dominum Oddo- 
nem comitem Pictavi^e elegerunt.” 

‘ The Begistrum de Negotio Romani 
Imperii contains eight letters regarding 
Otto’s election, from Otto and his 
supporters. No. 3 from Otto ; 4 and 
6 from Richard I. of England ; 6 

from the podesta of Milan ; 7 from 
Baldwin, Count of Flanders ; 8 from 
the Count of Dachsburg and Metz ; 9 


from the Archbishop of Cologne; 10 
from eight of^ the electors, includi^ig 
tho Archbishop of Cologne (the letter 
quoted below from the Mon. Germ.). 
Only one is dated — namely, Richard’s 
(o), on 15th August 1198. The others 
were evidently written after the 12th 
July 1198, in July or August 1198, 
No. 4 before 19tli August. Otto did 
not ask for confirmation, but that the 
Pope should summon him to receive 
the imperial crown (col. 999 D), 
** Fetimus ergo et cum instantia pater- 
nitati vestre supplicamus quatenus 
. . . nos regiam dignitatem adeptos ad 
cooBocratioaem vocare dignomini.” 

M. G. H., Const. II. 19 (Reg. d. N. 10), 
after 12th July 1198. Letter of Otto’s 
supporters to tho Pope announcing 
his election. “ Invocata itaque sancti 
SpirituB gratia, predictum dominum 
Ottonem, chiistiane fidei oultorem 
devotissimum atque sanote Romano 
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Philip’s supporters did not report his election to the Pope 
till the 29th May 1199. They then informed him that they 
had elected Philip to be emperor (in imperatorem Bomani 
solii) of the Boman throne. They begged Innocent not to 
injure the empire (this is evidently aimed at the Pope’s 
action in enforcing papal claims in Italy, just as they would 
not allow any infringement of the rights of the Church;. 
They also announced that they would shortly come to Bomo 
with PhiUp, their lord, that he might receive the imperial 
crown. 

The letter was sent in the name of twenty-six of the German 
princes and magnates who claimed also the assent of twenty- 


ecclesie advocatum at defensorom fide- 
liaaimum et iudiciarie potoatatis obser- 
vatorem iuatiaaimum, de longa et 
antiqua regum proaapia ex utraque 
linea apectabiliter editum, ad Homani 
regni faatigium iuste ac rationabiliter 
elegimua ot aicut debuimua ipaiua 
electioni conaensimua ipsuni quo in 
augustorum aede a Karolo Magno apud 
Aquiagranum huio dignitati deputata 
locavimuB et oorona et regni diademate 
per manum domini Adolfi Coloniensia 
aAhiepiacopi ea qua dooint aollempnitato 
feliceter decoravimus. . , . Fatemitati 
ergo vestre dignum supplicare duximus, 
quatinus fidem et devotionom domini 
nostri regia attendentea, merita quoque 
illuatriaaiini patria aui H. ducia Sexonie, 
qui ab obaequio socrosancte Romane 
eccleaie nunquam recesait, memoriter 
tenentea, paoi et quieti veatre et noatre 
inttiitu Dei ao noatri obaequii provi- 
dentes, ipaiua electionem et conaecra- 
tionem auctoritato veatra conflrmare 
et imperiali coronationi annuere pa- 
toma pietate dignemini.” 

In No. 4 Beg. d. N., Richard asked 
the Pope to give Otto the imperial 
crown. In No. S be asked Innocent 
to give hia consent to Otto’s election, 
“ favore velitis apoatolico coneentire et 
regnum aibi Alemanniaa auctoritatia ves- 
tra munimine oonfirmore, electionem 


ipaiua et coronationem approbantes." 
In 6 the podesta of Milan refers to tho 
deputation of Germans about to be 
sent, “ pro cjusdem (i.e., Otto’s) eon- 
seoratione ot coronatione ao electiono 
confirmanrln.” In 7 Baldwin, Count 
of Flanders, begged the Pope to 
confirm the election. So does the 
Count of Dachaburg in 8, and Adol- 
phus, the Archbiahop of Cologne, in 9. 
Richard (5) speaka of Otto as having 
been elected by those “ quorum in- 
terest rogem eligere." So, too, Otto 
(3) speaks of hia election “ ab opti- 
matibuB et principibus imperii, ad quos 
de jure spectat electio,” The podesta 
of Milan (G) speaks of the election 
having been hold by those “ ad quos 
electio pertinot.” Similarly Baldwin 
(7). It is important, as showing a 
distinct stage in the development of 
the electoral collogo, that whether 
universally accepted or not, the elec- 
tion of the German king was held, by 
some at all events, not to be the con- 
cern of all the prinooa. 

Besides the reference in the joint 
letter of the German princes to the 
coronation having token place at the 
appointed town and by the Archbi^op 
of Cologne, reference is made to these 
points in the other letters from Otto 
and the princes. 
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four others/ while only thirteen persons are named as Otto’s 
supporters, and these include the King of England and the 
Oount of Flanders. Moreover, while Philip’s supporters came 
from all over Germany, Otto’s were confined to the north- 
west and to Lorraine. 

It would appear from the letter of Philip’s supporters that 
the great majority of the German princes held that con- 
firmation by the Pope was unnecessary, and that it was for 
the Pope to crown as emperor one duly elected by them- 
selves. The declaration by Philip’s supporters that they had 
elected him to be emperor is novel, though it is akin to the 
title of “ emperor elect ” given Henry VI. by Gregory. The 
object of using this title would appear to have been to make 
it clear that the king elected by the Germans was thereby 
ipso facto entitled to exercise imperial powers.® 


> M. Q. H., Const. II. 3. Letter 
of the German princes, supporters of 
Philip, to the Pope, 28th May 1199. 
“ magnitudini vestre duximus decla- 
randum, quod tnortuo inolito domino 
nostro H(oinrico) Komanoruin impora- 
tore Augusto, collecta multitudine 
principum, ubi nobilium et minis- 
terialium imperii numerus aderat co- 
piosus, illustrem dominum nostrum 
Ph(ilippum) in imperatorem Romani 
solii rite et solerapniter elegimus, . . . 
Verum quonism propter paucos prin- 
oipes iustitie lesistentes ad nogotia 
imperii utiliter pertractanda ad hec 
usque tempora non convenimus, nuno 
deliberatione habita cum prcdicto 
domino nostro rege Fh(i]ippo) apud 
Nttrenbero solempnem curiam cele- 
bravimuB, unanimiter ita domino 
nostro, disponente Altiasimo, contra 
turbatores suos adiutorium preatituii 
quod nulluB in imperio et in terrie, 
quas sereniasimuB frater suua habuit, 
ipsius audebit dominium recusare. 
Quodrca dignitatis apostolice cle- 
mentiam omni studio et attentione 
rogamUB, ut precum nostranim inter- 
ventu, qui Romane Ecclesie statum 
optimum semper dileximus, ad jura im- 


perii manum cum iniuria nullatenus ex- 
tendatis, dilignntiua attendentes, quod 
non Bustinemus ius eccIoBiae ab aliquo 
diminui aut infringi. . . . Monemua 
insupor et precamur, ut dilecto amioo 
nostro . . . M(arcwarilo) . . . procuratori 
regni Sicilie ... in negociis domini 
noBtri apoHtolicam prestotis benivo- 
lontiam ot favorem . . . certiBsime 
Bcientes, quod*omnibuB viribuB quiClis 
poBBumuH Romam in brevi cum ipso 
domino nontro divinitate propicia, 
venierniis pro imperatorie ooronationis 
dignitate ipsi sublimiter obtinonda." 
The letter issued in the name of three 
archbishops, nine bishops (including 
one “olectus ”), four abbots, the King 
of Bohemia, five dukes, and four mar- 
quises. The princes whose assent is 
claimed include a patriarch, an arch- 
bishop, fourteen bishops, the Palatine 
Count of Burgundy, and two other 
counts Palatine, three dukes, and two 
marquises. (See Reg. d. N. 14.) 

* In the ‘ Sachsenspiegel ’ in its origi- 
nal form, about 1230, the passage re- 
garding the election of the king and his 
coronation at Aachen and consecration 
by the Pope, it is stated (vide Zoumer, 
* Quellen Sammlung. Zur Qesctiiobte 
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On the other hand, Otto’s supporters, not, as already 
observed, Otto himself, asked for papal confirmation of his 
election. Stress was laid by them on three points : (A) that 
Otto was elected by those princes to whoin the election 
belonged as of right ; (B) that the coronation and consecra- 
tion took place as laid down by Charlemagne at Aix ; (0) 
that Otto was crowned and consecrated by the right person. 
The first point is of importance as indicating that the idea 
was growing that only a limited number of the German 
princes were qualified to be “ electors.” Probably the second 
and third points carried some weight with both parties, for 
in 1206, when Philip had recovered Aix, and the Archbishop 
of Cologne had changed sides, Philip had himself re-elected 
and crowned at Aix. It is possible that the second coronation 
was a condition laid down by the archbishop before joining 
Philip’s party, but even in that case the fact that the arch- 
bishop could compel assent would seem to indicate some 
popular support for his claim. 

Innocent's answer to Otto’s supporters is dated 19th May 
1199. In his reply he did not comnoit himself, though he 
ended by expressing the hope that he would be able to honour 
and benefit Otto.^ Otto evidently read a good deal into this 


der Deutschen ReichBTerfMSung, &c.,’ 
vol. ii. Extract from Eike vob Rep- 
gow’s ‘ SachBeupiegcl,’ p. 72, 143, 

about 1230) : “ Die Dudischen sullen 
durch reckt den kuning kiesen. 8wen 
die ooren wirt von den bischopphen, die 
dazu gesatzt sin, unde uph den stui 
zu Aken kumt, so hat her koniacligen 
namen. Swen ine dor babis wiet, so 
hat her keiserlichen namen." 

In the other, later texts, we read, 
“ koningUke wait unde namen ” and 
“ des rikes gewalt imdo kaiserlichen 
namen,” instead of “ konincligon na- 
men " and “ kaiserlichen namen.” 
( Vide ‘ Maria Blrommer quellen 
Zur Gteschichte der Deutschen Kdnigs- 
wahl und des Kurfiirstenkollegs,’ p. 
00, note 0). The change in the later 
manuscripts would seem to indicate 


that the meaning of the original version 
was that it was only the name and not 
the power that was conferred by the 
ceremonies referred to. 

* Reg. d. N. 11, 20th May 1199. To 
the Archbishop of Cologne. “ Gratum 
gerimus et acceptum quod tu et alii 
multi principes Alomanniae dilectos 
hlioB G. ... ad sedem apostolicam 
destinatis, per eos et litteras vestras 
et electionis modum et coronationis 
procesBum. . . . Ottonis, quern elegistis 
in regem, plenius intimantes, ao 
petentes ut, quod a vobis factum 
fuorat ratum habentes et firmum, aucto- 
ritate vellemus apostolica oon&rmare, 
ao ipsum Ottonem ad suscipiendam 
coronam imperii vooaremus. ... Id 
autem per hssc apostolica soripta tarn 
tibi quam ipsis duximus responden- 
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letter, for shortly after tho return of his envoys from Borne, 
he asked the Pope to bring to a happy conclusion what had 
been so well begun by the help of God and of the Pope. He 
also wrote that now his uncle Bichard was dead, he looked 
on Innocent as being, after God, his special comfort and 
support.^ 

In Innocent’s answer to Philip’s supporters he gave his 
view of the part to be played by the Pope in imperial elec- 
tions, and cannot have left much doubt of his opposition 
to Philip. He told them he knew who deserved his favour. 
It was untrue that he was seeking to injure the empire ; on 
the contrary, he wished it well. Some emperors had done 
harm to the Church, but others had been of much service 
to it. While he desired to recover and to maintain the rights 
of the Church, he did not wish in doing so to encroach on the 
rights of others. It was for the Pope to grant the imperial 
crown to a person elected with the proper formalities as 
future emperor (eo rite prius electo in principom), and then 
duly crowned as king (in regem legitime coronato). As suc- 
cessor of Peter in the apostolic ofihce, he would seek to glorify 
the divine name, honour the Apostolic See, and enhance the 
greatness of the empire,* In a letter to the ecclesiastical 


dum, quod ad honorem at profoctum 
ipsJus (i.e., of Otto) libenter et eflica- 
citer, quantum cum Deo poterimus, 
intendemuB, aperantes quod ipse, aicut 
catholiouB prinoeps, in devotione quam 
progenitores ipsiua circa Komnuam 
Eccleaiam habuerunt non aolum per- 
sistere sed proiicere cum honoris aug- 
mento curabit.” 

^ Reg. d. N. 19, summer of 1199. 
Letter of Otto to the Pope. “ TJnde 
vestrae multum regratiamus sanctitati 
quod nuntios nostros cum magno 
gaudio nobis remisistis. Rogamus 
itaque dominationem vestram ut nego- 
tium nostrum, quod per Dei adjutoiium 
et vestrum bene est inchoatum, feli- 
oiter consummare dignemini. Testis 
enim nobis sit Deus quod post mor> 
tern avunculi nostri regis Richard! 


unicum nobis estis solatium et adju- 
torium.” 

^ Hrg, d. N. 15. Innocent to the 
princes of Germany (Philip’s sup- 
porters), 1199, end of August or later. 
'* Nos autem, sicut per alias vobis 
litteras meminimus plenius intimasse, 
super discordia quee inter vos peccatis 
exjgontibus est suborta patema com- 
passione dolemus, cum ex ipsa, nisi 
Deus averterit, multa prsovideamus 
periciila proventura. Audivimus tamen 
et morita electorum et studia eligen- 
tium, videlicet quis et qualis, a quibus 
et qualiter sit electus, ubi et a quo 
etiam coronatus ; ut non penitus 
ignoremus si cui favor sit apostolicus 
impendendus. Fuerunt autem quidam 
homines pestilentes, et adhuc multi 
sunt tales . . , mentientes quod nos ad 
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and secular princes of (xermany, written apparently on the 
3rd May 1199, shortly before Philip’s supporters addressed 
him, Innocent had written of the discord between the princes 
and their presumption in nominating two kings. He had 
expected them to put an end to this state of things, with its 
attendant evils, by seeking his help, “to whom it belonged 
first and last to make provision for vacancies in the empire.” ^ 


diminutionem et doprosaionem imperii 
nequiter laboromuH, cum potiua ad 
promotionem et oonservationem ipshis 
efiScaciter ihtendamus ; quia, licet 
quidam imperatorea Ecclaeiam veho- 
menter afiSixerint, alii tamen earn 
multipliciter honoraront ; ... sic jura 
noBtra et rocuperare volumnus et ser> 
vare ut aliena nee invadere noc im> 
pedire veliinuB. Cum autom imporiolis 
corona sit a Komano pontidce conce* 
donda, eo rito prlus electo in prinoipem 
ot priufl in regom logitimo corona to, 
ttilcm sooundum antiquam et appro- 
batain consuetudinem libentor ad 
corouam euscipiendam vocabimue.” 

It is possible that at one time Inno- 
cent had intended to put forward even 
fuuther-reaching rlnimS| for in two 
letters of the 3rd May 1199, ho spoke 
of the elections as if they were merely 
nominations. On the 20th May, 
answering at last the letter of Otto’s 
supporters, ho alludes to Otto’s election, 
not nomination. Possibly Innocent 
had heard between the 3rd and 29th of 
Bichard’sdeath, and thought itnecessary 
to moderate his claims as Otto had lost 
in Richard a staunch and powerful friend. 
Vide Beg. d. N. 1 and 2, addressed (1) 
to the Archbishop of Mainz in the Holy 
Laud, and (2) to the German princes. 
In the second letter he reproves the 
German princes for their presumption 
in nominating two kings and failing to 
have recourse to the Pope. " Exspec- 
tantes autem hactenus exspectavimus 
si forte vos ipsi saniori ducti consilio, 
tantis malis finem imponere curaretis, 
videlicet ad nostrum reouiroretis auxi- 


lium, ut per nos, ad quos ipsum nego- 
tium principaliter ot fineliter noscitur 
portinere, vostro studio mediants, 
tanta dissensio, sopiretur. Verum 
quia VOS in hac parte negligentes et 
desidos bactemua oxstitistis, nos, qui, 
juxta verbum propheticum, constituti 
siunus a Doo super gentes et regna, ut 
ovollamus ot destruamus, sdificemus 
etiam et plantemus, officii nostri de- 
bitum oxsequi cupientes, universitatem 
vestram monemus attontius et exhor. 
tamur in Domino, per apostolica 
scripts mandates, ... ad provisionom 
ipsius melius intendatis ; . . Alioquin, 

quia mora de coctero trahit ad so grave 
periculum, nos quod oxpedire noveri- 
mus procurantes, ei curabimus favorem 
apostolicum importiri quern credemus 
majoribus studiis et mentis adjuvari." 
In the above passage " nos, ad quos 
ipsum nogotium, principaliter et fina- 
liter noscitur pertinere," ipsum nego- 
tium evidently moans the filling up 
of the vacancy in the empire. That 
this is the meaning seems sufficiently 
clear from the passage itself, but see 
also 29 (col. 1025 A), where Innocent 
wrote, “ Interest apostolicas sedis dili- 
genter et prudentor de imperii Romani 
provisions tractore, cum imporium 
noBcatur ad earn principaliter et fina- 
iiter pertinere.” See also 30 (col. 
1031 Di, where Innocent speaks of the 
“ imperii Romani provisio,” 31 (col. 
1034 C), where he speaks of the 
* negotium imperii,” and 33, where 
“ the provisio iiujierii ” clearly refers 
to filling up the vacancy. 

^ Reg. d. N. 2. 
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Philip’s supporters appear to have taken no notice of these 
letters, and the next important step was taken by the Pope 
in 1200. Conrad, the Archbishop of Mainz, had returned from 
Palestine in 1199, and had visited the Pope on his way to 
Germany. Innocent had failed to get Conrad’s support to 
his policy, but he had got a promise from him that he would 
not take any final steps regarding the disputed election till 
he had consulted him (per Utteras et nuntios tuos nostrse 
consuleres beneplacitum). Conrad on his return to Germany 
did not join either party, but endeavoured to get them to 
agree to refer the dispute to a body of sixteen prinees, eight 
from each party. He was to preside, and all the princes 
were to accept the decision of the majority. Otto accepted, 
but wrote the Pope, asking him to get the arbitrators to 
support him. The Pope was, if necessary, to threaten them.* 
Innocent on hearing, apparently from Otto, of what was 
going on, wrote a very indignant letter to the archbishop 
for not fulfilling his promise before any final step, such as 
now proposed, was taken. He informed the archbishop that 
he was sending a trustworthy envoy with letters, to let him 
and the other princes know what he wished and advised 
(intentionis nostra beneplacitum et salubre concilium).® In 
his letter to the German princes, Innocent informed th'hm 
that he had often discussed with the cardinals and with 
others what he could do to put an end to the quarrel. Many 
had suggested that, as two rival kings had been elected, the 
Pope should inquire into the aims of the electors and the 
merits of the persons elected, to enable him to decide whom 
he should favour. He then set out the arguments on each 
side. On behalf of Philip it was urged that he had more 
numerous supporters, and was in possession of the imperial 
insignia. On the other hand, he had not been crowned in 
the right place nor by the right person ; he had seized the 
kingdom without consulting the Pope, notwithstanding his 
oath of allegiance to Frederick,- he had been excommuni- 

‘ Beg. d. N. 20. Otto to the Pope. on tJie 28th July, so Innocent’s letter 

* Beg. d. N. 22. To the Archbishop was probably sent off some time in 
ot Mainz. The meeting was to be held June. 
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cated by Goplestme, and his absolution given after he had been 
named Tring was irregular. He was not only under sentence 
of excommunication at the time of his election, the sentence 
was BtiU in force, and the oath of allegiance was not binding. 
Another objection was the danger of establishing the principle 
of succession by inheritance should Philip succeed his brother. 
As he did not wish to appear vindictive, he would not repeat 
the charges brought against Philip’s family as oppressors of 
the Church and of the princes. It was urged on Otto’s behalf 
that he had been crowned at the right place and by the right 
person. Innocent exhorted the princes to take whatever 
action might be necessary to put an end to the dispute, as 
he did not wish to do anything derogatory to their dignity. 
He had warned them of the danger of delay, and announced 
that if they did not act themselves, he would give the apostolic 
favour to the most suitable candidate, suitable by his own 
merits, and marked out for selection by the aims of those 
supporting him (quem crederemus majoribus studiis et mentis 
adjuvaii). The Pope was rejoiced to hear that at last they 
intended to take action to secure the peace of the empire, 
as he had exhorted them to do. He insisted on the necessity 
of their selecting one fit for rule, as such an one was needed 
not, only by the empire, but also by the Church, which could 
no longer dispense with a defender. He must be one whom 
the Church could crown, otherwise the trouble would only 
be aggravated, as the city {i.e., Eome) and the Church would 
be displeased, and it would be necessary to maintain the 
cause of justice and truth. This warning was not given them 
because the Pope had any desire to interfere with their privi- 
leges, but in order to prevent the dissensionB and scandals 
that must otherwise arise.^ 

* Reg. d. N. 21. To all the eocle> ad exaltotionem potius napiramus, 
siastical and secular princes of Qer- cogitavimus ss'pius intra nos ipsos, 
many. Probably June 1200. “ Cum deliberavimus quoque frequenter cum 

de discordia quss diebus nostris pec- fratribua nostris, et cum aliis viris 
catis exigentibuB super imperio est prudentibus et discretis non semel 
Buborta veheraentius doleamus, quia tantum tractavimus qualiter ad sopien- 
non, ut aliqui mentiondo condngunt, dam dissensionem hujusmodi possemus 
ad deprossionem ejus intondimus, sed impendere operam efflcacem. bHiorunt 
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There could no longer be any doubt that Innocent was 
opposed to Philip, and now that he had declared himself, 
he wrote letters to back up Otto. Thus he let the Duke of 


autem quamplures qiii nobis suggererent 
ut cum duo fuisBont per diseordiam in 
reges electi, de studiis oligontium et 
mentis electorum inquireremus eoUi- 
oite veritatem, quatenus intelligeremus 
plenius cui esset favor apostolicus 
impendendus. Dicebatur enim de 
altero quod recoptus esset a pluribus 
et insignia imperialia obtineret. Sed 
opponebatur protinus contra eum quod 
nec ab eo qui potuit, nec ubi debuit, 
fuerit coronatus. . . . Praeterea obji- 
ciebatur oidom quod contra propiium 
juramenium, super quo nec consilium 
a sede apostolica requisierat. regnum 
ribi prssumpserat usiupare, cum super 
illo juramonto sedes apostolica prius 
consul! debuisset, sicut et earn quidam 
consuluere prudenter, apud quam ex 
institutione divina plenitudo residet 
potestatis." Some also added that he 
was excommunicated when ho was 
elected, as he had been excommuni- 
cated by Ccelostine, and that he was 
still under excommunication, as the 
conditions laid down for his relcsMi 
bad not been observed. Unde, 
juzta sanctorum I’atrum canonicaa 
sanctiones ei qui tabs existit non 
obstante juramento fidelitstis est obse- 
quium subtrahendum. Hoc quoquo 
contra eumdem non modicum f score 
proponebant quod contra libertatem 
imperii regnum sibi jure nitebatur 
hiereditario usurpare. Unde si, prout 
olim frater patri successerat, sic nunc 
Buccecoderot frater fratri, bbortas prin- 
oipum deperiret, cum non per eorum 
electionem, sed per successionem potius, 
regnum videretur adoptus ; ut ceetera 
benigniuB taceamus quoe contra genus 
ipsius super opprossione tarn Eccle- 
siarum quam principum opponuntur, 
ne ipsum persequi videamur. Caiterum 
proponebatur pro altero quod ab eo 
qui potuit et ubi debuit fuerat coro- 


natus, cum a venerabili fratro nostro 
Coloniensi archiepiscopo, ad quern id 
pertinet, apudiAquisgranum in solio 
augustali fuerit inunctus et coronatus 
in regem. Sed opponebatur eidem 
quod pauciores eum principcs seque- 
rentur. Licet autem nobis fuissent 
talia sspe suggests, et ut sic proce- 
deremus consultiim a viris prudentibus 
et discretis, volentes tamen honor! 
vestro deferro, universitatem vestram 
paterno commonuimus delectionis af- 
fectu et per apostolica vobis scripts 
msndavimus ut Dei timorem habentes 
pros oculis, et honorem selantes im- 
perii, ne annularetur dignitas ejus et 
libertas etiam deperiret, melius inten- 
deretis ad provisionem ipsius, . . . 
alioquin, quia mora periculum ad se 
grave habebat nos quod expedire 
BciremuB soUicite proeurantes, ei cura- 
remus favorem apostolicam impertiri 
quern orederemus majoribus studiis 
et mentis adjuvari. Gaudemus autem 
quod licet monita nostra distuleritis 
hactenus exseidire, nunc tamen« re- 
deuntes ad cor et quid potius expediat 
attendentcb, juxta commoiiitionem nos- 
trom proposuistis, ut accepimus, de 
imperii pace tractare. Monemus igitur 
universitatem vestram et exhortamur 
in Domino, . . . quatenus iis qua 
prsBnusimuB dibgenti meditatione pen- 
satis, ad eum vestre dirigatis considera- 
tionis intuitum qui meiito strenuitatis 
et probitatis ad regendum imperium 
est idoneus. . . . Ecclesia nec possit nec 
velit diutius justo et provido defensore 
carere, quern nos possimus et debeamus 
merito coronare ; ab eo penitus animum 
removentos cui propter impedimenta 
patentia favorem non debeamus apos- 
tolicum impertiri ahoquin, unde crede- 
retis discordiam vos sopire, inde con- 
tingeret vos majus scandalum susci- 
taro ; quoniam prteter id quod si 
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Brabant know he would remove any obstacles on the ground 
of affinity to the marriage of his daughter to Otto.^ He 
promised the princes to support any agreements affecting 
their possessions, dignities, and honours, if made with one 
approved by him as their ruler.^ He authorised his legates 
to release Philip bf France and John from any illicit obliga- 
tions (i.e., that would prevent them from assisting Otto).* The 
Archbisiliop of Trier had not fulfilled his promise to the Arch- 
bishop of Cologne to support whoever the latter chose as 
king. This promise had been paid for, and the Pope directed 
him either to carry out his promise or to repay the money 
received. Moreover, he was to present himself to the Pope 
to answer for the breach of his oath.* He issued conditional 
orders to excommunicate the Landgraf of Thuringia for 
similar reasons.® He also pressed John to pay the money 
due to Otto under Eichard’s will. Should John fail to do so, 
the Pope would, as boimd by his office, see justice done.* 
Innocent’s promises and threats proved of no avail. He 
could not induce the princes to leave the settlement of the 
dispute to him, or to arrive at a settlement by sacrificing 
Philip to the Pope. Towards the close of 1200 Innocent 


fieret forte contrarium, urbi et pene 
peni^^l8 toti displiceret Itnlise, Eccleaia 
quoque id ferret graviter et moleate, 
nee ae dubitaret pro juatitia et veritate 
potenter opponore, quse Deo deaidora 
potiua quam liominibua complacere. . . . 

Haec autem vobia pricdicimua, non 
ut libertatia, dignitatia et poteatatis 
veatra: privilegio derogare velimua, 
aed ut diaaenaionia et acandali materiam 
amputemus, ciim ia ait a vobia aaau- 
mendua in regem quem noa in impe- 
ratorem poaaimuB et debeamus merito 
coronare, ne, si secua accideret, fieret 
error novissimus pejor priore. . . . 
Super juiamentia etiam illud auctori- 
tate apoetolica atatuemus quod ad 
purgandam et famam et conacienticun 
redundabit. Unde non permittatis 
VOS aliquo modo aeduci sub specie 
pietatis ab iis qui non communem aed 
epecialem utilitatem inquirunt ; quo- 


niam ad hoc principaliter debet prin- 
cipis olectio procurari, non ut provi- 
deatur certss personee, aed ut reipublic» 
conaulatur ; quod utique fieri non 
potest, niai persona principia provide 
ait et juata, atrenua et konesta.” 

^ Beg. d. X. 23, aummer 1200. 

^ Beg. d. N. 24, summer 1200. 
" praesentibus litteria duximus inti* 
mandum quod omnos qui cum eo, qui 
aaaumptus in principem, noatram obti- 
nuerit gratiam et favorem, compoai* 
tionem inierint, super poasesaionibus, 
digiiitatibua et honoribua, dante Do- 
mino, manutenere eurabimus et fovere, 
facientes earn auctoritate apostolica 
inviolabiliter observari.” 

* Beg. d. N. 25, summer 1200. 

* Beg. d. X. 26, summer 1200. 

® Beg. d. X. 27, summer 1200. To 
tlie Arclibishop of Mainz. 

* Beg. d. X. 28, summer 1200. 
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drew up a confidential memorandum (known as the Dclibe- 
ratio), in which he discussed at length whom he should recog- 
nise as king and future emperor. The settlement of this 
question was first and last for him to decide, and Innocent 
proceeded to consider the claims not only of Otto and Philip, 
but also of Frederick. As regards Frederick, his election 
had been confirmed by the oaths of the princes, given by 
them voluntarily. On the other hand, these oaths were un- 
lawful (illicita) and the election injudicious, inasmuch as the 
princes elected a child two years of age, unbaptised, and 
unfit for any ofiSce. The princes were accordingly not bound 
by their oaths. The election of a person unfit for office could 
not be cured by the appointment of a “ procurator,” nor 
could a temporary emperor be appointed. On the other hand, 
the Church could not dispense with one. Frederick was the 
Pope’s ward only as King of Sicily, and the Pope was not 
thereby bound to support his succession to the empire, which 
would involve the union of the kingdom of Sicily and of the 
empire. Such a union would be disastrous for the Church, 
as, besides other dangers, Frederick would, like his father, 
consider it beneath his dignity as emperor to give the oath 
of fidelity for Sicily and to do homage. As regards Philip, 
Innocent maintained that he was still under excommunica- 
tion, as the absolution by the Bishop of Siitri was invalid. 
Moreover, he was also under excommunication as the in- 
stigator and supporter of Markwald in his misdeeds. It was 
also right that the Pope should oppose him, lest the empire, 
which should be the free gift of the electors, cease to be elec- 
tive and pass by succession. Moreover, the Pope was bound 
to oppose him, as a persecutor of the Church and a member 
of a family of persecutors. To act otherwise would be like 
arming a madman against oneself. Innocent proceeded lo 
enumerate the misdeeds of bis ancestors, including Frederick’s 
quarrel with Hadrian over the use of the word ” benefleium.” 

The objection in Otto’s case was that he was elected by 
fewer than Philip. On the other hand, at least as many 
(tot vel plures) of those who had a special right to elect the 
emperor had accepted Otto. In dealing witii an election, it 
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was necessary to consider the merits of the person elected 
and his fitness for the post, and the 'wisdom of the electors 
was more important than their number. Innocent touched 
shortly on the superior fitness of Otto to govern the empire, 
and then proceeded definitely to reject Philip, because of the 
ob'pious objections to his appointment, and he decided to 
resist his usurpation of the empire. His legate was to en- 
deavour to get the princes to agree on a suitable person, or 
to refer the matter to him. Should the legate fail with the 
princes, the Pope would decide in favour of Otto and accept 
him as the king, whom he would hereafter summon to Eome 
to be crowned as emperor.^ It will be observed that Innocent 


^ Reg. d. N. 29, col. 1025 f., end of 
1200. Innocent’s words with regard to 
the objection that Frederick’s appoint- 
ment would involve the union of Sicily 
end the empire are (col. 1026 C), “ Quod 
non expediat ipsum imperium obtinere 
patot ex eo quod per hoc regnum 
Sicilia: uniretur imperio, et ex ipsa 
unioM Gonfunderetur Ecclesia. Nam,ut 
castera pericula tacesmus, ipse propter 
dignitatem imperii nollet Ecclesia: de 
regno Sicilisa fidelitatem et hominium 
exhibere, sicut noluit patpr ejus.” 

Among the grounds for opposing 
Philip are (col. 1028 B), “ Quod oi ({.e., 
Philip) nos opponere deceat manifesto 
videtur ex eo quod si, prout olim patri 
iilius, sic nunc immediate succedoret 
frater fratri, videretur imperium oi non 
ex electione oonfeni, sed ex sucoessione 
deberi, et sic efliceretur hsereditarium 
quod debet esse gratuitum, prresertim 
oum non solum Fredericus substituerit 
sibi filium, sed Honricus etiam filium 
sibi voluerit subrogare ; et per hoc 
forsan in posterum abusio tralieretur 
iu usum.” 

With regard to Otto’s election, he 
writes (col. 1030 D), “ De Ottone vide- 
tur quod non Uceat ipsi favere, quo- 
niam a paucioribus est electus ; . . . 
Verum, cum tot vel pluros ex his ad 
quos principaliter spectat imperatoris 

VOL. V. 


eleotio in eum oonsensisse noscantur 
quot in altorum consenserunt, cum non 
minus idoneitos seu dignitas elects 
persons, imo plus quam eligentium 
numeruB sit in talibus attendendua, 
nec tantum pluralitas quoad numerum, 
sed salubritas quoad consilium in eli- 
gentibuB requiratur, et Otto magis sit 
idoneus ad regendum imperium quam 
Fhilippus . . . (col. 1031 B) videtur 
quod et liceat deceat et expediat ipsi 
(i.e., to Otto) favorem apostolicam 
exhibere.” 

With regard to the action to be taken 
(col. 1031 B), “De cstero vero agen- 
dum per legatum nostrum apud prin- 
oipes ut vel conveniant in personam ido- 
neam, vel se judicio aut arbitrio nostro 
committant. Quod si neutrum elege- 
rint, cum diu expectaverimus, cum 
monuerimuB eos ad concordiam . . . 
ne videamur eorum fovere discordiam 
. . . cum negotium istud dilationom, 
non capiat, . . . ei (t.e., Otto) manifesto 
favendum, et ipsum recipiendum in 
regem et prsmissis omnibus qus . . . 
debent prsmitti, ad coronam imperii 
evocandum.’’ 

That the document was a confiden- 
tial one appears from the fact that 
Innocent states in it his instructions 
to the legate, which would obviously 
not be for publication. 


O 
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deals not only with the merits of the candidates from the 
point of view of the Church, he also discusses the validity of 
the several elections from a le^l point of view. 

In accordance with this decision, Innocent wrote two letters 
on the Ist January 1201, addressed to the Archbishop of 
Cologne and the German princes generally. In the letter for 
the German princes, ecclesiastical and secular, he informed 
them that he was sending his legate to endeavour to get them 
to agree on some one whom the Pope could accept and crown 
as emperor, a ruler whose selection would benefit the empire 
and not prejudice the Church (ad utilitatem imperii cum 
Eoclesiee honestate). Should they be unable to agree, the 
legate was to seek to persuade them to leave the decision 
to the Pope. This would not prejudice their freedom of choice 
in election, nor would it affect the dignity of the empire. 
They could have no better mediator than the Pope, and he 
could, in virtue of the powers divinely given him, deal with 
any oaths already given by the princes (i.e., he could release 
them from their oaths of allegiance). Moreover, the decision 
of this question belonged first and last to the Pope. First, 
because it was the Church which transferred the empire from 
the Greeks in order to secure a protector ; last, because 
the Pope bestowed the imperial crown. ^ r • 

For some reason imknown to us, Innocent changed his 


* Reg. d. N. 31. To all the princes, 
eooleaiastical and secular, of Qermany, 
6th January 1201. Innocent inFcims 
the princes that he is sending his legate 
the cardinal bishop of Palestrina, and 
if he can be spared from France, the 
cardinal bishop of Ostia, to induce 
them (col. 1034 B) “per vos ipsos cum 
eorum, si necosse fuerit, consilio et 
prcesidio ad concordiam efflcaciter in- 
tendatis, ooncordantes in eum quern 
nos ad utilitatem imperii cum Eccle- 
BiB> honestate merito coronare posaimus, 
vel si forte per vos desiderata non 
posset Concordia provenire, nostro vos 
BsJtem consilio vel arbitrio committatis, 
salva in omnibus tam libertate vestra 


quam imperii dignitate, cum neminem 
magis quom Bomanum pontificom super 
hoc deceat vos mediatorem habere, qui 
voluutatibus et rationibus intelloctis, 
quid justum foret et utile provideret, 
vosque per euctoritatem ccelitus sibi 
datam super juramentis exhibitis quoad 
famam et conscientiam liberaret, cum 
et negotium imperii ad nos princi- 
palitor et finalitor pertinere noscatur ; 
principsliter quidem, quia per Ro- 
manam Ecclesiam fuit a Grivcia pro 
ipsiuB specialiter defensione trsns- 
latum ; finaliter autem, quoniam etsi 
ab alio regni coronam recipiat, a nobis 
tamen coronam imperii recifst im> 
perator." 
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plans and decided to recognise Otto as king, without further 
reference to the German princes.^ In a letter to Otto, dated 
the 1st March 1201, but evidently not delivered till the legate 
arrived in July at Cologne, Innocent wrote of the two great 
powers, the “Ecclesia” and the “Imperium,” and their re- 
spective functions. He told him of his great desire to see the 
vacancy in the empire flUed, and he announced, in virtue of 
the power he had received from God through the blessed 
Peter, he received him as king, and ordered that in future 
Otto be given the reverence and obedience due to royalty. 
The honour so bestowed was the greatest that could be given 
to any secular ruler. Later, when all the usual preliminaries 
were completed, he would summon him to Eome to receive 
the imperial crown. In this letter no reference is made to 
the electors nor to the election.® Innocent wrote a letter 
bearing the same date to the German princes, announcing 
the action he had taken and giving his reasons. He stated 
the right of the papacy to deal with the matter. In men- 
tioning the objections to Philip, he included the “ insolentia ” 
shown by him and his Hohenstauffen predecessors to the 
princes, and the danger of making the succession hereditary. 


^ This appears from the legate’s 
account of his proceedings (Reg. d. 
N. 61). He says nothing of any 
attempt to get the Qerman princes 
to come to an agreement. He would 
certainly have done so had he mode 
an attempt which failed. It is singular, 
however, that Innocent's letter to the 
princes, dated 1st March, but evidently 
not delivered till the legate arrived in 
Germany, appears to contemplate an 
endeavour by the legate to get the 
princes to come to a sottlement, or 
refer the matter to the Pope. 

* Reg. d. N. 32. Innocent to Otto, 
Ulustri Begi Ottoni in Romanorum 
Imperatore electo, 1st March 1201. 
Innocent mentions in this letter the 
efforts he has made to get the princes 
to settle the matter, and the considera- 
tion he has shown Otto in his letters. 
The Pope goes on to write of the 


merits of Otto and of his ancestors (col. 
1035 C, D). “ In te igitur progenitorum 
tuorum devotionem suscitare plenius et 
abundantius remunenuv volentes, credi- 
mus, et quasi pro oerto tenemus. quod 
non solum in ea te venim ostendes her- 
edem oorum et legitimum successorem, 
sod tanto ipsos in hoc prsccedes ampUus 
quonto te a nobis magis intelliges honor- 
atum. . . . Nos enim serenitatem tuam 
in eo de consilio fratrum nostrorum 
honorare volentes ultra quod in sssculo 
BO'cularis princeps nequeat honorari, 
auctoritato Dei omnipotentis nobis in 
beato Potro collata te in regem reel- 
pimus, et regalem tibi praecipimus de 
cectero reverentiam et obedientiam 
exhiberi ; preemissisque omnibus qus 
de jure sunt et consuetudine prsamit- 
tenda, regiam magnificentiam ad sus- 
cipiendam Romani imperii ooronam 
vocabimus. . . .” 
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Otto, on the other hand, was personally deserving ; he was 
descended on both sides from families devoted to the Church, 
and was crowned after his election at the right place and by 
the right person. He accordingly received him as king, and 
directed that regal honours be paid him. He would here- 
after, as was right (sicut decet), summon him to Borne to 
receive the imperial crown.^ This letter was backed up by 


* Beg. d. N. 33. Innocent to all the 
princes, ecclesiastical and secular, in 
Oermany, Ist March 1201. Innocent 
tells the princes that as they and he 
alike know (col. 1036 C) “ejus provisio 
(f.e.. of the empire) principaliter et 
finaliter nos contingit ; principaliter 
quidem, quia per Ecclesiam de Grcecia 
pro ipsius specialiter fuit defensione 
translatum : finaliter autem, quoniam 
etsi ahbi coronam regni accipiat, a 
nobis tamen imperator imperii rocipit 
diadema in ploaitudinem potastatis.” 
He writes of the great injury caused 
by the want of an emperor, and how 
be has long expected the princes either 
to settle the matter or get his help. 
They had failed to do the one or tlie 
other, and had not answered his letters. 
After this ho hoard that Conrad, Arch- 
bishop of Mainz, had arranged for a 
meeting (col. 1037 B) " de provosione 
imperii tractaturi. Unde, no vidcre- 
miir ah inempto desistere, litioras 
nostras ad vos per propnum nuutium 
duximus destinandas, consilium nos- 
trum vobis exponontOB fidehter, et 
super iis qua necessaria videban- 
tur diligentius instruentes.” Harmony 
not having been restored, the Pope 
finally sent his legate and his notary to 
endeavour to induce the princes, either 
by themselves or with their help, to 
arrive at an agreement, or else refer the 
matter to tho Pope (col. 1037 D) 
“ salva in omnibus tom libertate vostra 
quam imperii dignitate, cum neminem 
magis quam Romanum pontifleem 
mediatorem in hoo vos habere deceret, 
qui voluntibua et rationibns intellectis 


provideret quod esset justum et utile, 
vosque per auctoritatem ccelitus sibi 
datam super juramentis exhibitis quoad 
famam et conscientiam liberaret, et 
ad quern negotium imperii ex causis 
Buporius assignatis non est dubium 
pertinere.” As nothing has been 
done by the princes (col. 103B H) 
“ cum dispendium Ecclesis, quss 
diutius neo vult mec debet idoneo 
defensore carere, sustinere nolumus 
ulterius vel dissimulare jacturam populi 
Christiani.” He proceeds to give his 
reasons for rejecting Philip, including 
the objection that should be succeed 
his brother the kingdom would tend 
to become hereditary (col. 1040 A). 
“ Nos igitur, quoniam duobus ad 
habendum simul imperiura favors noc 
possumus net? debemus, neo credffmus 
personae in imperio, eed imperio in 
persona potius providendum, quia 
etiam ad hoc dignior reputatur qui 
magis idonous roperitur, ex causis 
predictis, non amaritudinis sed rec- 
titudinis zolo . . . personam Philippi, 
tanquam indignam quoad imperium 
priesertim hoo tempore obtinendum, 
ponitus reprobamus, et juramenta 
qua) ratione regni sunt ei praistita 
decernimuB non servanda, non tarn 
propter patemos vel fratemos ex- 
oossuB quam propriam ejus culpam. 
. . . Cum autem charissimus in Chnsto 
filiuB noster Otto vir sit industrius, 
providuB et discretus, fortis et constans, 
et per so devotus existat Ecclesise, sc 
descendat ex utraque parte do genera 
devotorum, cum etiam electus in 
regem, ubi debuit et a quo debuit 



OBA7^ n.] 


ONOOENT m. AND THE EMPIRE. 


213 


a number of letters to individual princes and to the kings of 
England and France.^ 

Innocent’s legate, the cardinal bishop of Palestrina, in- 
formed him of the result of his mission, probably in August 
1201.® According to him his reception was not at all friendly ; 
among others the Archbishop of Mainz and the Bishops of 
Speyer and Worms would not receive his messengers. Some 
of the princes went so far that they actually hung messengers 
sent out by supporters of the papal party. He added that 
some of the princes were so angry with the Eoman Church 
that had there been further delay they would have elected 
some third person. The legate accordingly read out the 
papal letter to Otto. He also read those to the princes con- 
cerning his “reception and approval,’’ and finally, on the 
authority of the Pope, declared him king (denuntiavimus 
regem Eomanorum et semper Augustum), and excommuni- 
cated all who might oppose him.® 

Innocent’s notary, who had accompanied the legate, wrote 
that Philip of Swabia complained to his supporters that the 


fuerit coronatue, et ipse bus stre- 
nuitatis et probitatis mentis ad regen- 
dum et ezaltandum imperium idonous 
esse nullatenus dubitetdr, nos aucto- 
ritate beati Petri et nostra eum in 
regom recepimus, et regalem ei prs- 
cepimua bonorificentiam exhiberi, ip- 
Bumque ad coronam imperii. Bicut 
decet, vocare eurabimus et earn ipsi 
Bolemnitor et bonorifici ministorio 
nostro, Domino concedente, conforre.” 

^ Reg. d. N, I. Nos. 34 to 47, 49, 
60. Probably all written in March 
1201, and delivered by bis legate 
some time before tlie proclamation of 
Otto as king. 50 is dated 9tb June 
1201. 

* Reg. d. N. 61. Not dated. July 
or August 1201. Tbe cardinal bisbop 
of Ostia informs the Pope of the result 
of bis legation. He met Otto near 
(apud) Aix, and then went on with 
him to Cologne, where the princes 
previously summoned met them. Many, 


however, would not come “ et hoc eos 
noluisse deprehendimus, quia ne nostros 
receperent nuntios, civitates et domus 
suas clausisse foruntur, Moguntinus 
pr.'pcipue, Spironsis, ot Wormacionsis. 
Quidam prsetoroa nuntii super eodem 
negotio a quibusdam principibus di- 
recti, Buspendio perierunt. Hoc otiam 
sanctitatem vestram latere non volumus, 
quod si negotium dilatum fuisset, quor- 
umdam ordo principum sic immutata 
vidcbantur quod in odium Romans 
EcclesiiB tertium procreassent.” 

» Reg. d. N. 61 (col. 1052 C). 
Letter of Cardinal legate of Palestrina. 
After 3rd July 1201. “in conspectu 
omnium qui oonvenerant litteras 
vestrie sanctitatis regi ot de ipsius 
receptione et approbatione cunetis 
ezhibuimuB, et eum de caetero auc- 
toritate vestra publico denuntiavimus 
rogem Bomanorum et semper Augus- 
tum, excenununicatis omnibus qui se 
ei ducorent opponendos.” 
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papal opposition was due to Ms consenting to be emperor 
without having received the Pope's permission (quia sine 
licentia vestra voluerit imperare) ; if they gave way, their 
liberty of election would be gone, and no one could hence- 
forth rule without the Pope’s consent (nemo praeter volun- 
tatem Romani pontificis potent imperare).^ The action of 
the Archbishop of Mainz in refusing to receive the legate’s 
messengers is specially noteworthy, as he was elected in 
opposition to Philip’s candidate. The Pope was evidently 
disturbed at the view taken in Germany of his action. In 
a letter to the Archbishop of Cologne, about the end of 1200, 
he thought it necessary to warn him to pay no attention to 
the slanders (maledicta) of those who asserted the Pope wanted 
to deprive the princes of their freedom of election. So far 
from this being the case, he had taken such action as would 
secure their freedom. He had not elected any one, but he 
had favoured, and was still favouring, the person elected by 
the majority of those who had a right to take part in the 
election (qui vocem habere . . . noscuntur). The person 
favoured by him had been crowned by the right person and 
at the right place, and therefore ought to be crowned emperor 
by the Pope.® 

It will be observed what efforts the Poge makes to show 


* Reg. d. N. S2 (ool. 1064 B). 
PliiUp the notary to the Pojte. August 
or September 1201. “ Oonquentur 

autem de vobis idem dux Suevia^ et 
de Romana Eedesia coram ipsis, dicons 
quod ea sola ratione invehimini contra 
ipsum, quia siae licentia vestra voluerit 
imperare, eos intelligere faciens quod 
ex hoc doperit libertas eorum, et nemo 
prieter voluntatem Romani pontificis 
potent imperare . . . dominus Prasnos- 
tinus et ego cum magistro ./Egidio in 
itinere sumus Bingam, qu» civitaa est 
prope Maguntiam, accedendi ; ubi 
ciedimuB Maguntinum ... ad man- 
data sacrosancts Romance Ecclesiae et 
ad vestrum et ad domini regis servitum 
facile per amicos nostros induoere.’' 

‘ Reg. d. N. 66 (ool. 1067 A). To the 


Archbishop of Cologne. November 
1201 to February 1202. “ Nee te 

moveant maledicta quorumdam, qiu nos 
asserunt libertatem electionis adimeie 
principibus voluisse.cumLbertati eorum 
detulerimus potius in hoo facto, et 
illicuam earn duxerimus conservandam. 
Non eiiim elegimus nos personam, sed 
electo ab eorum parte majori, qui 
vocem habere in imperatoris electione 
noscuntur, et ubi debuit et a quo 
dobuit coronato, favorem preestitimus 
et prsestamue, cum apostolica sedes 
ilium in imperatorem debeat ooronore 
qui rite fueiit coronatus in regem. In 
eo quoque stamus pro principum liber- 
tate quod ei favorem penitus dene- 
gamus qui sibi jure suocessionis im- 
perium nititur vindicore.” 
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that in appointing Otto he had given effect to his election 
by the majority of those entitled to take part in it, and had 
mamtadned the freedom of election against claims based on 
hereditary rights. 

Besides writing the archbishop, Innocent also directed his 
legate to use the same arguments with other German princes, 
and to impress on them all that he had by his action preserved 
the liberty of the princes, which he desired to see maintained.^ 

There was a meeting of Philip’s supporters in Bamberg in 
September 1201, and again at Halle in 1202, at which a large 
number of German princes, ecclesiastical and secular, decided 
to protest against the legate’s proceedings, as an unprece- 
dented interference with the election of the king. In their 
letter they affected to believe that the legate’s action could 
not have been taken with the knowledge of the Pope, nor with 
the consent (conniventia) of the cardinals. The legate had no 
locus standi, either as elector or as judge (cognitor). In the 
case of a dispute regarding the election of the king there 
was no judge who could give a decision ; the matter must 
be left to the electors to settle. Christ had by his conduct 
and by the separation of his powers (i.e., as priest and king) 
shown clearly that one fighting for God should not be involved 
in secular affairs, iust as a secular ruler should not deal with 
spiritual matters. Even granting the legate could act as a 
judge, his decision was invalid, for he could not lawfully pass 
sentence, as he had done in tliis case, in the absence of one 
of the parties. The princes pointed out how their emperors, 
so far from pressing unjust claims, had abandoned their right 
to be consulted before a papal election took place, and they 
could not believe that the Pope would not seize a privilege 
(bonum) to which he had never been entitled. They ended 
their letter by requesting the Pope at .a suitable time and 
place, in accordance with his office (sicut vestri officii est), 
to anoint Philip.* The Pope’s reply was the famous bull 

^ Beg. d. N. I. 66. “Non ergo sacroaancte Bomane sedia 

^ M. G- H.. Const., II. 6. Letter saiictitas et cuncta pie fovens pster- 
to Innocent from the German princes nitos hoc eentire ullo modo nos per- 
supporting Philip. January 1202. mittit, ea, que juri dissona et honestati 
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“ Venerabilem.” We have dealt with this bull in a previous 
volume,^ but only as a part of the canon law, and it appears 
necessary to discuss it here shortly in its historical setting. 


contraria a domino Prenestino veetre 
RanctitatiB, ut ipae asserit, legato in 
Romanorum regia electione aunt in- 
decenter nimium perpetrata, ut de 
veetre mire prudentie prodJerint con- 
Bcientia, nec sanctinaimam aancti cetna 
cardinalium credimua hue conniven- 
tiam aoceasiaae. Quia enim huic aimi- 
1cm audivit audaciam T . . . Ubinain 
legiatia, o summi pontificea, ubi audiatia, 
aancti jiatres, totiua eccleaie cardi- 
nalea, antecoaaorea voatroa vel oorum 
roissoa Romanorum regum ee elec- 
tionibua immiacuiaao aic, ut vel elec- 
torum personam gererent vel ut cogni- 
torea electionis virea trutinarent T 
Respondendi inatantieun voa credimua 
non habere. In Romanorum enim 
electione pontifleum boo erat imporiali 
diademati reservatum, ut earn Roma- 
norum imperatoria auctoritate non 
accomodata ullalenua fieri non licoret. 
Imperialia voro munificeutia, que cul- 
tum Dei semper ampliaro atuduit et 
eiua eccleaiam privilegiorum apecinli- 
tate decorare curavit, hunc honoris 
titulum Doi ecclcsie revorenter remi- 
ait ; , . , Si laicalis simplicitoR bonum, 
quod de iure habuit revorenter oon- 
tempait, sanotitas pontificalia ad bonum 
quod nunquam faabuit, quomodo ma- 
num ponit T . . . Vobia orgo aupra- 
Bcriptorum principum cum dolore 
aperit univeraitaa, quod Prenoslinus 
epiacopuB in Romanorum regia elec- 
tione contra omnem iuria ordinem ae 
ingeaait. nec videre poaaumua, cuius per- 
eonam inculpabiliter gerat. Gorit enim 
vel personam elcctoria, vcl personam 
cognitoria. Si electoria, quomodo que- 
aivit opportunitatom, qualiter arbitris 
absent! bus mendacio veritatem et 
oiimine virtutem mutoret T Quomodo 
enim ea para principum, quam numerus 
ampliat, quam dignitas efiert, iniuate 
nimium eat contempta i Et ai cogni- 


toria, hano geatare non potuit. Roma- 
norum enim regia electio ai in ae aciaaa 
fuerit, non eat auperior index cuiua 
ipsa sententia integranda, aed eligen- 
tium voluntate apontanea conauenda. 
Mediator enim Dei et hominum, homo 
Chriatua leaus, actibua propriia et 
dignitatibuB diatinctis oEEicia potea- 
tatia utriusque discrevit, ut et Deo 
militans minime ae negotiia implicaret 
aecularibus, ac vicisaim non ille rcbtis 
divinis presidere videretur qui easet 
negotiia aecularibus implicatua. Sed 
si VOS iudioem confiteamur, factum hoc 
excuaationem habere non potest. Ves- 
trum enim in vos posaumus exerore 
gladium, quia absonte alia parte 
sententia a iudice dicta nullam habeat 
firmitatem. Quid ergo predicti Prenos- 
tini sententia in Ottone fiirmare potuit, 
cum nichil ante in eo factum ait T . . . 
Vobis enim, pater aanctissime, insin- 
uare docrevimus, quia electionis nos- 
tro vota in acronissimum dominum nos- 
trum rh(ilii>pum) Romanorum re^em 
. . . una voce, ihio conconau contulimus, 
hoc apondentes, hoc firmiter promit- 
tentea, quod a vestra ot Romane sedia 
obodienua non recodet. . . . Undo 
potimuB, ut vnniente tempore et loco, 
aicut vostri olTicii eat, unctionia ipsi 
benoficium non nogetis.” Two arch- 
bishops, eleven bishops (including one 
“ clectus ’’), three abbots, the King 
of Bohemia, four dukea, and a number 
of of her princes took part in the 
protest. {Vide copy in Beg. d. N. 61.) 

* Vol. ii, pp. 217-19. Add from the 
bull worda not quoted in previous 
volume. M. G. H., Const., II. p. 607, 
1. 94 f. “ Preterea cum multi prin- 
cipum ex impetio eque aint nobilea 
et potentoB, in eorum preiudicium 
redundarct, ai nonnisi de domo ducum 
Sueuie videretur aliquis ad imperium 
asBumendua.” 
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In his letters before the “ Deliberatio," Innocent had not 
only admitted the right of election by the German princes, 
he had urged them to come to some agreement and 
dx on a person whom he could accept, or else to 
refer the dispute to him for settlement. He had, how- 
ever, also declared that the question of filling up a 
vacancy in the empire was first and last one for the papacy.^ 
Innocent had warned the princes that the man they selected 
must be acceptable to the Church, and he had also warned 
them that if they would not come to an agreement he would 
be compelled to take action, as it could no longer dispense 
with one who could defend it. In that case he would favour 
whoever was most deserving, taking into account the aims 
of the electors (studia).^ Later on he openly decided in favour 
of Otto, and declared him king. As we have seen, his pro- 
ceedings had caused intense anger in Germany, and from 
the conduct of Siegbert of M^lmz and from the Pope’s letter 
to the Archbishop of Cologne, it is evident that this was not 
confined to Philip’s party. How strong that party was, is 
shown by the numerous and very powerful princes who for- 
warded a protest to the Pope. Innocent had thus every 
reason to be as conciliatory as possible in his reply, and the 
bull shows clear signs of his desire to propitiate the princes, 
so far as was possible without making any vital concessions. 
He emphasised the right of the princes to elect a king, whom 
the Pope was afterwards to promote to emperor, and declared 
that he was as unwilling to encroach on their rights as to 
allow others to encroach on the rights of the Church. He 
could not, however, forbear pointing out that they derived 
this right from the action of the Church in transferring the 
empire. He denied that his legate had meddled with the 
election, either as “ elector ” or as “ cognitor.” The legate 
had confined himself to announcing who was deserving of 
the kingship and who was unworthy. Innocent does not 
explicitly assert, as in previous letters, his claim to be entitled 
to make the “ provisio imperii,” but merely asks whether 
the Church could be expected indefinitely to dispense with 

* Vide p. 203. ’ Vide p. 205. 
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a defender. But conciliatory as it is in tone, the bull made 
no real concessions. Wliile in form Innocent based his action 
on the right to examine the fitness of the elected king, and 
to select where the electors were divided, he gave many 
reasons for his action which do not fall within those limits. 
The facts that Philip was under excommunication, was a 
perjurer and a persecutor of the Church, were relevant, so 
also were Olto’s merits. The Pope, however, referred to 
many other points, such as irregularities in Philip’s election 
and coronation, and the alleged majority of qualified electors 
in Otto’s favour. He also raised a new point regarding the 
election — ^namely, that Philip’s electors had lost their privi- 
leges by excluding princes entitled to take part in the election. 
Whatever Innocent’s purpose may have been in mentioning 
matters not strictly relevant to the question of fitness of the rival 
kings for empire, they afforded material for future claims by 
the Church to deal with the regularity of the royal elections.^ 
It is noticeable how persistently in his correspondence 
Innocent harped on Philip’s relationship to his predecessors 
as a serious bar to his election. This attempt to make rela- 
tionship a bar to succession was as revolutionary in its way 
as Henry VI. ’s attempt to do away with elections. It was 
nearly three hundred years since Henry I. was elected as Sing 
of Germany, and from his time down to Philip’s, Lothair 
was the only generally acknowledged king who seems to have 
owed nothing to relationship to the ruling house.® Another 
point deserving of notice is the gradual development of the 
theory that the election was vested in a few only of the 
German princes. In his letter to the German princes of 1200 * 


* The bull was given in full in the 
compilation issued under Innocent’s 
authority in liis lifetime, but several 
passages were omitted in Gregory’s 
collection. The most important omis- 
sions are “ Verum nos . . . nolumus 
vindicare ; " “ Unde quia privilegium 
. . . recepit utrumque ; ” “ In reproba- 
tione . . . indigent manifesta.” (All 
these passages will be found in itah'cs 


in (ol. 80 of Friedberg’s edition of 
the Decretals.) 

The first passage omitted relates to 
his unwillingness to encroach on the 
lights of the princes. The second 
passage includes a reference to the 
coronation at Aix ; both possibly 
points on which the curia in Gregory’s 
time did not desire to lay stress. 

' Vide Appendix. II. 

’ Vide note 1, p. 206. 
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there is no attempt to deny that the majority of the electors 
were in favour ol Fliilip. In the Deliberatio towards the end 
of 1200 it is admitted that he was elected by a majority of 
the princes, and by princes higher in rank than those who 
elected Otto (cum ipse a pluribus et digniriobus sit electus), 
but it is urged that as many or more (tot vel plures) of those 
specially concerned in the election of the emperor consented 
to Otto’s appointment.^ In the bull, “ tot vel plures ” has 
become “plures,” who consented to receive Otto as king. 
With regard to the objection that Philip’s electors had all 
forfeited their rights to take any part in the election by not 
allowing others to take part, Innocent is apparently extending 
to royal elections a rule of canon law ; an instance of a 
tendency, still further developed later on, to apply ecclesi- 
astical rules to matters concerning the empire.® 

It was no doubt from his desire to spare the susceptibilil ies 
of the German princes that Innocent was so careful to avoid 
the use of the word “ confirmare.” He was asked by Otto’s 
supporters to confirm his election, and seventy years earlier 
Innocent II. had not hesitated to use this word with regard 
to Lothair and Conrad. The terms Innocent uses are such as 
“favorem apostolicam impertiri,” “recipere in regem,” “cujus 
nohiinatione approbata,” “ denuntiavimus regem,” “ con- 
sentire in regem,” and so on.® Evidently Innocent felt that 
the word “ confirmare ” would give offence, for while a good 
many princes wavered between Otto and Philip, a prince did 
not necessarily become a papalist by changing over to Otto’s 
side, and Innocent was a very practical statesman. 

Innocent’s case rested throughout on the union in one 
person of the German king, who on election becomes “ Rex 
Eomanorum,” and of the emperor. In one of his letters he 
stated definitely that the person properly elected and crowned 
king should be summoned by the Pope to Eome to receive 
the imperial crown,* the very point on which Philip’s sup- 
porters had laid stress. Iimocent thus accepted the position 

1 Vide note 1, p. 32. S Reg. d. N., 1, 2, 16, 21, 29, 32, 33, 

■ Hugclmann, ‘Die Deutsche Kfinigs- 47, 61, 66, 66, 67, 68, 02, 04, 92. 
walil im Corpus Juris Canonici.’ • See p. 36, note 1. 
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that the king was also the person elected to be emperor, but 
he turned it against Philip’s supporters by basing on this 
fact his right to examine the qualifications of the person so 
elected. Accordingly we find that, while before their letter 
he had only spoken of an election to the kingship, in later 
letters after he formally received Otto as king, he addressed 
him as king of the Eomans elected to be emperor, and this 
became the regular title given by the curia to German kings 
before they received the imperial crown. On the other hand, 
it was a title very rarely used by German kings, who usually 
styled themselves “ Somanorum rex ot semper Augustus.” ^ 
Before announcing Otto to be king. Innocent had obtained 
from him his sworn acceptance of the papal territorial claims 
in Italy. On the 8th June 1201 at Neuss, Otto swore to respect 
these claims, so far as they were already in the possession 
of the Church, and to help to recover them where this was 
not the case. The oath would appear from the signatures to 
have been given before three papal officials. Apparently 
it was a secret transaction, and as it concerned rights 
of the empire, it was invalid without the consent of the 
princes.® The contest between Philip and Otto went on 
for some time with varying success. In 1203 the King of 


* Thus Philip’s supporters, 'who had 
spoken of him os “ elected to be em- 
peror ” in their first letter to the I’opo 
in 1199, style him “ Bomanorum r(‘x 
et semper Augustus ” in their letter of 
1202. So, too, Fhihp in his letter of 
1206 to the Pope spooks of his being 
elected “in regom,” though he speaks 
of receiving the “ imperium ” by his 
election (Reg. d. N. 30, cols. 1134 B 
and 1133 D). Frederick II. styled 
himself “ imporator electus ’’ after his 
first election as emperor in 1211, but 
after his second election in 1212 he 
styled himself, until his coronatien 
as emperor in 1220, “ Bomanorum 
rex et semper Augustus.*' As Philip’s 
supporters in their challenge to tho 
Pope, to which the bull is an answer, 
maintained as firmly as ever the view 


that it was incumbent on tho Pope to 
crown UB emperor their duly elected 
king, the title of “ Bomanorum rex 
et semper Augustus ’’ was clearly not 
intended to indicate any abandonment 
of thoir claim, and was apparently 
meant to show that the mere fact of 
his election in Germany gave him 
jurisdiction over the whole empire. 
(See Bloch, ‘ Die Staufischen Kaiser- 
wahlen.’ See V. and VI.) In a few 
exceptional cases Frederick adopted 
tho style given him by the curia when 
writing rather difScult letters to the 
Pope. 

* Reg. d. N. I. 77. “ Actum Nuxim 
... in prssentia Philippi notari, .^gidii 
acolythi et Riccardi scriptoris prefati 
domini papse.’’ 
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Bohemia and the Landgraf of Thuringia deserted Philip for 
Otto. Next year the pendulum swung the other way, and 
Otto’s cause was abandoned by Adolf, the Archbishop of 
Cologne, by the King of Bohemia, and by Otto’s brother 
Henry, while the Landgraf of Thuringia was subdued by 
force of arms. Early in 1205, Philip, having got possession 
of Aix, formally laid down his crown and gave up his title. 
He was re-elected, and crowned for the second time by the 
Archbishop of Cologne. A chronicler reports that this was 
done by Philip by the advice of the princes, that they might 
not lose their old freedom of election, and that his election 
might be unanimous. As we have previously pointed out, 
the coronation at Aix by the Archbishop of Cologne was 
considered an important element in the legitimacy of a king, 
and no doubt Philip and his supporters wished to cure any 
possible defects in his coronation. So far as the fresh election 
is concerned, it has been suggested that the princes wished 
to guard against undue importance being attached to the 
coronation as compared with the election.^ In 1206 there 
was a meeting of a number of German princes,, attended 
among others by Wolfger the Patriarch of Aquileia, whom 
the Pope deputed to persuade Philip to abandon his support 
of -Lupoid of Maiijz, and to make a truce with Otto and the 
people of Cologne. Philip’s answer was a very conciliatory 
letter to the Pope, setting out why he had allowed himself 
to be elected king to govern the empire. He offered to submit 
to the decision of his princes and of the cardinals on the 
action to be taken to restore peace and concord between the 
Church and the empire (inter sacerdotium et imperium), also 
on the satisfaction to be given for wrongs done by him to 
the Church. On the other hand, he would leave it to the 
Pope’s own conscience to decide if he had done any injury 


^ See the disoussion by Bloch, ‘ Die 
StauSschen Kaiserwahlon,’ p. 73 f., 
and B«denberg, * Wiederholte deutsche 
Ednigawahlen,' p. 10 f. 

The writer of the Chron. regie Colon., 
&o., ed. Waitz, p. 219, tells us “ Fhi- 
lippuB igitur rex . . . cum univetsis 


pene princibus regni Aquisgieni venit 
. . . Ibi rex consilio cum suis habito, 
ut principes suam liberam electionem 
secundum antiquitatis institutum non 
perdant, regium nomen et coronam 
deponit et ut concorditer ab ommbus 
eh'gatur, precatur.” 
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to Philip or to the empire. The letter leaves no doubt that 
Philip still claimed to be the duly elected king, the ruler of 
the empire, and did not leave this to the Pope’s decision. 

Innocent did not apparently reply to Philip, but he wrote 
Wolfger expressing his general satisfaction with the letter, 
though he could not accept Philip’s solution of the Lupoid 
question.^ Negotiations commenced, and by November 1207 
they were so far advanced that Philip had been granted 
absolution, and that Innocent wrote him direct.® In 1208 
Innocent deputed Hugolinus to Germany for the final nego- 
tiations. While on his way there he received the news of 
Philip’s murder on the 2lBt June.® 

Immediately on hearing of Philip’s death, even before re- 
ceiving Otto’s report. Innocent took action to secure Otto’s 
peaceable reception as king by all the German princes.* He 
assured Otto of the unwearied efforts he had made on his 
behalf, and authorised him, if he thought it advisable, to 
proceed with the marriage of Philip’s daughter, as had been 


I Reg. d. N. 130 (col. 1136 C). Philip 
to Innocent, 1200. “ Prirteros pro 

leformanda pace et concordia inter vos 
et nos, inter sacerdotium ot imperium, 
quam nos semper desideravimus, sub- 
jiciemus nos vostris cardinalibus et 
nostris principibus, . . . Item si nos in 
aliquo VOS vel sacrosanctaro Bomanam 
Ecclesiam ofiendisse videmur, nos od 
satisfaciendum vobis supponimus nos 
vestris cardinalibus et nostris princi- 
pibus, ... Si vero tos in nliquo nos vel 
imperium lacsisse videmini, nos pro faon- 
ore Domini nostri Josu Christ! cujus 
▼icem in terris geritis, ot ob revenen- 
tiam beat! Petri . . . cujus vicarius estis, 
et ob salutem nostram, conscientiie ves- 
tro super iis vos relinquimus.” 

Reg. d. N. 137. Innocent to 
Wolfger. “ Responsionem autem ipsius 
(t.s., of Philip) gratam in multis habe- 
muB, turn quia sapit catholicam vori- 
tatem, turn quia piam devotionero 
ostendit.*' 

Vide also Innocent’s letter to Otto, 
138 . 


How fat Innocent had moved from 
his previous position appears from 
the fact that he tolerated the re- 
ceipt by Wolfger of his regalia from 
Philip. 

• Reg. d. N 143. In the heiCcling 
of the letter, as given in Migne, Philip 
is called Duke of Swabia, but in the 
letter the Pope addresses liim by the 
title of “ serenitas,” a title only used 
by Innocent, bo far as we have observed, 
in writing to kings. 

” Reg. d. N. I. 162. Letter of 
Hugolinus to the Pope. " Officio 
igitm legationis injunctoe judicio 
divini numims exspirante, ad vos 
cum festinatione regredior ; a quo 
invituB, licet obedire non renuens, sum 
egressus.” 

* The letters (Reg. d. N. 153-169) 
are undated, but from a letter to Otto 
(161, dated 2()th July) it appears that 
the Pope sent ofi his letters before 
Otto's letters arrived, so it must have 
been within very few days of hearing 
of the murder. 
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proposed in the negotiations proceeding at the time of Philip’s 
death.^ He wrote all the archbishops and bishops, directing 
them “ in virtute obedientiae ” to do all in their power to 
prevent the election of another king, and he forbade them 
on pain of anathema to anoint or to crown any one else.* 
He also wrote a general letter to all the German princes, 
ecclesiastical and secular, to seek the peace of the empire, 
and to support Otto.* In addition he sent letters to a number 
of princes individually, insisting in the case of ecclesiastics 
on the duty of obedience under their oath to him.* They 


^ B«g. d. N. 163. Innocent to 
Otto, July 1208. “ Novit illo qui 

BCTutatOT ost cordium et cognitor 
flecretorum quod peisonam tuam de 
oorde puro et conacientia bona et fide 
non Rota diligimua et ad honorem et 
profectum tuum eflicacitor aspiramua, 
aieut opera rnanifeatant qute pro to 
non dubitavimue exercere. Licet autem 
te desoruerint quasi solum amici poriter 
et propinqui, nos tamen in tua dilee- 
tione constantOB, ea studio diligenti 
non destitimus operari quee secundam 
tempus tibi credimun expodire, vigi- 
lantes pro te quando tu forsitan dor- 
mieboB ; quinetiam propter te multa 
passi sumuB edvorsa, qus nec etiam 
tibi voluimus intimaie cum advor- 
sitas te premebat." 

^ Reg. d. N. I. 164. Innocent to 
the Archbishop of Magdeburg and his 
suffragans. “ Quooirca fratemitati ves- 
trs per apostolica scripts mandamus 
et in virtute obedientios districts pree- 
cipimus quatenus ad pacem imperii fide- 
liter intendentes, nullatenus permittatis, 
quantum pro viribus impedire potestis, 
ut quisquam de novo eligatur in regem, 
ne fiat novissimus error pejor priore. 
Ut autem ominis tollatur occasio 
molignandi, nos tarn vobis quam aliis 
archiepiscopis et episcopis sub in- 
terpositione anathematis auctoritate 
apostolica interdicimus ne quis 
alterum inungeie vel coronore prec- 
samat.” 


* Reg. d. N. 165. Innocent to 

all the princes eccIosia.stical and lay 
of Germany, July 1208. “ universi- 

tatom vestram rogandam duximus et 
monendam, per apostolica vobis scripts 
mandantes . . . quatenus ad pacem 
imperii fideliter intendatis, consen- 
tientes dispositioni divintc, quie circa 
charissimum in Christo filium nostrum 
illustrem rogem Ottonem evidenter 
elucet, eique ad regendum imx>crium 
eSicaciter assistatis.” 

* Reg. d. N. 167. To the 

Archbishop of Salzburg, July 1200. 
“ per apostolica tibi scripta precci- 
piendo mandantes sub debito jura- 
menti quo nobis in hao parte teneris, 
. . . quatenus divings dispositioni 

consentiens, quse circa charissimi in 
Christo filium illustrem regem Otto- 
nem evidentor elucet, iura et 
nostrum judicium approbando, ei 
patenter et potenter adhgeieas, im- 
pendendo sibi auxilium et favorem.” 
Innocent claimed from his bishops 
obedience even in matters relating to 
the empire, under their oath of fidelity, 
vide Reg. d. N. I. 71 to the Bishop 
of Langres. " Praetcrea cum ab Ecclesia 
Romona, cui tenetur juramento fide- 
litatis astiictus, nulla debuerit rations 
divertere vel ab ea quomodolibct 
dissentire, ipse, ex quo ei patenter 
innotuit super negotio imperii nostras 
beneplocitum volimtatis, non solum 
se ipsi opponere non expavit. . . .*’ 
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must therefore support Otto, in whose favour divine provi- 
dence had clearly declared itself. We can here only draw 
attention to the very great importance politically of this sub- 
ordinatioD of the bishops to the papacy in secular politics. 

Philip Augustus made a fruitless attempt to set up a rival 
to Otto. Many, however, of Otto’s former opponents, though 
they would not support a rival, insisted on a fresh election. 
There was accordingly a meeting of the Saxon princes at 
Halberstadt on the 22nd September, at which Otto was 
elected, according to the chroniclers, as emperor. There was 
a larger gathering of the princes at Frankfort, at which Otto 
was elected “ in regcm.” There can, we think, be little doubt 
that the German princes intended these elections to be a 
demonstration of their electoral rights as against the Pope. 
In some cases princes only reckoned his kingship from the 
Frankfort election.^ 

Negotiations followed regarding Otto’s summons to Borne 
to receive the imperial crown. Innocent dwelt on the great 
importance of harmony between the Church and the empire ; 
if they worked together nothing could stand against them. 
He pointed out, on the other hand, the evils arising from dis- 


^ See Bloch, ‘ Die BtauSschen Kaiuer- 
wahlen,’ p. 82 f. He quotes tho * Gesta 
episc. ; Holberstad ’ : “ Plenquo prin- 
oipes imperii . . . ro^em Ottonom in 
imperatorem unanimiter olegerunt,** 
and from Arnold of Lilbeck’s chronicle : 
“ ao si divinitus iuspirati pari \oto 
et unanimi conaenea Ottonem in Roma- 
num principem (t.r., emperor) et semper 
auguatum elegerunt.” It seems likely 
that the princes meant by the election 
to assert the necessity of their votes 
to make the election of Otto complete, 
but it is not apparent why they should 
have given the title “ imperator ” after 
so many German princes had avoided 
doing this in 1 202. There is no evidence 
that the result of the Hslberstad meet- 
ing was reported to the Pope. In the 
case of the subsequent meeting of the 
princes at Frankfort on the 1 1th 


November 12f)8, at which Ott». was 
elected “ in rogem,” there appears to 
have been no formal report to the 
Pope, l)ut he was informed of what 
had haj)pened by individual clerics 
who were present. On hearing the 
result of the meeting, Innocent wrote 
the Bishop of Cambrai and the Arch- 
bishop of Magdeburg, who apparently 
had reported the " promotion ” of 
Otto, and corrected it in both cases, 
to mere confirmation of his promotion. 

Reg. d. N. 172. To the Bishop 
of Cambrai. “ Litteras tuas . . . 
recepimus . . . per quas de promotione, 
quinimo quasi de oonfirmatione pro- 
motionis . . . Ottonis." Similarly in 
173 to the Archbishop of Magdeburg. 
See on the whole subject besides Bloch, 
Rodenberg, ' Wiederholte Kdnigswah- 
ten.’ 
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sensioiis between these two great powers, and nrged on Otto the 
importance of removing any causes of discord and suspicion, 
and pressed him to grant the requests which would be pre- 
sented to him by the papal legate.^ This was in the middle 
of January, and the result was, no doubt, the undertaking 
given by Otto in March 1209 at Speyer. The oath at Neuss 
in June 1201 had dealt mainly with the territorial claims of 
the papacy in Italy. The engagements then made were re- 
produced in the Speyer promise, and Otto now also undertook 
that, episcopal elections should be freely held, and decided 
by the chapters or by the larger and sanior ” part of the 
chapters (thus giving up the very important right of dealing 
with disputed elections). He also gave entire freedom of 
appeal to the Apostolic See in ecclesiastical cases. He gave up 
all claims to the “ spolia.” All “ spiiitualia " were to be dis- 
posed of freely by the Pope and by other prelates of the 
Church. He undertook to give effective help in suppressing 
heresy. The promise was countersigned by the chancellor, 
the Bishop of Speyer, but was not supported by the signature 
of any other German princes. Innocent also, in the end 
somewhat grudgingly, had given his assent to Otto’s marriage 
to Beatrice, the daughter of PhiUp.* It was of importance 
for .Otto as a meaps of conciliating the friends of the Hohen- 
stauffen family, and Otto was betrothed to her in May 1209. 

The first signs had already appeared that all would not 
be well between Otto and Innocent. Sometime before March, 
probably in February 1209, Otto had written the Pope com- 
plaining that Frederick was stirring up trouble against him. 
He begged Innocent most earnestly not to support Frederick, 
and not to take any action in his favour till Otto could discuss 


* Reg. d. N. 179. 16th Jsouary 
1209. 

* M. G. H., Const. II. 31. Otto's 

agreement at Speyer, 22nd March 
1209. “ Ilium igitur abolere volentea 

abuBum, quern interdum' quidam pre- 
deceaaorum nostrorum exercuisse di- 
cuntur in eleotionibus prelatorum, 
oonoedimuB et eanctimus, ut electiones 
prelatorum libere ac canonice fiant, 

VOL. V. 


quatinuB ille prefitiatur eooleaie viduate 
quern totum capitulum vel maior et 
senior para ipaius duxerit eligendum, 
dum modo nichU ei obatet de oanonicia 
inatitutia.” 

Thus Otto seems to have abandoned 
the right to be present at elections and 
to decide in oases of disputes. 

' The letters on the subject are 
Beg. d. N. 163. 169, 177, and 178. 

P 
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the matter personally with him in Italy.' Innocent replied 
that Frederick’s father and mother had both of them entrusted 
Frederick to the care of the Boman Church, that he was a 
subject of the Church and owed fidelity as a vassal, and the 
Church must therefore support him. Thus it was impossible 
for the Pope to withdraw his help from Frederick, but it 
would not be used to injure Otto.® 

Otto started from Augsburg on his way to Eome for the 
imperial coronation about the end of July.® He had been 
preceded by Wolfger, Patriarch of Aquileia, whom he had 
appointed as his legate in Italy in January 1209. Wolfger, 
on his return from the imperial court to Italy in March, took 
vigorous action to recover imperial rights usurped by Itahan 
cities. Innocent had, at Wolfger’s request, recommended 
him to the cities of Lombardy and Tuscany,* but Wolfger 
extended his action to lands claimed by the Pope, and in- 
cluded in Otto’s concession. Innocent sent Wolfger an ex- 
tract from Otto’s oath at Neuss in 1201.® We are not informed 
of the details of what followed, but we find that after Otto’s 
arrival in Italy he pursued the policy adopted by Wolfger 
regarding imperial claims, notwithstanding his engagements 
to the Pope. 

Negotiations with the Pope proceeded, an^ evidently Innacent 
had to recognise that he could not compel Otto to honour 


^ Reg. d. N. 167. Probably February 
1209. 

* Beg. d. N. 188. Innocent to 
Otto, 10th March 1209. Another 
minor sign that relations were no 
longer so cordial is a change in the 
form of address to the Pope. In his 
letters from Oennany, after Fhih'p's 
murder, he addressed Innocent “Be- 
verendo in Christo Patii . . . Dei gratia 
sanctes Bomana! sedis suirnno pontiSci, 
Otto, eadem gratia et sua ” (Reg. d. 
N. 160 and 187). The “ et sua *’ 
is dropped in his letters from Italy 
(190 and 193). 

® See on the relations between Otto 
and the Pope from the time of his 
re-election to his invasion of the Sicilian 


kingdom, Winkelmann, * Philipp v. 
Sr’livtaben uiid Otto IV.,’ vol. ii. book 
i., and book ii., chaps. 1 and 2, and 
especially Beilage, viii. 4, ' Otto's 
verspreebungen vor oder bei seiner 
EaiserkrOnung.’ As regards Inno- 
cent’s letter to Otto of llth November 
1209 (B. zii. 124), referred to by 
Winkelmann, l.c., p. 196, note 3, it does 
not appear to have any bearing on 
the matter. Otto’s Speyer declara- 
tion regarding the suppression of 
heresy would only seem to cover 
action within the empire. 

* Beg. d. N. 186. See also Beg. XII. 
78. 

® Beg. d. N. 186. 
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obligation B which had not been confirmed by the German 
princes. 

Innocent crowned Otto on the 4th October, although pend- 
ing questions were not all settled. Otto had to leave Borne 
immediately after the coronation, but endeavoured to arrange 
a meeting with the Pope a few days later in order to arrive 
at an agreement. This Innocent declined,^ but negotiations 
evidently went on for a time. According to Innocent, Otto 
refused an offer to refer to arbitration matters in dispute, 
and proceeded with his assertion of imperial rights, notwith- 
standing the claims of the Church. Otto brought matters to 
a head in February 1210 by appointing Dipold of Acerra to 
be Duke of Spoleto. Dipold proceeded to style himself also 
“ Magister Capitaneus ” of Apulia and of the Terra Lavoris, 
parts of the Sicilian kingdom.^ This was a declaration of war, 
not only against Frederick, but also against Frederick’s liege 
lord, the Pope, and it is remarkable that Innocent did not 
take up the challenge till after Otto had crossed the border 
of the kingdom of Sicily in November 1210. 

Though Innocent was unwilling to break finally with him, 
yet he as well as Otto had for some time been preparing for 
the coming struggle. Otto, for instance, extorted from the 
ArclffJishop of Salaburg in July 1210 a promise of support, 
even against the Pope, in matters concerning the honour of 
the empire and of the emperor.® 

Otto crossed the frontier of the Sicilian kingdom early in 
November. Innocent took immediate action, excommuni- 


1 Beg. d. 193 and 194. 

» M. G. H., Const. II. p. 47. 
* Confoedoratio ’ of the Archbishop of 
Solsburg, 3rd July 1210. “Notum 
facimus universia . . . quod nos 
occasione diecordie inter dominum 
papam et dominum nostrum O. aere- 
nisaimum Romanorum imperatorem 
exorte memoratum dominum nostrum 
imperatorem nunquamdeseremus; quin 
nos in omnibus hiis, que honorem 
imperii et sue persone respiriunt, pro- 
movendis sibi tanquam legittimo do- 


mino nostro, et in rebus et in persona, 
pro viribuB nostris ossistemus et con- 
tempto mandate apostolico, si quod 
forte dominuB papa daret in contrarium, 
ad manutenendum honorem suum et 
imperii ipsi domino nostro auxilio 
pariterque consilio semper aderimus 
et bona fide turn contra papam 
turn contra quemlibet alium hominem, 
nulla impediente occasione, ad con- 
servandum honorem suum et imperii 
perpetuo ipsum pro posse nostro 
iuvabimus.” 
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eating him and releasing his subjects from their allegiance,^ 
and he also entered into negotiations with Philip of France 
to secure his support.* Two months later he called on the 
German princes to elect another in Otto’s place.* A little 
later again he stirred up the Italian subjects of the emperor, 
calling on the bishops to publish the sentence against Otto, 
and to hold no services in any place where he might stay. 
He also stated that he would declare him guilty of heresy 
if he continued to have divine services celebrated in his 
presence.* It is reported that even at this late stage Innocent 
made another attempt to come to terms with him. The very 
well-informed writer of the ‘ Ursperg Chronicle ’ states that he 
heard from the papal agent that Innocent was willing to put 
up with all the territorial losses incurred, provided Otto 
would keep his hands off Philip of France and the Sicilian 
kingdom, but that it was all in vain.* 


^ See Winkelmann, ‘ Philipp von 
Sohwaben und Otto IV. von Braun* 
Bchweig/ p. 246 f. We have not the 
text of Innocent’s order, but he refers 
to it in a letter to the Pisans, dated 
22nd December 1210. Beg. XIII. 193. 

^ BOehmer, ‘ Acta Imperii Selecta,’ 
820. 1st February 1211. Innocont 
to Philip of France. 

^ L.C., 921, April 1211. To all the 
princes of Germany. In this letter 
Innocent mentions that he has ex- 
communicated and anathematised Otto 
“ pro eo, quod beneficionim nostorum 
ingratus et promissionem suorum obli- 
tuB maligne persequitur proifatum 
regem Sicilies orphanum et pupillum, 
apostoliciB protectioni relictum, no- 
quiter invadendo regnum ipsius et 
Romans ecclesis patriminium, contra 
sacramenta et scripta sua et contra iura 
etmonimenta nostra, cum semper porati 
fueiimuB et sspe obtulerimus ei iustitis 
plonitudinem exhibero coram arbitris 
oommuniter eligendis.” 

He also warned the German princes 
that should Otto succeed in his designs 
** ad earn vos oonditionem rediget. 


ad quam avus et avunculus eius 
barouos Angliea redegerunt ; . . . Nee 
nobis obiiciatur a quoque, quod toto 
conamine proouravimus promotienem 
eius ; quia non credebamus eum, quod 
subito ost eSectus, immo qualem ipse 
se subito demoiistravit. Nam deus, qui 
onmia novorA. antequam fierent, pro- 
moveri fecit Baulem, statura procerum, 
in regem, quern ipse ipsius culpa postea 
reprobavit et ei pium substituit iuni- 
oiem, qui regnum optinuit et possedit ; 
ques res instantis temporis est figura.” 

* Bbehmer, ‘ Acta Imperii Selects,* 
922. Innocent HI. to the bishop and 
clergy of Cremona, 7th July 1211. 

* Burchardi et Cuonradi Ursper- 
gensium Chronicon. Editors Abel and 
Welland, p. 93. “ Sane ne tanta tur- 
batio fieret in ecclesiis et populo Chris- 
tiano, voluit domnus papa sustinere 
omne dampnum, quod sibi imperator 
in terris eedesie Romone interiisset 
aut inferret. Hanc formon oomposi- 
tionis cum reousset imperator a dmi t, 
tore, domnus papa, tamquam vir 
onimosus et oonfidens in Donuno, tua 
ardua negotia simul explere disposuit.*' 
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Otto began his second campaign in the south of Italy in 
the beginning of March, and by October he was about to 
cross oyer to Sicily. Frederick is said to have had ships ready 
for flight, when events in Germany changed the whole situa- 
tion. 

After Otto’s excommunication a movement against him 
had commenced in Germany, led by Siegfried of Mainz, the 
Landgraf of Thuringia, and the King of Bohemia. In the 
early summer Siegfried published the excommunication of 
Otto by the Pope. Ottocar of Bohemia was the first of the 
princes openly to rebel against Otto, and to declare himself 
in favour of Frederick of Sicily. Innocent was very careful 
not to intervene openly in the choice of a successor to Otto, 
but he had, in his letter of February 1211 to the German 
princes, shown pretty clearly that Frederick would be ao- 
ceptable to him.^ In September a number of German princes 
assembled at Numberg and elected Frederick “in impera- 
torem.” * The princes who took part in this election were 
obliged to look to the Pope for support, and they asked him 
to confirm their election ; they were so far in a minority, 
though a very important minority. 

Otto, hearing of these movements in Germany, made his 
wayliack instead >iof crossing to Sicily. He was delayed by 
further fruitless negotiations with the Pope and by disturb- 
ances in the north of Italy, so he did not get to Frankfort 
till the middle of March 1212.* On his arrival in Germany 
he found many even of the bishops and abbots still faithful, 
and many of the rebels now returned to his allegiance. In 
order to strengthen his position and to secure some following 
among the friends of the Hohenstauffen, Otto married (on 
the 22nd July) Philip’s daughter, Beatrice, to whom he had 


^ Vide P- 228, note 3. 

* M. Q. Leg., See. iv., Cons. II. Nos. 
43 (26th September 1212) and 44 
(13th November 1212). See on the 
aubjeot of thia election Bloch, ‘ Die 
Staufisohen Kaiaerivahlon,* p. 89 i. 
There can be little doubt that Frederick 
was elected aa emperor and not aa 


king, and for aome time after he bad 
accepted the offer of the German 
princea he styled himaelf “ Romanomm 
imperator electus.’* 

^ For the rebellion in Italy and 
Germany, see Winkelmonn, * Philipp 
von Schwaben und Otto IV.,’ vol. ii. 
book ii. chap, iv. 
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been betrothed since 1209. Unfortunately for Otto she died 
on the 11th August. Otto was at the time besieging Weis- 
sensee, and the disastrous results of her death were imme- 
diately apparent. The Swabians and Bavarians at once left 
his camp, and so many of his followers abandoned him that 
he had to give up the siege. Presently he moved to the south 
to deal with the threatened entry of Frederick upon the 
Oerman scene. 

After Frederick’s election had been reported to the Pope, 
negotiations went on for some time on the subject, and finally, 
with Innocent’s support (consilio et interventu), Frederick 
was hailed as emperor (imperator collauderetur) by the citizens 
and the people of Borne, and the Pope confirmed his elec- 
tion.^ This was not, however, till after the consent of Frederick 
had been obtained, and the Pope and Frederick had come to 
terms. Frederick’s consent was not given as a matter of 
course ; his wife Constance and the Sicilian nobles were 
strongly opposed. We have no detailed account of the nego- 
tiations between Frederick and the Pope, but some of the 
conditions are clear from documents executed in February 
1212. Frederick had to swear to be faithful to the Pope 
and to his successors ; he placed on record the territories he 
held from the Pope and the tribute (census) to be paid? He 
undertook personally to do homage when summoned to 
appear before him. He had also to accept a concordat regard- 
ing ecclesiastical elections in the same terms as the one forced 
on his mother in 1198.* It was not till he had done all this 


^ Burchardi et Cuonradi Ureper- 
gensiiiin Chronicon, p. 373, 43. '* Die* 
tUB vero AiUibelmuB magno labore 
et pniculis plurimia Bomam usque 
pervenit ; ibique consilio et inter- 
▼entu domni Innooentii paps obtinuit. 
ut a civibus et populo Bomano Frideri- 
CU8 imperator collauderetur et do ipso 
factam electionem papa confirmavit.'* 
Innocent IV. appears to refer to this 
incident in bis excommunication of 
Frederick on the 17th July 124S 
(Epis. Sae. XIU., vol. ii. 124, p. QO), 


for after mentioning the oath given 
by Frederick “ priusquam esset ad 
imperii dignitatem eleotus,*' he goes 
on, “et, siout dicitur, illud idem (t.e., 
homage), postquam ad eandem digni- 
tatem electuB extitit et venit ad 
Urbem ” was rex>eated by him in the 
presence of the Pope. 

^ M. O. H., Const. II. No. 411, oath 
by Frederick to Innocent, Feb. 1212, 
at Messina. 

No. 412, undertaking by Frederick, 
February 1212, at Messina to do 
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that he added to his title of King of Sicily that of emperor 
elect.^ At the request of the Pope, Frederick had his infant 
son Henry crowned as King of Sicily.® It seems probable 
that the object was ultimately to do away with the personal 
nniriTi between Sicily and the empire, as Frederick agreed 
to do in 1216. Another reason for the coronation was no 
doubt to secure a successor, with a good legal title, before he 
started on his very adventurous expedition to Germany. He 
commenced his journey in March, and arrived in Borne about 
the middle of April. At Borne, where he did homage to the 
Pope for the Sicilian kingdom, he was very kindly received 
by Innocent and helped with money, and there he styled 
him self emperor elect by the grace of God and of the Pope.® 
Frederick left Borne by the end of April or early in May, 
but was unable to cross the Italian frontier till some time in 
August, as he had to make long halts at various towns in 
Northern Italy to avoid Otto’s supporters. He arrived at 
Constance in September, a few hours before his rival, who 
was also on his way there. His occupation of Constance 
gave him time to rally his supporters in Germany, thus en- 
abling him to hold a meeting of his supporters on the 6th 
December at Frankfort. There he was elected king by a large 
number of German princes in the presence of the legate and 
of envoys from France. From that time onward, with very 
rare exceptions, Frederick dropped the style of emperor elect. 


homage, 'when required by a Pope, 
for the kingdom of Sicily, dukedom of 
Apulia, and to pay tribute. 

No. 413, same time and place, agree- 
ing to eame conditiona regarding clerical 
elections as his mother Constance had 
been obliged to accept in 1199, vide 
p. 190, note 2. 

No. 414, April 1212 at Borne, 
Frederick entered into further agree- 
ment with the Church of Borne re- 
garding expenses incurred on his 
behalf. 

^ The first letter in which Frederick 
styles himself “ Bomanorum imperator 
electus '* is at Messina in February 


1212 in a priidlege granted the 
Archbishop of Monreale. U.-B., vol. i. 
p. 204. 

* See Winkelmann, * Philipp v. 
Schwaben \md Otto IV.,’ vol. ii. p. 316, 
notes 4 and 6, where it is shown Henry 
was probably crowned in February 
1212. 

^ H.-B., vol. i. p. 227. In con- 
firming a grant to the Boman Church, 
Frederick -wroto on the 16th April 
1212 at Borne, “Sonctissimo patri . . . 
Innocentio . . . Fridericus Dei et sui 
gratia rex Sicilie ... in Bomanorum 
imperatorem electus et semper Au- 
gustus.” 
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and adopted that of “ Bomanorum rex semper Augustus et 
rex SicilisB.” ^ By the summ^ of 1213 a large part of Ger- 
many had accepted Frederick, and at a meeting held at Eger 
on the 12th July of that year he paid his price for the papal 
support. He renewed, almost word for word, the promise 
given by Otto at Speyer in 1209, and supported it by a per- 
sonal oath. Innocent, however, was not content with this, 
and required the assent of the German princes. A number 
of them, including such important persons as the Archbishops 
of Mainz and Salzburg, the King of Bohemia, the Dukes of 
Bavaria and Austria, and the Landgraf of Thuringia, signed 
the document as witnesses. The Pope also got the express 
consent of individual princes in subsequent years.® The 
curia was not satisfied even with these agreements, and had 
them strengthened later on in the time of Honorius III.,* 
but Innocent had by the agreement he obtained put the 
territorial claims of the Church on a legal basis, accepted by 
the German princes. As in the case of Otto’s Speyer agree- 
ment, the clauses relating to the Church seriously modified 
the powers left to the emperor by the concordat of Worms. 

Fighting went on during 1213 without any decisive results. 
In the following year the victory of Philip Augustus at Bou- 
vines (27th July 1214) put an end to any chance of a victory 
by Otto. In 1216 Aix went over to Frederick, and he was 
crowned there for the second time. As there was at that time 
no Archbishop of Cologne recognised by the Pope, he was 


^ M. G. H., Const. II., vol. ii. 
No. 4fil. Letter of Bishop Conrad 
to Fhilip Augustus, December 1212. 
There has been much controversy 
over this election, the protagonists 
being Bloch in his ‘ Die StauSsohen 
Kaiserwahlen * and Kranuner in Itis 
' Oer Beichsgodanke des Staufischen 
Eaiserhauses ’ and * Das Kuifursten 
KoUeg, &o.’ We are inclined to agree 
with Bloch that it is to some extent 
a tacit assertion, by the majority of 
the German princes, that it was for 
them alone to elect a king, a ruler 


over the empire. The fact that a 
papal legato was present does not 
appear to ua necessarily to imply 
papal approval. Forty years later a 
papal legate was present at the second 
election of Wilham of Holland at 
Braunschweig, a proceeding certainly 
distasteful to the curia. 

» M. G. H., Const. H. No. 46.61, 
12tb July 121J and 6th October 
1214. 

* M. G. H., Const. II. No. 66-66, 
September 1219; No. 72, 3rd April 
1220. 



CEAP. II.] 


INNOCENT m. AND TTTBi EMPIBE. 


233 


crowned by the Archbishop of Mainz on the 26th July. It 
was on this occasion that Frederick took the cross, the cause 
of so much trouble to him later on. A few days later the 
city of Cologne, Otto’s last stronghold outside his own do- 
mains, also accepted Frederick, and Otto had to retire to 
Brunswick. Although Otto lived three years more and never 
gave up the struggle, yet he was unable to affect seriously 
Frederick’s hold over the greater part of Glermany. 

Otto’s supporters tried to reopen the question of his de- 
position at the Lateran Council in 1215. Innocent stopped 
a very hot controversy that arose, and at a subsequent meet- 
ing declared Frederick’s election by the Oerman princes to 
be emperor approved and confirmed.^ 

Frederick’s succession to the empire would have been 
impossible, as far as one can judge, without the support of 
the Pope. This contributed to weaken the coalition against 
Philip Augustus, which was defeated at Bouvines, a landmark 
in European history, but it also led in the end to the catas- 
trophic struggle between the papacy and the Hohenstauffen 
— a danger to which Innocent was not blind, but which he 
could not avert. 

Innocent relied in his dealings with secular powers mainly 
on ifts authority as vicar of Christ. He did not disdain nor 
neglect to use authority of human origin, as, for instance, 
that of a feudal lord, but such powers were treated by him 
as of human origin, and not as belonging to the Pope as 
Pope. His conception of the papal authority was no less 
exalted than that of his great predecessor Gregory VII., but 
he handled it much more as a lawyer, systematising where 
possible the use of his powers. Thus in the bull (finally 
embodied in the Decretals) Innocent based his right to deal 
with quarrels between princes on his authority to decide 


^ According to Richard of Son Ger- 
maiio (p. 94 Serie 1. Crotiache of the 
Societa Napoletana di Storia Patria), 
the question was brought up, and 
there waa a hot controversy. Finally, 
" dominuB papa manu iimuit et egredi- 


entibus ceteria, ipae eocleaiom eat 
egreaaua.” At another Bitting a few 
days later “predicti etiam regis Fred- 
erici electionem per principea Alaman- 
nio factam legitime in imperatorem 
Bomonum approbana confirmavit.” 
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where questionB of Bin were inyolved. Again, in the case of 
the empire, he claimed the right to examine the qualifications 
of the king elected by the Grerman princes as, if we may use 
the expression, a matter of official routine. 

Innocent had not carried the majority of the German princes 
with him, and his claims to interfere in German elections or 
to nominate in case of disputes were not generally admitted, 
but we must reserve our remarks on this subject for a later 
chapter. 
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FREDERICK H., HONORIUS HI., AND GREGORY IX. 

Honokius, who was elected Pope on the 18th July 1216, 
two days after the death of Innocent Til., was of a very 
different temperament to his great predecessor,^ and accord- 
ingly, though there was no change in the policy of the curia, 
yet the methods were different, and the great struggle with 
the Hohenstauffen was postponed. 

When the pontificate of Honorius began, the Church was 
not in full possession of the lands included in the promise 
made by Frederick at Eger in 1213, as it was not till the 
contest with Otto was over that Frederick could attend to 
affairs in Northern Italy ; but by 1221 the Pope was able 
to announce to Ithe world that the Church of Eome had 
received possession of the lands it had claimed, and to 
acknowledge the help given him by Frederick.^ The Pope 
and the emperor did not agree as to the rights left to 
Frederick as emperor in these lands, and there was trouble 
over his claims to armed assistance from papal subjects in 
1226. Frederick also appears to have alarmed the curia by 
suggesting at a conference at Vercelli in 1222 that it should 
employ him as its agent to govern these lands.® The fric- 


* In an early letter Honorius gives 
a characteristic description of his 
methods. Epis. Sae. XIII., vol. i. 31, 
10th May 1217. “ Plerumque dissi* 

mulanda sunt quedam et ad tempus 
conniventibus oculis toleramda, que 
possunt soandali materiam suscitare, 
oum et Veritas ipsa quedam fecerit 


ex temperantia equitatis pro vitando 
scandalo ludeorum." 

' L.C., 166, 18th February 1221. 
The letter is addressed “ Universis 
presentee litteras inq>ecturis.’’ 

* Ficker Forschungen, &o., vol. iv. 
334, 6th May 1222. Honorius to the 
people of Spoleto. Besides informing 
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tion that arose from time to time was not in itself very serious, 
but it must have played its part in strengthening the deter- 
mination of the curia to secure for itself supporters in Italy 
by protecting Milan and its friends from Frederick. 

Another source of trouble was due to difierences regarding 
ecclesiastical appointments in the Sicilian kingdom. Frederick, 
before he was accepted by Innocent as the future emperor, 
had undertaken to allow freedom of election in his Sicilian 
kingdom, but it was subject to his assent to the persons 
elected.^ Honorius in a number of cases refused to accept 
the elections made, and finally, after the sees had long been 
vacant, filled them up without consulting Frederick,® This 
and the question regarding Frederick’s rights in the papal 
states were the cause of a very angry correspondence between 
Frederick and the Pope in 1226, in which the emperor dis- 
closed his real feelings towards the Church by accusing the 
Papacy of having failed in its duty towards him when Inno- 
cent III. was his guardian during the time of his minority.* 


the people of Spoloto that neither he nor 
the cardinals had agreed, though much 
pressed, to anything “ quod ossot in 
proiudicium apostohee sedis,” he also 
refers to the action of Cun'/ehn, the 
imperial legato, in endeavouring to 
seduce the people of Viterbo “ a devo- 
tionis soh'ditate ddeles nostros aver- 
tere ” and “ ut imperaton debeont 
faocre juramentiim.” 

See also Theiner, * Codex Diplomati- 
CUB Bominii Temporalis,’ vol. i. 115, 
lin, 11», 121 of 22nd November 1222- 
123, 20tb December 1222; 124 and 
126, ist January 1223; 117, 118, 120, 
not dated, but all apparently of 
November 1222. They deal ■with 
Gunzclm's bebavioui and Vredench’s 
emphatic disavowal of his actions. 

^ M. G.H., ‘Const.,’ 11. 412, February 

1212. I^rivoie^gium Ifndonci XI, 

In tliis compact with the Pope, clause 
(6) regarding elections provides “ eecun- 
dam Deuin per totum regniim ranonice 
fiant de talibus quidem personis, quibua 


nos et heredes nostri requisitum a 
nobis prebere dobeamus assensum." 

‘ Epis. Sae. XIII., vol. i. 283, 26th 
September 1225. Honorius to Fred- 
enck. He ho# in appointing seTected 
“ de personis tibi mento accepton- 
diR," and appointed them with the 
advino of the cardinals “ sine tuo 
preiudirio.” 

* L.C., 290. Honorius to Frederick, 
beginning of May 1226. The first part 
of the letter sent by Frederick is known 
to ui by the Pope’s reply, from which 
it appears that the emperor complained 
of ills treatment by the Church during 
hiB minority (p. 217 I. 13 f.) ; “ Circa 
Uitelam quoque tui, a clare memorie 
imperatnee Constantia regina Siciho 
apostoUco aedi relictam, a benoRciorum 
gratia excipis, . . . Busceptiu, que a 
gratia sumpsit exordium, habere te 
debuit de prosecutioaiB debito non 
ingratum, saltern ut tutrici notom non 
Boluni suspecte sed etiam fraudulente 
adininibtrationis non nitereris impingeie. 
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The question of elections to vacancies became acute again in 
the time of Gregory IX., and was among the causes stated 
for his excommunication in 1239.^ 

As we have seen, Frederick had taken the Cross in 1315, 
and after that he made repeated promises to start by a fixed 
date, and had to get the Pope’s consent to repeated post- 
ponements. The final promise was made in July 1225 to start 
in August 1227,^ and Frederick’s failure to carry it out was 
the immediate occasion of Gregory’s first excommunication. 
Though peace was restored after a time, yet both sides had 
shown their mutual distrust and fundamental hostility, and 
the ground was prepared for the final struggle between the 
papacy and the Hohenstauffen family which began in 1239, 
and only ended with the death of Conradin in 1268. The 
main cause of this hostility was the union of the imperial 
Government and of the Sicilian kingdom in Frederick’s hands, 
as it endangered the papal independence, unless a counterpoise 
could be found by the curia in l^o^theTn Italy. 

Innocent had long foreseen the dangers of the situation, 
and a few days before his death, Frederick had given a written 
undertaking immediately after his coronation to release his 
son Henry from subjection to his authority and hand over 
to hkn the kingdom of Sicily to be governed diuing his 
minority by some person approved by and responsible to the 
Pope." It is very doubtful whether, Innocent once out of the 


dicens quod eoclesia nomino defen* 
Borum hoetes immiRorat Apulio. Habe- 
bat pretorea diUaniatiooiB adieclio, 
quod quern tutiix ecclesia dobuit pro- 
movoie, deiocit, erigens in patema 
sede hominom alienum (*’•«., Otto), qui 
non contentaa impeno ad regniun 
nihilominua espiravit.” 

L.C., p. 222 1. 4. HonoriuB wama 
Frederick “Non oigo eeducant te 
proapora,” 

1 L,c., 141, p. 631 1. 38 i. 

* Fredohck’s letter to the Pope 
(M. O. H., Const., JI. 103} is dated 
28th July. With the letter he sent 
the golden bull (l.c., 102), dated 


July J32S, containing his promise, 
and declaring (p. 130, 1. 44 f.) “Si 
autem defooerimus in aliquibua vel 
in aliquo ceterorum, eoclesia Romana 
aentiabit in nos et in terrain nOBtram 
de spontaneo et iam prestito consensu 
nostro.” 

' L.C., f>8, Ist July 1216. “Snnc- 
tissimo in Christo patri et domino suo 
InnocenUo. . . . F. Dei et sui gratia 
Romanorum rex et eemper auguetua 
et lex Sicilie. . . . Cupieutea t&m 

ecclesi'e Romene qaun re/mo SicHie 
proviclere, promittimuB et concediinus, 
statiientes ut, poetquam fuerimus 
im]>erii coronam adepti, protinus filium 
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tion that arose from time to time was not in itself very serious, 
but it must have played its part in strengthening the deter- 
mination of the curia to secure for itself supporters in Italy 
by protecting Milan and its friends from Frederick. 

Another source of trouble was due to differences regarding 
ecclesiastical appointments in the Sicilian kingdom. Frederick, 
before he was accepted by Innocent as the future emperor, 
had undertaken to allow freedom of election in his Sicilian 
kingdom, but it was subject to his assent to the persons 
elected.^ Honorius in a number of cases refused to accept 
the elections made, and finally, after the sees had long been 
vacant, filled them up Avithout consulting Frederick.® This 
and the question regarding Frederick’s rights in the papal 
states were the cause of a very angry correspondence between 
Frederick and the Pope in 1226, in which the emperor dis- 
closed his real feelings tow’ards the Church by accusing the 
Papacy of having failed in its duty towards him when Inno- 
cent III. was his guardian during the time of his minority.® 


th« people of Spoleto that neither he nor 
the oerdinals hod agreed, though much 
pressed, to anything " quod osset in 
preiudicium apostolice sedis,” he also 
refers to the action of Gunrelin, the 
imperial legate, in endeavouring to 
seduce the people of Viterbo “ a devo- 
tionis Boliditato fidelos nostros aver 
tere ” and “ ut imperaton debeant 
foocre jursmentiim.*' 

See also Theiner, ‘ Codex Diplomati- 
cus Dominii Temporalis,’ vol. i. llo, 
116, IIU, 121 of 22nd November 1222 - 
123, 20th December 1222 : 124 and 
126, let January 1223 ; 117, 118, 120, 
not dated, but all apparently of 
November 1222. They deal with 
Ounzelin’s behaviour and Frederick’s 
emphatic disavowal of his actions. 

' M. G. H., ’Const.,’ II. 412, February 
1212. Frivelegium Friderici II. Regis. 
In tliia compact with the Pope, clause 
(S) regarding elections provides “ secun- 
dum Deum per totum regnura canonice 
Sant de talibiu quidem persorus, quibus 


nos et heredes nostri requisitum a 
nobis prebere dobeamus assonsuin.” 

* Epis. Sae. XIIT., vol. i. 283, 26th 
September 1226. Honorius to Fred- 
erick. He ha^ in appointing seTected 
“ do personis tibi merito acceptan- 
dis,” and appointed them with the 
advice of the cardinals “ sine tuo 
preiudirio.” 

' L.C., 296. Honorius to Frederick, 
beginning of May 1226. The first part 
of the letter sent by Frederick is known 
to us by the Pope’s reply, from which 
it appears that the emperor complained 
of his treatment by the Church during 
his minority (p. 217 I. 13 f.) : " Circa 
tutelom quoque tui, a dare memoiie 
imperatrice Constantia rogina Sicilio 
apostolice sedi relictam, a bencficiorum 
gratia cxcipis, . . . susceptio, que a 
gratia sumpsit exordium, habere te 
debuit de prosecutionis dobito non 
ingratum, saltern ut tutrici notam non 
solum suspecte sed etiam fraudulente 
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The question of elections to vacancies became acute again in 
the time of Gregory IX., and was among the causes stated 
for his excommunication in 1239.^ 

As we have seen, Frederick had taken the Gross in 1316, 
and after that he made repeated promises to start by a fixed 
date, and had to get the Pope’s consent to repeated post- 
ponements. The final promise was made in July 1225 to start 
in August 1227,® and Frederick’s failure to carry it out was 
the immediate occasion of Gregory’s first excommunication. 
Though peace was restored after a time, yet both sides had 
shown their mutual distrust and fundamental hostility, and 
the ground was prepared for the final struggle between the 
papacy and the Hohenstauffen family which began in 1239, 
and only ended with the death of Conradin in 1268. The 
main cause of this hostility was the union of the imperial 
Government and of the Sicilian kingdom in Frederick’s hands, 
as it endangered the papal independence, imless a counterpoise 
could be found by the curia in hlorthern Italy. 

Innocent had long foreseen the dangers of the situation, 
and a few days before his death, Frederick had given a written 
undertaking immediately after his coronation to release his 
son Henry from subjection to his authority and hand over 
to l.wn the kingdom of Sicily to be governed during his 
minority by some person approved by and responsible to the 
Pope.® It is very doubtful whether. Innocent once out of the 


dicens quod eoclesia nomino defen* 
sorum hostes immiserat Apulie. Habe- 
bat preteroa difEamatioms adiectio, 
quod quern tutiix eoclesia debuit pro- 
movere, deiecit, erigens in patema 
sede hominom alienum {i.e., Otto), qui 
non contentuB imporio ad regnuiu 
nihilominus aspiravit.” 

L.C., p. 222 1. 4. Honorius warns 
Frederick “ Non ergo seducant te 
prospers,” 

‘ L.O., 741, p. 037 1, 38 f. 

* Frederick’s letter to the Pope 
(M. 0. H., Const., II. 103) is dated 
28tb July. With the letter he sent 
the golden bull (l.c., 102), dated 


July 1220, containing his promise, 
and declaring (p. 130, 1. 44 f.) “ Si 
autem defooerimus in aliquibus vel 
in aliquo ceterorum, eoclesia Bomona 
sentiabit in nos et in terram nostram 
de spontaneo et iam prestito consensu 
nostro." 

* L.C., 08, let July 1216. “ Sane- 

tissimo in Christo patri et domino suo 
Innocentio. . , . F. Dei et sui gratia 
Bomanorum rex et semper augustus 
et rex Sicilie. . . . Cupientes tam 
ecclesie Romans quam regno Sicih'e 
providcre, promittimus et concedimus, 
statnentes ub, postquam fuorimus 
imperii coronam adepti, protinus tilium 
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way, Frederick ever intended to fulfil his promise. A few 
days aftor his death Henry was taken to Germany, where 
he was appointed in 1217 Duke of Swabia. In 1318 Henry 
dropped the title of King of Sicfly.^ In April 1220 he was 
elected king by the German princes. This was inconsistent, 
in spirit if not in letter, with Frederick’s promise of 1216, 
repeated in February 1220, and Frederick and his chancellor 
both wrote the Pope. Frederick explained the election as 
due to the sudden conviction of the princes, owing to a serious 
quarrel among them, that such an appointment was necessary 
during Frederick’s approaching absence on crusade.® The 


nostrum Hoinricum, quern ad man- 
datum vestrum in regem fecimua 
coronari, emandpemus a patria potos- 
tate ipsumque regnum Sidlie, tarn 
ultra Farum quam dtra, penitus relin- 
quamua ab eccleaia Romans tenendum, 
sirut nos illud ab ipsa eola tenemus ; 
ita quod ex tuna naa habebimus nec 
nomiuabimuB nos regem Sidlie, sed 
iuxta boneplacitum vestrum procura- 
bimus illud nomine ipsius filii nostri 
regia usque ad legitimam eius etatem 
per personam idoneam gubomari, que 
de otnni iure atque servitio ecclesio 
Romane respondeat, ad quara solum- 
modo ipsius regni dominium nosdtur 
pertinere ; no forte pro eo, quod nos 
dignatione divina sumus ad imperii 
faatigium evocati, aliquid unionis reg- 
num ad imperium quovis tempore 
putaretur habere, si nos simul imperium 
teneremuB et regnum, per quod tcun 
apostolice sodi quam heredibus nostris 
aliquod posset dispondium gonorari.” 

It is noticeable that in this letter 
Frederick calls the Pope his “ dominus.” 
This may have been as specially em- 
phasising his overlordship of the 
Sicilian kingdom. It is also one of 
the comparatively few occasions when 
be speaks of his holding the empire 
“ Dei et sui fi.r., the Pope’s) gratia.” 

* Henry is styled “ rex Sicilie et 
dux Suevie ” on the 19th February 
1217, Reg. Im. v. 1. 3840e ; l.o., 3840g 


3rd January 1218 the title of King of 
Sicily is not given, and in 3846h of 
10th September 1218 Henry is only 
styled Duke of Snabia. 

* Winkelmann, ‘ Acta Imperii,’ vol. i. 
180, 13th July 1220. Letter of Fred- 
erick to the Pope. “ Quamquam per 
vostros non reeeperimus litteras, phi- 
rim[or]um tomen intelloximus ex re- 
latu, quod ecclcsia mater nostra super 
promotions charissimi lilii nostri non 
modicum sit turbata, eo quod de ipso 
iam dudum in gremiom suum posito 
et totaliter mancipato super hoc 
ampliorem cun.m et solicitflRInem 
spopondimuH minime habituros neo 
post promotionem eiusdem aliquod 
signiScavimus apostolice saactitati, et 
quod etiam adventum nostrum benti- 
tudini vestro toties nuntiatum eon- 
vincimur usque adeo distiilisse ; super 
quibus sanctitoti vestre veritatis seriem 
duximuB explicandam. In conspectu 
iiamque elememtie vestre inficiari neo 
posBumuB nec debomuB, quin erga 
promotionem unici filii nostri, tarn- 
quam qui ipsum patemis aflectibus 
non possumuB non amare, labora- 
verimus hactenus iuxta posse, quod 
equidem nequivimus obtincre.” 

He proceeds to give an account of 
the circumstances under which the 
election took place, and the causes 
of the delay in onnotmeing it to the 
Pope. 
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chancellor for hia part ^ote Honoriua, he had heard from a 
cardinal that the Pope had declared the election of a German 
king did not concern him.^ The letters are written from 
different points of view, but they are not irreconcilable, and 
it seems unlikely they were meant to deceive the Pope, who 
must have been kept fully informed of what had taken place 
by his envoy Alatrin, who was at the time in Germany. The 
statement attributed to Honorius was no doubt made by him, 
but probably only meant that the Pope was not concerned till 
the time dame when he had to decide whether the Teutonic 
king was fit to be emperor. The curia was not satisfied with 
the explanations offered, and very shortly before Frederick’s 
coronation the papal envoys, who were negotiating on the 
conditions to be fulfilled in connection with Frederick’s 
coronation, were directed to inform Frederick that the election 
was inconsistent with his promises.* He was obliged shortly 
before, and again shortly after, his coronation to declare that 
the Sicilian kingdom was his entirely as heir to his mother 
(not to his father), and that it was quite independent of the 
empire. He also acknowledged that he and his predecessors 
held it from the Boman Church.® Though the curia had to 
accept these declarations, and acquiesced in Frederick’s reten- 
tion «fJ;he Sioilia 5 i kingdom, it does not seem ever formally 
to have acknowledged Henry as King of the Bomans. On 
the few occasions when he is mentioned in papal correspond- 
ence, it is as son of the emperor, and in a letter of Gregory’s 
in 1235 calling on the German magnates to support Frederick 
against his rebellious son, Henry is called merely “ vir 
nobilis.” * 

* Epis. Sae. XIII., vol, i. 127, p. 93, nichil ad vos de electiono Bomonoium 
1. ISf. Conrad to Honorius. “Verum* regis pertinero.” 
tamen, pater et domine, diu ante ‘ L.c., 144, 10th October 1220. 

electionem illatn, si memor esse dig- * M. C. H., ‘Const.,* 11. 84, November 

nntur vestra benignitas, oonsului cir- 1220, and 67, December 1220. 
oumspeotionem apostolicam super buius * As late as the eth March 1220 
eleotionia oelebratione. Sed cum non Henry was still styled King of Sicily 
meruuaem apostolioum inde habere by the curia, vide Epis. Sae. XIXI., 
responaum, per unum de fratribus vol. i. 110. In later letters he is 
dominis meis cardinalibus epecialis- referred to as the son of Frederick, 
aimum meum fui instructus, VOS dizisse l.c. 133, 136, 327, p. 247, 1. 16; 330, 
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Frederick had achieved a diplomatic triumph over the 
Church, but it was at a great cost, as it increased the import- 
ance long attached by the Church to securing for itself sup- 
porters in ITorthem Italy, and this could only be done in the 
long-run at the cost of a conflict with the empire. 

Even before Frederick had succeeded in securing the per- 
manent retention of his Sicilian kingdom, the curia had shown 
the importance it attached to Lombard affairs. It was im- 
possible for Frederick, so long as he had a rival in Germany, 
to do much in the way of re-establishing imperial rights in 
Italy, but six months after Otto’s death we find his imperial 
vicar, the Bishop of Turin, requiring Cremona and Parma, 
imperialist cities, to accept his decision in disputes with other 
Italian cities.^ The papal legate in Lombardy, Hugo, the 
future Pope Gregory IX., at once intervened, and compelled 
these cities to accept his mediation between them and Milan ; 
Cremona, at all events, doing so very unwillingly. He also 
put great pressure on Frederick to allow this. Hugo, in 
addressing the people of Cremona, dwelt on the excellent work 
it had done in resisting the rebellious Milan, which had con- 
tinued to support Otto even after he had become the Pope’s 
enemy, but in the end he treated both parties exactly alike, 
directing them to make peace on equal iterms.® Vr-^have 


p. 2S0, 1. 28, Ac. In some letters he is 
referred to as “ nobiJis vir," l.c. 537, 
p. 43S ; 603, p. 490, 11. 6 and 6 ; 631, 
651, 659. 

For Henry’s titles in Germany, see 
H.-B., vol. ii. p. 719. Before the 
imperial coronation Henry is " electus.” 
In 722 and all later letters the “electas ” 
is dropped. 

Henry was not crowned till the 8th 
of May 1222. It has been suggested 
that the proceedings in 1220 were 
merely a nomination, but this seems 
inconsistent with the fact that after 
Frederick's coronation in 1220 as 
emperor Henry is styled “ rex Boma- 
norum,” not merely “ eloctus.” 

1 BOehmer, ‘ Acta Imperii,’ 938, 3rd, 
nth October 1218. 


• BOelimer, ‘ Acta Imperii,’ 939, 
30th October 1218. This document 
contains the report by a notary of a 
speech made by the legate at Cremona. 
Among other things, he said ; “ Et 

rogamus vos, ut in nobis et ecclesia 
Bomana debeatis vos ponere secure, 
quia non debetis credere, quod ecclesia 
velit vos poricula et sanguinem fusum 
et expenses pro ecclesia facias amittore, 
quia sporo in deo nos de hoc negotio 
ad honorem Bomane ecclesie et domini 
regis et ad magnum statum Cremone 
procedere.” 

L.C., 940, Slst October 1218. The 
oath is taken by the podesta of Cremona 
“ sal va in omnibus capitulis et per omnia 
Sdelitate salvoque honore serouissiini 
domini Frederici Bomanorum regia.” 
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noticed the action of the legate in this case, as it fore- 
shadows what happened in later quarrels between Frederick 
and the League — ^namely, constant pressure on the empire 
to accept papal mediation, and great leniency shown to its 
enemies. 

Immediately after Frederick had obtained his last post- 
ponement of the crusade to August 1227, he gave notice of 
a meeting to be held at Cremona at Easter 1226, with the 
object of restoring peace, of extirpating heresy, and of making 
arrangements for the crnsade.^ The prospect of the arrivaJ 
of the emperor in Lombardy with large forces, not only from 
his Sicilian kingdom but also from Germany, was very un- 
palatable to Milan and many of the other cities of I7orthem 
Italy, not only because it would enable Frederick tc recover 
imperial rights usurped by the cities during the troubled years 
that succeeded the death of Henry VI., but also because heresy 
was very widely spread, and to some extent favoured by the 
governments of the city states. The result was that the 


L.C., 941, November 1218. Hugo 
wrote Frederick ho bad been sent by 
the Pope to allay the quarrels in Lom- 
bardy, and bad visited Cremona, where 
the pMple “ nobis ^hementissime 
suplicarunt, ut vestram modis omni- 
bus deberemus presentiam expectare,” 
as they had been instructed “ ut in 
facto pacts iuxta vestrum procederent 
beneplacitum et mandatuin.” The 
legate was, however, afraid “ ne propter 
hoc honoris vestri consumatio pate- 
retur quomodolibet lusionem. In ioctu- 
ram quoque occlosie Uomane, vestram 
et ipsorum plurium redundasset, si 
pars adversa ecclesie beneplocitis 
paruisset, et Cremononses, qui per 
mandatum sedis apostolice speciale 
pro honore vestro huiuscemodi se 
discordiis miscuerunt, invenirentur ali- 
quantulum pertinaces. Unde vehe- 
menler institunus apud ipsos, ut Omni- 
modo mandatis summi pontificia obedi- 
rent, osserentes eisdem, quod ecclesia 
Bomona, cum debet disponente domino 

VOL. V. 


dirigore gressus vestros ao honorem 
vestre magnificentie consumare, boo 
in culmen vestri honoris et ecclesie 
procurabat, quod non tarn precibus 
nostris victi vel ob sedis apostolice 
revorentiam excitati, quam moti pro 
facto vostro, cuius per hoc utilitas . . .- 
proouratur, et timentes ne, si socus 
egissent, status vester in aliquo lede- 
retur, sciontes etiam, quod nos aSeo- 
tiono specioli ad glorie vestre culmen 
dantes studium diligens et operam 
eilicacem in nullo prorsus laborstre 
velemus, quod vestre deberet celsitu- 
dini displicere,” and ho exhorts Fred- 
erick to assure the people of Cremona 
“ quod return et gratum habetis, quod 
factum est auctoritate sedis apostolice 
et quod in antea pro bono pads exti- 
terit ordinatum.” 

L.C., 942, 2nd December 1218, con- 
tains the legate’s orders regarding the 
terms of peace. 

* M. G. H., ‘ Const.,’ ii. 107, 12th 
July 1226. 


Q 
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Lombard League was renewed ^ on the 8th March 1226, and 
was joined in April 1226 by Verona * ; this enabled the League 
to close the passes to the Glerman troops. Frederick attempted 
at first to negotiate, but the terms proposed by the Lombards 
appeared to the Germans so exorbitant that the bishops in 
Frederick’s camp declared that the Lombards had laid them- 
selves open to ecclesiastical censure, under the terms of papal 
letters providing that disturbers of the imperial rights and 
honours might be so dealt with.® Terms of peace were, how- 
ever, at last accepted by both parties, but finally rejected — 
we do not know why — ^by the Lombards, whereupon 
Frederick pronounced the ban of the empire upon them.* 
This had no effect, and as a crusade in 1227 would have been 
difficult with a hostile Lombardy in arms against him, Frederick 
had to ask the Pope’s help in settling the dispute. 

As we have already mentioned, there had been much fric- 
tion between the Pope and the emperor while Frederick was 
on his way to Cremona, both with regard to Frederick’s 
demands for armed assistance from pap£il subjects, and the 
filling up by the Pope of vacancies in Sicilian bishoprics. 
Frederick had to drop his quarrel with the Pope, and Honorius, 
who eagerly looked forward to a great crusade under the 
emperor, accepted Frederick’s request to ijestore peacA.® lie 
gave his award in January 1337.® 


* H.-B., vol. ii. p. 024. Arcount of 
the renewal of Lombard League. The 
formation of the League is justifiod 
“ai come il tenore de la pace a Con- 
stontia celebrate fa mentione. . . . 
Non e anche de pretermettere oome lo 
exoelso sopra tutte le gente Federico 
eecondo, al presente imperante . . . 
simile conoesaione habia confirmata, 
sicome appare per li privilegii suoi.” 

* L.C., p. 028. 

* M. O. H., ‘Const.,’ ii. 106, 10th 
June 1226. 

* L.C., 107. Encyclical regarding 
ban on the Lombards, 12th July 
1226. 

' Frederick’s letter is of 20th August 
1226 (see H.-B., vol. ii. p. 676). In 
September or the beginning of October 


Honorius asked the “ rectors ” of the 
Lombard League to send representa- 
tives to receive the Pope’s orders 
regarding the settlement of their dis- 
pute with Frederick (Epis. Sae. XIll., 
vol. i. 300). 

* L.C., 328, 6th January 1227. Form 
of letter to be given by the Lombards 
to the emperor. The body of the letter 
oommencDS by a reference to the four 
hundred “ milites ” to bo provided at 
the expense of the Lombards for the 
crusade, and further on it is written : 
*' Supradicti vero quadringenti milites 
teneahtuT ire in vostro possagio, quod 
a vobis statutum est et a Romana 
ecclesia approbatum.” L.c., 330, pre- 
scribes the form of letter to be written 
by Frederick. 
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Under the termB of this award, both sides were to with* 
draw all hostile orders issued and to restore all prisoners taken 
while hostilities were going on. The Lombard members of 
the League were required to rescind all laws in contravention 
of ecclesiastical liberty, and to observe all ecclesiastical and 
imperial laws concerning heresy. They were also to provide 
at their own expense 400 “ milites ” to assist the emperor 
in his crusade.^ A letter from the Pope to the League informed 
them that this last provision was not binding should the 
emperor fail to start, unless he was specially exempted by the 
Pope from doing so.‘ The effect, so far as the empire was 
concerned, was merely to restore the status quo ante, while 
there were important gains to the Church. The award did 
not, however, deal with the questions at issue between the 
emperor and the League, so that it was still open to the 
emperor to revive his claims at a more convenient time and 
without reference to the Pope. 

Frederick at once accepted the award, but the Lombards 
raised frivolous difficulties, and had not signed the agreement 
when the Pope died.^ 

During the pontificate of Honorius, Frederick had by very 
considerable concessions to the German princes, ecclesiastical 
and scdfdar, secured peace in Germany so far as to enable 
him to devote his attention to Sicily, where he set about 
establishing a centralised and powerful government. By 
1226 he apparently considered himself strong enough to 
extend his authority over Lombardy. His first attempt was 
a complete failure owing to the stubborn opposition of the 
League, and he was thus obliged to accept the Pope’s restora- 
tion of the status quo ante for the time being. 

The net result of events during the pontificate of Honorius 
w'as to bring about a critical state of relations between the 
Papacy and the empire. Frederick had maintained the per- 
sonal union of Sicily and the empire. At Vercelli in 1222, 
and again in a more serious form in 1226, he had showed his 
desire to modify the territorial arrangements agreed to at 

* Sea note 0, p. 242. 1227. The Lombards finally accepted 

* L.O.. 331. the orders of the Pope (M. G. H., 

* Honorius died on the 17th March 'Const.,' ii. 114, 20th March 1227). 
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Eger, and in the 1226 correspondence he had disclosed his 
real feelings towards the Papacy. In 1218, and again in 1226, 
the Church had shown that it would do its best to prevent 
any serious weakening of the anti-imperial cities in Lombardy. 
This was a matter on which neither side could give way, and 
it was to play a very large part in the final struggle between 
Frederick II. and the successors of Honorius. FinaDy, by his 
constant postponements of the crusade, whether justified 
or not, and by his pledge in 1225, Frederick had laid 
himself open to attack by the Church, on grounds very 
disadvantageous to himself. 


Honorius died on the 17th March 1227, and was succeeded 
on the 19th by Gregory IX., ^ho was a relation of Innocent 
III. With Gregory a very different regime begins, for he was 
not like his predecessor — willing to shut his eyes temporarily 
to matters which might be a cause of offence. Gregory was 
the Cardinal Hugo who, as i)apal legate, had unwillingly 
started for Germany to arrange terms of peace with Philip 
of SAvabia, and who again as papal legate had forced the 
people of Cremona (o accept him as arbiter. Within a week 
of his election he had AAritten Frederick a klter quit^'friendly 
in tone, but ending AA-ith a serious Avaming of the results if 
he did not start on his crusade by the time fixed.^ Gregory 
also wrote the rectors of the Lombard League to send the 
forms of agreement prepared by the papal office, and to do 
it quickly, so that Frederick might not become aware of their 
delay nor of the constant reminders sent to them by the 
Apostolic See.* 

The time of Frederick’s departure for Palestine had been 
settled for August 1227, and Brindisi was the port of depar- 
ture. Large numbers were attracted by Frederick’s offers 

* Epis. Sae. XIII., vol. i. 343 (p. 202, quana nos et te ipsum in illam noces- 
1. 21 f.), 23rd March 1227. “Tu ergo, fill Bitatem mducos, de qua foiean tn do 
kariBSime, ad ilium, qui dominatur in farili non potenmus, etiamm volue- 
regno hominum . . . debitum habons nmus, expedire." 
oumdevotionorespectum,BicprecibuBet * L.c., 345, 27th Mai'ch 1227. 
momtiB noetria obtempera, quod nequa- 
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of free transport to those desirous to take part in the crusades, 
and a serious epidemic broke out among the crowds waiting 
to embark. The emperor’s account of what happened up to 
the time of his excommunication is that he fell ill, but not- 
withstanding went to Brindisi, and the arrangements for 
departure were pressed on. Finally he made a start, accom- 
panied by the Landgrave of Thuringia and many other Ger- 
man princes, on the 9th September. Two days later he 
landed again at Otranto, where he lay ill, while the Land- 
grave died shortly after landing. On the advice of his princes 
the expedition went on to Palestine, while he postponed his 
own departure till the following May. Envoys were sent to 
Gregory to explain what had happened, but the Pope would 
not even receive them, and on the 29th September he pro- 
nounced him to have incurred the penalty of excommimication 
under the terms of his oath given at San Germane in 1226.’^ 
In his encyclical issued a few days later, Gregory sums up 
Frederick’s shortcomings, which w’ere aggravated by the fact 
that he was protected during his minority by the Church, to 
which he also owed his promotion first to king (of the Eomans) 
and finally to emperor. He gave as the specific grounds of 
excommunication not only his failure on frivolous pleas to 
start ifffe-the time* fixed, but also his failure to provide the 
stipulated military forces and the money payments required. 
He taxed him with not providing enough transports, and with 
fixing the rendezvous at the height of summer in an unhealthy 
climate, Brindisi having been selected by Frederick, as he 
had fallen out with other cities with ports. He made him 
responsible in the past for the loss of Damietta, and the 
rejection of the Moslem offer to give up the Holy Land in 
exchange for that city. Frederick had also offended in many 
ways against clerics and laymen, but the Church had ignored 
the cries of the sufferers, lest it should give Frederick some 
excuse for postponing his departure.® This last complaint 
evidently refers to the Sicilian kingdom, for in a letter to 

* See Frederick’s account in his * Epis. Sae. XIII., vol. i. 368, 10th 
encyclical regarding his excommnnica October 1227. Gregory writes of the 
tion (M. G. H., ‘Const.,’ ii. 116). groat enemies of the Church, pagans. 
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Frederick in the end of October he called on him to mend his 
ways in the kingdom (i.e., the Sicilian kingdom), both in his 
treatment of rebels whose agreements with him had been 
guaranteed by the Church, and also in his conduct to eccle- 
siastics and laymen, a matter of special concern to the Church, 


tyrants whose rage “ ezterminat iusti- 
tiam et conculoat ecclesiasticam liber- 
tatem,” heretics, " falsorum fratrum 
et filiorum dolosa perversitas.*’ To 
deal with them the Church “ quendam 
nutrivit alnmnum, impcratorem vide- 
licet Fridericum, quern quasi a matris 
utero excepit genibus . . . educare 
studuit multis laboribus et expensis, 
usque ad virum perfectum deduzit, 
ad regie dignitatis decorem et tandem 
ad fastigium culminis imperialis pro- 
venit, crodens ipsum fore defensionie 
virgam et sue baculum senectutis.'’ 
He tells of Frederick’s taking the 
cross of his own motion, without the 
knowledge of the Holy See, of his con- 
stant postponements, and of the final 
agreement at San Germano, where Fred- 
erick (p. 283, 1. 17) “in animam suam 
iurari faoiens se ista que prediximus 
impleturum, et sponte consentiens in 
ipsum et regnum suum ferri sententiam, 
si hec non fuerint observata.’’ He 
contrasts what Frederick actually did, 
with these stipulations “ cum ad eius 
frequentem instantiam mults oruce- 
signatorum millia per ezcommunica- 
tionis sententiam coorotata in termino 
destinato ad portum Brundusii pro- 
perassent, quia gratiam suam imperator 
Bubtraxerat civitatibus fere omnibus 
in portubus constitutis, idom a prede- 
oessore nostro ao nobis frequenlius 
moniius, ut diligenter pararet omnia 
et fldeliter que spoponderat adimplerot, 
ipse omnium promissorum, que aposto- 
lice sedi et crucesignatis . . . immemor, 
tamdiu in estivi fervoris inoendio in 
regione mortis et wris corruptele deti- 
nuit ezcercitum Christianum, quod non 
solum magna parsplebis, verum etiam 
nun modicai multdudo nobilium et 


magnatum pestilentia, sitis ariditate, 
ardoiis incendio ac multis incommodi- 
tatibuB expiravit.” Even for those 
that were loft sufficient ships had not 
been provided, and a start was made 
too late, the crusaders expecting 
Frederick to follow. He, however, 
“ in suum et totius Christianitatis 
opprobrium retrorsum abiit, attractus 
et illectus ad consuetas delicias regni 
Bui, abiectionem cordis sui fiivolis 
oxcusationibus, ut dicitur gestiens pal- 
liare. Attendite et videte, si est dolor 
siout dolor apostolice sedis, matris 
vestro, sio crudeliter et toties decepte 
a filio . . . dissimulans interim, ne occa- 
sione inventa se averteret a Terre 
Sancte subsidio, exilia presulum, spolia- 
tiones, captivitates et iniurias multi- 
plices, quos ecclesiis et religiosis et 
clericis irrogavit, et obaudiens querelas 
multiplices pauperum popularium ot 
nobilium patfimonii eccTi^P claman- 
tium contra ipsuum. . . He deplores 
the fate of the expedition without a 
leader, and harks back to the loss of 
the Holy Land, “ quam olim, ut asseri- 
tur, recuperasset exercitus Chiistianus 
per conoambium Damiate, nisi ei {i.e., 
the army in Egypt) semel et iterum im- 
perialibuB fuisset litteris interdictum.’’ 

The groimds he gives for excom- 
munication are “ q\ii (t.e., Frederick) 
nec transfretavit in termino, nec illuo 
in taxatis passagiis prescriptam pecu- 
m'am destinavit, nec duxit mille milites 
per biennium tenondos ibidem ad 
suum pro subsidio Terre Sancte, sed 
in bis tribus sxticulis manifesto defi- 
ciens, in excommunicationis descripte 
laqueum ultroneus se ingessit." More 
serious action would follow if he proved 
contumacious. 
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and he ended with a threat if Frederick did not mend his 
ways. In this letter Gregory dwells on the leniency with 
which Frederick has been treated, as his excommunication 
was merely the putting into effect of Frederick’s own agree- 
ment two years before.^ A little later, on the 18th November, 
Gregory held a coimcil of Italian bishops in Borne, and 
announced for the second time Frederick’s excommunication.* 
According to Frederick his envoys were admitted to this 
council, but not until the matter had been practically settled.* 

Frederick now at last published his defence ; unvUlingly, 
as he professes, but forced into it by the Pope. In his answer 
he dealt with the specific complaints made by the Pope in 
his encyclical. Instead of owing gratitude to the Papacy, 
it had placed him in great peril in his minority, and his king- 
dom had suffered serious injury during the papal guardian- 
ship. He, on the other hand, had done great service to the 
Church when Otto turned on it, and no one else was forth- 
coming to govern the empire to which he himself had been 
elected by the princes.* The loss of Damietta was due to the 

* Epis. Sae. XIII., vol. i. 370 (p. 287, obloquentium, quod tales affiictiones 
1. 2 f.). " Ideoque imperialem manaue- in hiis, qui ad sedem apoBtolicam te 
tndinem rogamus ... ad aolvenda vans mediante pertinent, toleramus qualoa 
vinculai*'‘^Sbus teneiie astrictua, in* ipae in hiia qui ad te apeotant aliquo 
atanter intendaa, et ad gremium matris medio nullatenua toleraree, cum interait 
eccleaie te deaiderabiliter expectantis nostra potiasime beneflcio oonsolationis 
cum omni celeritate fealinea, eatia- adeaBequibusIibet tribulatis. Quarenea 
faciendo Deo, qui tibi utique aatia illorum penas nec tuaa culpas posaumus 
fecit, et bomnibua iustitiam exhibendo. ulteriua aolva conscientia comportare, 
Sicut enim scire to credimus, contra presertim cum super hiis iam monitua 
noa murmuratur imo olamatur, quod fueria diligenter.” If Frederick does 
prelatorum exilium, eccleaianun . . . not put theae matters right, “ nequa- 
spoliationes et alias atroces iniurias quam disaimulare poterimus, quin 
visi sumus bactenua aub disaimulatione secundum Deum et iustitiam proce- 
transire.” Gregory mentions several damus.” 

cases, and proceeds, " Preterea cum The end of October seems the most 
regnum Sicilie pleno proprietatis iure probable date for this letter. See 
ad Bomanam apectoet eccleaiam, non Winkelmonn, ‘ Kaiser Friedrich II.,* 
Bolum calomitatibus oppressorum com* vol. i. p. 330. note 2. 
paasionis afiectu confodimur, gemen- * * Bycordus di San Qermano,’ p. 127. 

tium quod illoB in oia BUBtinemus impie * M. G. H., ‘Const.,’ ii. 110, pp. 

servitutis abusus, quos vix debemus 163-4 (IS) and (10). 

in regnis aliia comportare, set con- * Apparently the reference ia to his 

fundimur a vocibus exprobrantium et election in 1190. 
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papal legate, and he was not responsible for the rejection of 
the Moslem offer to exchange it for Palestine. As regards the 
cmsade, he had supplied the full number of knights and all 
the money required, but he had been compelled by illness 
to postpone his departure. All this his envoys could have 
explained, but they were not listened to. As regards Brindisi, 
it was the usual port of embarkation, and he had personally 
suffered from the effects of the epidemic. Frederick ended 
his encyclical by the announcement that he would start for 
the Holy Land in May.^ 


* L.O., 116, 6th December 1227. 
" In admimtionem vertitur vehemonter, 
quod unde pro multiB beneficiis pre- 
Btalabamur gratiam, inde tarn oSen* 
sionis quam contumelie diversa gonera 
reportamus. Inviti loquimur, eet 
tacere nequimus, quod in oo quod 
diu tacuimua epee, que multos decipit, 
nos deeepit. . . . Audiat igitur ot 
intelligat orbis torre, quod provocati 
trabimur ecripturis et nuntiis dudum 
nostro matris ecclosie, nunc in iiliiun 
noveroantis, quos contra nos ubiquo 
teirarum, aicut accopimua, destiiiavit.” 
With regard to his suecesaion to the 
empire, ho writes how Otto ** in 
ipaum tutorem nostrum, per quern 
coronatuB fuerat, noquiter conspiravit,’’ 
ao that '* tuno verius quam nunc ab 
emstentibuB in navicula Petn tantis 
tempestatibua agitata olamari poterat ; 
' Domine salve nos, penmuB.’ Cumque 
non inveniretur oiius, qui obiatam 
imperii dignitatem contra non et 
nostram iustiuiam vellet assumere et 
periobtanti navicule do portus solatio 
providers, vocantibua nos principibus, 
ex quorum olectione nobis corona 
imperii debebatur, tunc dormieiu in 
puppe Dominus disoipulorum clamo* 
ribuB excitatus per nos derelictum, 
quern mirabiliter preter humanam 
conscientiam conservarat, deiciendo 
Bujierbiun et humilem ezaltando . . . 
naviculam non solum liberavit a 
fluotibua, set in tutiori et altiori 


specula mirabiliter ooilocavit, . . . 
Frederick deals with the negotiations 
regarding postponements of the crusade, 
the San Qermano agreement, and the 
arrangements for the start. As regards 
the place (p. 162, 1. 20), “ ad loca passagii 
non a nobis sed ab antiquis temporibus 
ordinata.” Notwithstanding illness, he 
pushed on the arrangomonts, and there 
were more ships than were wanted 
for the pilgrims. As regards the 
“ corruptela vero tens . . . nulli magis 
quam nobis molestum extitit et damp- 
nosum. Nam in propria persona 
BensimuB” He started, but hod to 
return because^ of a sewwiMrelapaa. 
He consulted the princes and other ilhis. 
trious persons present, and was advised, 
after they had considered the state 
of his health and other circumstances, 
not to slort. The I’opc woiild not oven 
receive his envoys, and (p. 163, 1. 27) 
'* denuntiavit in nos pro eisdem tribus 
capitulis, in quibus, cum defectus non 
sit, defectum, quia sic placet, aUegat : ” 
He gives the grounds alleged by 
Gregory, and states that bis envoys 
were prepared at the council held at 
Rome on the 18th November to show 
that be had sent more than the number 
of “ milites " required, and that there 
was no real default oa regards the 
money he was to provide, but his 
envoys were not given a proper hear- 
ing, and the excommunication was 
repealed. 
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Frederick also showed his determination not to submit 
by proceeding with his preparations to start in May, and by 
giving orders that any of the clergy refusing to celebrate 
“ divine ofiBce ” in his presence were at liberty to do so, but 
would forfeit any temporal possessions conferred by his pre- 
decessors (per divos augustos progenitores nostros).^ 

On Maundy Thursday in 1228 Gregory repeated the pub- 
lication of the emperor’s excommunication. In his encyclical 
announcing it, he added to his previous grounds of excom- 
munication others connected with Frederick’s conduct in 
Sicily. From his letter it appears that Frederick’s failure 
in connection with the crusade was only one of many other 
matters for which Frederick was punished, and that negotia- 
tions ^\ith Frederick had broken down because he would not 
give way regarding matters connected ith his admmistration 
of Sicily. Gregory increased the severity of tlie previous 
order by an interdict on any place where Frederick might 
happen to be staying. His answer to Frederick’s order to 
the clergy regarding divine service Avas a threat to proceed 
against him as a heretic. He also threatened to release his 
subjects from their oath of fidelity, and to depiive him of 
his fief if he did not cease from oppressing the people of his 
kingd(>s»f* , 


Frederick askn (p. 166, 1. 12 f.) that 
“ Presontes voro litteros ob reveren- 
tiam noetram publice perlegi facias 
et audiri, quod ox earuni tonore 
cunctis pateat nostre innocentio cer- 
titudo et iniuria, que nobis et impono 
iiifertur.” 

* H.-B., vol. hi. 61, end of 1227. 
Frederick to his junticiori,. 

‘ Epis. Sae. XIII., vol. i. 371, p. 289, 
end of March 1228. Gregory to all the 
prelates of Apulia. Gregory had sent 
envoys to Frederick, but they hod 
been unable to bring him to repent- 
ance. Accordingly “ in proximo pre- 
terito fosto cene Dominice ” he ex- 
communicated him “ turn pro eo quod, 
ut premissum est, non transfretavit 
in Bubsidium Terre Sancte, noc pro- 


miRsum numerum militum in expensis 
t<ui.s tenuit vel transmisit, nee pecuniaih 
quam promisorat destinavit, turn quia 
venerabilem fratrem nostrum Taron- 
tinum archicpiscopum ad sedem pro- 
priani accedere non permittens, eum 
populum Buum non patitur visitare, 
turn etiam quia Tcmplarios, Hospita- 
larios bonis mobilibus ot imniobilibus, 
que habebant in regno temere spoliavit, 
et quia (he broke) compositionem fac- 
tam inter ipsum et comitem Celanensem 
. . .” guaranteed by the Church of 
Rome at his request, “ et quia comitem 
Rogerium crucesignatum sub apostolice 
bodiB protectione receptum, comitatu 
et aliis terris indebite spoliavit. . . .” 
He threatens, “ si non cessaverit ab 
oppressiono pupillonim, orphanorum 
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Before starting for Palestine, Frederick issued an encyclical 
in which he informed the world that, notwithstanding his 
innocence, he had sent the Pope a statement of the satisfac* 
tion he was prepared to give for not starting at the time 
hxed, but the Pope would neither accept what he offered nor 
state what he would accept. He also complained that the 
Pope had enrolled soldiers to attack him.^ 

It appears to have been Gregory’s determination to get a 
settlement of the Sicilian questions that made the breach 
inevitable. The whole basis of Frederick’s policy was a strong 
centralised government in Sicily, and we shall find hereafter 
that, however willing he might be to make concessions, whether 
honestly intended or not, in other matters, he would not 
allow his authority in his kingdom to be seriously weakened. 


Frederick started for Palestine seriously hampered by the 
papal excommunication and interdict, not only in his rela- 
tions to the Church and to the great military orders in Pales- 
tine, but also in his negotiations with El Kamel, the Sultan 
of Babylonia (i.e., of Egypt), who was well aware of the quarrel 
between the Pope and the emperor. 

Frederick had not a military force sufficient ttp^ eenquer 
the Saracens, but notwithstanding he succeeded in nego- 
tiating a treaty by which the Sultan siurendered to him 
Jerusalem and some of the other holy places, such as Beth- 
lehem and Nazareth. The treaty contained several provisions 
very distasteful to the Christians. Among others the Saracens 
were allowed to retain the Mosque of Omar, and for the ten 
years to which the truce extended Frederick was not to 
attack the Saracens, and w-as to oppose, if necessary by force, 
any attack on them. The territories of Tripoli and Antioch 
were not included in the truce, and while it lasted the emperor 
was not to assist the rulers of these lauds against the Saracens, 


et viduonun seu nobilium et aliorum 
hominum regni vel eius destructione, 
quod ad Romanam ecclesiam apecia- 
liter noscitur pertinere . . . mento 


poterit formidare se iure feudi privan- 
dum.” 

* M. G. H., ‘Const. II.,’ vol. ii. 119, 
end of June. 
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nor permit others to do so. Taken as a whole, however, the 
Christians gained more than in any, save the first, crusade. 
Frederick and the Grandmaster of the Teutonic Order repre- 
sented it to the Pope as a great success, while Gerold, the 
Patriarch of Jerusalem, reported it to the Pope only to pick 
holes in what had been done.^ Gregory, in a letter to the 
Duke of Austria, went so far as to declare that by under- 
taking not to take up arms against the Saracens, Frederick 
had really abdicated as emperor, inasmuch as he was bound 
in virtue of his office to wage war against the enemies of the 
faith.® 

The treaty was concluded on the 18th February 1229. 


^ Spio for text of a portion of the 
treaty and the letters of the Grand- 
master of the Teutonic Order and of 
the emperor to tho Pope, l.c., 120, 
February or March 1229 treaty j 121, 
letter of Orandmastor, 7th- 17th Morcii 
1229 ; 122, encyclical of omperor, 18th 
March 1229. For patriarchs* criti- 
cisms of treaty, see Epis. Soe. XIII., 
vol. i. 380, 18th February 1229, and 
384, 26th March 1229. For tho 
i’oix-'i criticism, see 397 of 18th July 
1229. - * 

’ L.c., 397, 18th July 1229. Gregory 
to tho Duke of Austria. The letter is 
a copy of an encyclical to kings and 
other temporal rulers and to prelates 
of the Church. Gregory enumerates 
the crimes committed by Frederick 
in executing the treaty. “ Primum 
quod arma Christiana militio, gladii 
potestatein do altar! beat! Petri sumpti, 
ad vindictam malefactorum laudomque 
bonorum sibi a Christo per suum 
vicarium assignati, quo pacem Christ!, 
fidem ecclesie defendoret et muniret, 
solduno Habilonie, . . . impudentissime 
resignavit, denuntians ei ut de ipso 
faceret quicquid vellet, ot affirmans 
se nolle arma de cetero assumere 
contra ipsum, quern ut impugnatorem 
fidei fidelitor impugnaret, acceperat 
iinperiolis culminis dignitatem. Per 


quod patenter arguitur, quod dignitati 
imperii oiusque spotaneas renuntiavit 
honori, cum exocutionom gladii contra 
hostes fidci pacto execrabili et inaudita 
presumptiono remittens, potestatis et 
dignitatis sue so spoliavit officio, causa 
HB privatum insinuans, cuius etfootu 
promisit et iuravit se de cetero cari- 
turum ; privilegium enim meruit digni- 
tatis ammittere, qui concessa sibi 
abusus est potestate.” Ho goes on to 
deal with other defects in the treaty, 
which ho declares show liim to be 
guilty " lose maiostatis.” 

From a letter to the Patriarch of 
Constantinople in 1232, it appears 
that Gregory had adopted the theory 
that both swords belonged to the 
Pope, who delegated the sword of 
temporal power to the secular authori- 
ties, and the passage above, relating to 
the sword of power, should therefore 
apparently bo interpreted in this sense, 
(liaynoldus, ‘ Annales Ecclesiastici,’ 
20tb July 1232, p. 76.) “ Nunc igitur, 
quia in aliis Uteris, quaa dudum tibi 
remisimus, latius banc, et alias aucto- 
ritatum, et rationum, quee pro Bom. 
primatu Ecclesia: faciunt, materias 
explicamus, iUud tantum adiicimus, 
quod utrumque gladium ad Romanum 
pertinere Pontificem ex evangehca 
lectione tenemus.” 
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Frederick left Palestine on the 1st May, and landed in Brindisi 
on the 10th June. Here active hostilities were in progress 
between the Pope and Frederick’s representative, Eeynold 
of Spoleto. Before leaving for the Holy Land, Frederick had 
appointed Eeynold of UrsUngen his legate and vicar of the 
kingdom of Sicily. He also made over to him two documents, 
one appointing him his legate in the March of Ancona, the 
lands of the Countess Matilda, the “ Vallis,” “ Lacus,” and 
the “ Maritima,” the other withdrawing grants which he had 
made voluntarily to the Church {i.e., at Eger).^ Frederick 
after his arrival in Palestine made a fresh attempt at a re- 
conciliation with the Pope, and named Eeynold as his repre- 


* For the appointment of Reynold 
BS imperial legate in the March of 
Anoona and in the lands of the Countess 
Mathilda, see M. G. H., ‘ Const.,* 
vcl. ii. 117, June 1228. For the revo- 
cation of grants to the Church, see l.c., 
118, 2l8t Juno 1228. 

In the second letter ho writes : 
“ Novit Altissimus, do cuius munero 
imperiali solio prosidemus, quod ob 
reverentiam Dei . . . Romanam ecolo- 
Siam afioctu filiali semper dilexitnus 
et iuravimus totis viribus honorare, 
adoo quod metas imperii, cuius ter- 
minos ampliiicare tenomur, sponte 
rsliquimus, ut ecclesiatn Inrginribu.^ 
benefieiis ditoromus, eidem vos ot 
plures alios de fidelibus nostri imperii 
ooncedendo, sperantes quod exiude 
placeremuB Altisoimo et ipsius reetores 
eoolosie fierent huiusmodi nostri bene- 
fleii non ingrati. Sio etiam in utili- 
tatem eccslesie ipsius nostrum bene- 
fleium conceesimuB, ut sub nostre pro- 
teotionis umbraoulo essetis . . . et vos 
semper haberemus, cum expediret, 
ad nostra et imperii servitia preporatos, 
quos ex coneessione huiusmodi a 
iurisdictione et servitiis imiierii nun- 
quom fieri volumus sJienatos." The 
CSiurch has abused the gift “ reveren- 
tiam et servitium, quod a vobis cete- 
risque fidelibus nostri imperii celsi- 


tudini nostre debetur, impedire ronati 
sunt, ut nobis non velut Romanorum 
imperatori ct vero domino vestro, sed 
tanquam extranoo per imperium nos- 
trum et per vos maxime, quos repu- 
tamus esse imperii fideles precipuos, 
transitum simpliciter prebere, licet id 
numquam implore vol exequi potuis- 
.MODt, vobis ot ceteris fidelibus nostri 
imperii contradicentihus. . . For 
these and other reasons connected with 
the misdeeds of the rulers of the 
Church, “ coiic*>s3ionem RSmam pre- 
(hetam faotsin ipsi Romano ecclosie 
do vohis meritn duximus rovocandam,” 
and they were always in future to 
remain under the empire “ quod nun- 
quam vos amphus a nostro et imperii 
dominio subtrahemus." 

It will be observed tliat Frederick’s 
rlaim never to have abandoned im- 
perial rights over tho lands coded to 
the Church sooms inconsistent with 
the terms of the cession. All that 
he reserved for himself was “ cum 
ad recipiundam coronam imperii vel 
pro neceasitatibus ecrlesie ab apostolica 
sede vooati venerimus, do mandate 
sumini pontificis recipiemus procura- 
tionos sive fodrum ab ipsia ” (M. G. H., 
‘Const.,’ vol. ii. 48). Attempts made 
by Frederick to go beyond this had 
been resisted by the Roman Church. 
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sentative in any, negotiations that might ensue.^ It is very 
onlikely that he would have done this had he not intended 
Reynold only to act on these documents in the case of an 
attack by the Pope.* 

Gregory at the end of July at Perugia released Frederick’s 
subjects, and specially those of his kingdom of Sicily, from 
their oath of fidelity.® Reynold, who had personal reasons 
for desiring to recover Spoleto from the Church, chose to 
take this as a sufficient justification for an attack on the 
Church. He began by invading the Duchy of Spoleto ; later 
on he also attacked the March of Ancona. An appeal by the 
Pope to Reynold proved ineffectual,* and Gregory took 
measures not only to recover the papal territories, but also 
to carry the war into the Sicilian kingdom. In order to defend 
the Church, Gregory demanded from clergy of various states, 
tithes, and he asked temporal rulers to assist him. Later 
on, after Frederick’s return, he went so far as to demand 
military assistance from the clergy.® 


‘ That Frederick referred the Pope 
to noyuold as his roprosontative in 
the negotiations he endeavoured to 
start after his arrival at Acre appears 
from EpaJ^bne. XIS.. vol. i. 370, 
p. 294, 1. 7 (Gregory to the people of 
Genoa, 30th November 1228. Bee also 
note 2 on p. 294.) 

* Whatever Frederick’s intentions 
may have been Gregory could of 
course only deal with the overt actions 
of the emperor or of his agents. 

’ L.C., 399. Fresh excommunication 
of Frederick, and excommunication of 
Reynold of Spoleto and others by 
Gregory about the 20th August 1229. 
The grounds of excommunication in- 
clude not only Frederick’s shortcom- 
ings regarding the crusade, but his be- 
haviour in Sicily, “ quod ad Romanam 
eoclesiam spocialiter noscitur perti- 
nere ” (p. 319, 1. 10). 

* L.O., 376, 7th November 1328. 

* See Winkehnann, ‘ Kaiser Friedrich 
II.,’ vol. ii. p. 41, note 2. Regarding 


Gregory’s demand for tithes, Wen- 
dover gives an account of Stephen’s 
(the Pope’s chaplain) visit to England, 
and of the refusal of the laity at a 
Parliament, held in April 1229, to 
give tithes. The clergy, according to 
Wendover, agreed very unwillingly for 
fear of excommunication. Matthetv 
Pari.s, vol. iii. p. 180 f. 

For an instance of Gregory’s appeals 
to rulers, see Epis. Sae. XIII., vol. i. 
378, of 2lBt December 1228, to the 
King of Sweden. In this letter he 
says the Roman Church is furnishing 
three armies, and requires help in 
money. 

Besides demands for pecuniary help, 
a few months later Gregory called on 
bi^^hops to send armed support. £.</., 
bis letter of 30th September 1229, 
I.C., 404, to the Bishop of Paris, in 
which “ monemus et hortamur at- 
tente, per apostolica scripta in virtute 
obedientie et sub debito iuraraenti 
districte precipiendo mandantes, ao 
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Gregory was at first very successful, and by the time 
Frederick had returned from Palestine a great part of the 
mainland was either occupied by papal troops or in open 
revolt. The whole situation changed on Frederick’s arrival, 
and by the beginning of October he had recovered all the 
territories, belonging to the kingdom, he had lost. So far, 
however, from attempting to make use of his victory to 
recover any of the lands lost to the empire at Eger, Frederick 
pressed peace negotiations on the curia. These negotiations 
dragged on until, in February 1230, Frederick invited some 
of the German princes to mediate between him and the Pope. 
After long-protracted discussions he received absolution on 
the 28th August. The terms of the peace appeared on the 
surface a great victory for the Pope.^ Frederick, though the 
victor so far as the war was concerned, had to give up all 
the papal lands occupied by his troops, and to repay any 
expenses incurred by the Pope in defending them ; he had 
also to agree that the civil courts should have no jurisdiction 
over the Sicilian clergy saving in feudal matters. The clergy 
were to be exemi)t from taxation. These concessions were 
of some importance, but, as was proved by results, they did 
not suflao.e to weaken Frederick’s hold over the kingdom. 

The Lombard League had sent troops to ^jissist tine- Pope,* 
and Frederick was obliged, among the other conditions of 


in reminaionom peocaminuni, tam tuo- 
ruRi quam eonim qui in obaoquiuui 
ecolesie venerint, iniungoiitoa ... ad 
no8 personaLtor venire oum congruo 
exfortio bellatorum vol niiltero tune 
dispendio more procui'PK.” In the case 
of the Archbishop of Lyons, l.c., 403, 
the Pope went further, threatening 
him with excommunication if lie did 
not obey his orders. 

* The terms of the agreement are 
embodied in a number of documents 
(M. O. H., ‘Const,* vol. ii. 126-149, 
July to October 1230). As regards the 
taxation of clerics, Frederick gave 
orders in 137, “ quatinus nullus sit 
qui deinceps tallias sou collectos im- 
ponat ecclesiis, monasteriis, clericis 


sou personis ecclesiasticis vel rebus 
oomm, salvis debitis sorvitiis ad que 
certe ecclosie ac persono nobis nos- 
cuntur esse specialitor obligate.” 

• Epis. Sod. XIII., vol. i. 395, 26th 
June 1229. In his letter to the Lom- 
bard League, calling on them to send 
their promised military assistance, 
Gregory urges that it is owing to their 
importunity that he has taken action 
against Frederick. “ Scitis . . . nos ex 
summo desiderio et deliborato cousilio 
vestro contra Fridericum dictum im- 
poratoTom negotium inchoasse, cum 
idem totis mentis affectibus aspiraret 
ad extorminium Lombardie.” See also 
l.c-, 385, 15th May 1229, and 405, 9tb 
October 1229, 
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peace, to promise to forgive all offences committed by them 
and by others in connection with the help given by them 
to the Church. This left it open to him to take up any 
cause of offence prior to his excommunication. Gregory in 
his first (apparently) letter to the Lombard League after the 
peace, enclosing Frederick’s promises, assured them that he 
would take the lightest offence to them as a grave offence 
to himself.^ 

The net result was really in Frederick’s favour. Gregory 
had been obliged to accept the result of the crusade,® and 
he had not succeeded in weakening Frederick’s hold over 
Sicily. During the contest Gregory had been compelled, by 
his need of money to carry on the struggle, to make pecmiiary 
demands on ecclesiastics which were resented at the time, and 
formed an unfortunate precedent for the future. 


During the years of uneasy peace that intervened between 
the peace of Ceperano and the final breach between Frederick 
and the Papacy, the main subjects of difference concerned the 
relations between the emperor and the Lombard League, 
and his treatment of the clergy, military orders, and rebels 
in Sicily'.^* In th# case of the Lombard League the efforts 
of the Pope were constantly directed to seeming for himself 
the final decision in all matters in dispute between them and 
the emperor. In Sicily the special subjects of complaint 
related to the taxation of the clergy, their trial in certain 
classes of cases by the secular courts, the seizure by the king 
of lands held by the military orders of the Temple and of the 
Hospital, and the banishment or confiscation of the proi)erty 


1 L.C., 420, JSth October 1230. 

Gregory assures them " vobis et parti 
vestre Bufficienter est cautum, quod 
nullatenus vob ofiendet ; sed remisit 
expreaae, si eum forsitan oUendistia. 
Quare non expedit ut exinde ulla- 
tenuB dubitotis, cum noc leviter possetis 
ofEendi, quin graviter nos reputaremus 
ofiensoB.” This was not correct. 
Froderick had only pardoned ollences 
committed during bis quarrel with 


the Pope, and it is so put in a later 
letter by the Pope to the Lombard 
bishops, I.C., 454, of 27th September 
1231. 

' Though there is no reference to 
the matter in the peace terms, it appears 
that Gregory had tacitly accepted 
Frederick’s ten years’ truce with the 
Sultan of Egypt. Vide letter of 2Cth 
February to the Master of the Templars 
at Jerusalem, l.c., 427. 
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of rebels, whose pardon by Frederick had in some cases been 
gnaranteed by the Church. Towards the end of the period 
there was constant and growing friction regarding the filling 
up of vacancies in the Church, as the Pope would not accept 
the persons elected by the chapters, on the ground apparently 
that there had been undue influence by the king or his officials. 
There were other causes of friction, but not, on the whole, 
more serious than might occur in the normal relations between 
the Papacy and any other secular powers. 

We have seen in the preceding section that Gregory, in 
appealing to the Lombard League to send their promised 
troops, disclosed how close the connection between them had 
been, by his statement that it w'as due to their pressing advice 
(summo desiderio et deliberate consilio) that he had started 
taking action against the emperor, who was w'hoUy intent on 
their destruction.^ He had consulted them while negotiations 
were going on,® and in his letter forwarding the terms of peace 
he assured them that he w'ould look on any injury to them, 
however slight, as a serious injury to himself.® 

In April 1230, while negotiations for peace were going on, 
Frederick had written the authorities of Cremona authorising 
them to arrange terms of peace with other Lombard cities, 
and to grant them forgiveness of all offimees whatsoever 
against the empire.* Possibly the people of Cremona were 
not very anxious to have peace restored on easy terms for 
their enemies ; at all events, whatever the reason, Frederick’s 
offer appears to have met with no response. In 1231 he took 
up the matter again, and issued an encyclical, apparently to 
all cities of the imperial party, calling on them to send repre- 
sentatives to meet him in Southern Italy to discuss the steps 
to be taken to restore peace and justice among his subjects.® 
We do not know what followed this summons, but we find 


^ See note 2 , p. 264. 

' L.C., 409, 10th November. He 
Benda Frodenck'a request (or peace 
" quatinus eo perspicaciter intellecto 
nobia veatrum consilium intimetis ; 
Bcituri pro oerto quod occlesia mater 
vestra numquam vos deaeret, . . .” 


’ See note 1, p. 256. 

* M. G. H., ‘Const.,’ vol. li. 126. 

‘ L.C., 162, 10th March 1231. En- 
cyrlical announcing a meeting for the 
25th April folloTring in the Terra del 
Lavoro or in the Capitanata. 
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Gregory two months later wntmg a letter warning Frederick 
not to use force against the Lombards, and urging him to let 
the Pope act as mediator.^ 

As we have already mentioned, there were other causes of 
friction between the Pope and the emx>eror. A minor cause 
of papal dissatisfaction concerned the possessions of the 
Templars and Hospitallers, pin the conditions of the peace 
of Geperano, it was provided that all their possessions seized 
by the emperor or his officers should be restored to them.* 
Gregory wrote repeatedly on the subject to Frederick, but 
he did not tax Frederick with a breach of faith, and Frederick’s 
defence was that he did not deprive them of anything they 


were legally entitled to hold.* 

* Epia. Sae. XIIl., vol. i. 440, 
Gregory to Eroderick, 18th May 1231. 
“ aaluti, honorificentio ac quieti tue 
credimuR expedire, ... in mansuotudine 
opora tua facias . . . nec longanimi* 
tatem tuam, quo debot semper in 
poctore principia principari, seduci 
permiltaa, ut iustitiam oxacerbena et 
preiudicans equitati, contra Lombardos 
non iuris ordine set virium potestato 
procedaa, quia facile crederetur, quod 
ad id non Bii.A/4oBtri ol^naa ex prece- 
dentiB indignationis amaritudine move- 
reria . . . celsitudinem tuam rogamus, 
monomus et hortamur in domino . . . 
cum ad reconciliationein intendamus 
auctore Domino eflicaciter interponere 
partes nostraa, nostris consiliis acquiea- 
cus, roscripturus nobis plene ac plane 
tue super boo arbitrium voluntatis, ut 
ex tuo responao sciamus, qualiter nobis 
sit in negotio procedendum.” 

M. G. H., ‘ Const.,’ vol. ii. 130, 
p. 173, 1. 11 f. 

■ Fufe Epia. See. XIII., vol. i. 426, 
19th January 1231 ; 428 of 26th 

February 1231 ; and 439 of 29th 
April 1231, all to Frederick; also 
431 of 26th February 1231 to the 
Bishop of Beggio. From 428 it appeeus 
that his letters refer to poasessions 
restored, and then again taken away 

VOL. V. 


from them. In 439 Gregory auggeata 
arbitration as regards flefa, while in 
other oases the matter should be de- 
cided by the Pope or by some one 
delegated by him. We have not 
Frederick’s answers to his letters, but 
he explained his position in 1238, vide 
H.-B., vol. V. 252 : " A Templariia et 
Hospitalariia verum eat quod per judi- 
cium et per ontiquam constitutionem 
rogni Bicilie revocata aunt feudalia et 
burgaaatica que habuerunt per con- 
cessionem invasorum regni. . . . Allia 
tamen foudalia et burgaaatica dismissa 
sunt eia qualitercunque ea adquisie- 
runt et tenuerunt ante mortem regia 
Willielmi secundi seu do quibus haberent 
concessionem alicujua antecessorum auo- 
Tum. Nonulla vero burgaaatica que 
emorunt revocata sunt ab eia secundum 
formam antique constitutionis regni 
Sicilio ; quod nihil potest eia sine con- 
sensu principis de burgasaticis inter 
vivos concedi vel in ultima voluntate 
legari quin post annum, mensem, aepti- 
manam et diem aliia burgensibus secu- 
laribus vendere et uoncedere teneantur.” 

Frederick’s behaviour as regards the 
Templars and Hospitallers is made 
one of the grounds of his deposition 
by Innocent IV. (M. Q. H., ‘ Const.,’ 
ii. 4U0, p. 511, 12 f.). 


S 
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In July Gregory wrote a very angry letter regarding the 
constitutions of Melfi (a code of laws for the Sicilian king- 
dom), which Frederick was about to publish, declaring that 
they showed him to be a pCTsecutor of the Church and a 
destroyer of public liberty (ecclesie persecutor et obrutor 
publice libertatis).^ Frederick was very indignant, and 
Gregory evidently felt he had gone too far, for three weeks 
later he wrote a conciliatory letter pointing out that his 
rebuke, though sharp, had been private and by letter, in 
which it is difficult to give expression exactly to what one 
feels.* Frederick did not give way, and the constitutions were 


' Epis. Soe. XIII., vol. i. 443, 6th 
July 1231. “ Intelleximus siquidem, 

quod vel proprio motu vel seductus 
iuconaultia oonailiia pervereorum, novas 
edere oonatitutionea intendia, ex quibua 
neoeaaario aequitur, ut dicaiis ecclesie 
persecutor et obrutor publice liber- 
tatis. . . For the constitution, 
see H.-B., iv. p. 1 f. Gregory does 
not mention which of the constitu- 
tions be objects to. Among those 
be probably disliked ore the fol- 
lowing : — 

Title I. B., p. 7, regarding heretics 
and Fatarenes, which left tlio in- 
itiative in inquiries to the king’s 
officers. 

Title LXVIU., p. 40, provides that 
** Si quis clericua de hereditute vel 
aliquo tenimento quod non ah eccleaia. 
Bed a nobis vel ab alio aliquo per 
patrimonium [sive alhmdo] tenoat, ap- 
pellatus fuerit, volumus ut do hoc 
in curia illiua in cujus terra posses- 
sionem . . . habuerit, respondeat - . . 
non tamon ut persona sua oxinde capi- 
atur vel inoaroeratur." 

Title LXXI., p. 43, provides 
that clerics and judges “ non sint 
bajuli." 

Title XLV., p. 48, clerics not to be 
tried in secular courts, “ exoepto si 
de proditione aliquis fuerit appellatus 
vel de alio magno hujusmodi maleficio, 
quod speotat od majestatem uostram.” 


In such cases the trial to be in the royal 
curia. 

Titles II. and III., p. 110-20, for- 
bid the ordination of vassals without 
the permission of their lords. 

Liber I., Titulus LXIX., part ii. 
p. 227, provides that “ De burgen- 
eaticis petitorio vol quolibet pos- 
SBssorio adipiscende, rocuperande vel 
otiam retinonde possessionis clericum 
seu etiam quemvis religiosum pecu- 
niaria aotione conventum, in civili 
volumus examine rospondnre." See 
note 1, p. 227, on the I’opo’s objection 
and Kiodcnok’^ reply. 

Soe also Title XXIX. on the same 
^lage, “ De rebus stabilibus non alio- 
nandiseccloBiis," which provides, among 
other things, “ si in ultima voluntato 
aliquem de predictis clerk or monk 
or member of the military orders) locis 
heredem instituerit, tunc domus que 
institutionem vel logatum acceperit " 
is bound to sell it within a year, other- 
wise after the year is over “ fisci 
nostri juribus volumus applicari." See 
on the subject, note 3, p. 227, and 
note 1, p. 228 of H.-B. 

' Epis. Sae. XIII., vol. i. 447, 27th 
July 1231. “ Et si quidem extiterit 

aspera increpatio, non fuit publica sed 
privata, non clamosis vocibus sed lit- 
toris expressa secretis, quo vix unquam 
ad Bcribentis affectum sufficiunt ex- 
primendum." 
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pablished in August 1231, and declared to cancel all previous 
legislation conflicting with them.^ 

Although at one time a rupture had appeared imminent, 
it was averted, as both parties had need of one another : 
Gregory required Frederick’s help in dealing with rebellious 
Bomans, while Frederick wanted the Pope’s support against 
a rebellious son. Gregory was also at this time intent on 
suppressing heresy, and Frederick had, in answer to the 
Pope’s appeal, promised to do his best to suppress it in the 
kingdom.® He took care, however, in his constitutions to 
keep the preliminary investigations in the hands of his officers,® 
and later on we find Gregory suggesting that he was using 
the pursuit of heresy as a pretext for burning his pohtical 
opponents.® 

Some time in the early summer Frederick summoned a 
meeting of the imperial diet to Eavenna, apparently after 
Gregory’s warning not to use force against the Lombards. 
Whatever Frederick’s intentions may have been at the time, 
he finally decided to endeavour to settle his differences with 
the Lombards peaceably, and before September he accepted 
the mediation of the Pope.® 

Gregory wrote some of the Lombard bishops, informing 
them thaC'^’rederiick had accepted him as arbitrator between 
himself and the Lombard League, and asked them to inform 
the rectors of the League, and to warn them of the danger 

’ II.-B., vol. iv. p. 6. hiB power to exterminate horeey in 

‘ L.C., vol. iii. p. 21)8 f. Frederick bis kingdom, 
writes ; “ Celestis altitude consilii que • See l.c., vol. iv. p. 7 (Title I. B. 
mirabilitor in sua sapientia cuncta of tiie Constitutions of Mc'Ul). 
disposuit non immerito sacerdotii dig- * Bpis. Sao. XIII., vol. i. 650, 16th 
nitatom et regni fastigium ad mundi July 1233. Gregory to Frederick, 
regimen suhlimavit, uni spiritualis et ** Verumtamen oxpedit . . . quod sub 
alteri materialis oonferens gladii potes- heretirorum pretextu, quorum dudum 
tatem, ut hominum ac diorum oxcres- aliqui pro firmamento Sdei, ut asseris, 
cente malitia ot humanis mentibus incendio sunt commissi, fideles, qui 
diversarum superstitionum erroribus forte tuam colsitiudinom offendendo 
inquinatis uterque justitie gladius non heretic) . . . sunt invonti, nullo 
ad coirectionem errorum in medio mode pereant.” 

Burgeret et dignam pro meritis in * This appears from Gregory ’slotter of 
auctores scelerum exerceret ulti- the4tbSepteinborl231,Epi8.Sao.XIll.. 
onem.’’ He undertook to do all in vol. i. 452, to certain Lombard bishops. 
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of interfering with the proposed meeting between the emperor 
and his son. Three weeks later he wrote the bishops again, 
insisting on Frederick’s peaceable intentions, and urging that 
no difficulties be placed in the way of the meeting, lest they 
should appear to be the parties preventing peace negotiations.^ 
Frederick no doubt thought that, in view of the Pope’s media- 
tion, he would have no difficulty in holding the diet, and in 
the middle of September he issued notices, acting, as he said, 
on the advice of the Pope, summoning it for the following 
November at Eavenna, among the objects being the im- 
provement of the state of Italy and the settlement of 
disputes between the cities.* How little he expected 
resistance appears from a letter of Gregory’s written after 
his final breach with Frederick in 1239, in which he states 
that the emperor entered Lombardy without an armed force 
(qui etsi Lombardiam famulis stipatus inermibus accessisset).* 
The Lombards, however, had closed their ranks on hearing 
of the proposed meeting, and a number of cities rejoined the 
League in July, notwithstanding Gregory’s letters. They 
were not to be moved, and again blocked the passes. They 
did this after a meeting on the 2Cth October 1231 at Bologna, 
at w^hich they fixed the number of troops to be employed. 
They also w^rote the Pope that it was Jii.s d\ity to 'ste that the 


^ Epis. Sae. XIII., vol. i. 464, 27th 
September 1231. (Irr-gcny to certain 
Lombard bishope. On tlic eamc dny lio 
wrote them anotlier letter (l.c., 466), 
fitatinf' that the Grand Master of tlie 
Teutonia Order was doing to Lom- 
bardy, sent there by the emperor, and 
he directed them to assist him “ in hiis, 
que idem magister ox parte ipsius im- 
peratoris roctoribus prefatis exponct.” 

* M. G. H., ‘ Const.,’ ii. 165, 

1st NovemIsLT 1231. Letter from 
Frederick to the podesta and Com- 
mune of Genoa. We have not got 
Frederick's original summons for the 
meeting at Ravenna in November, 
but in this letter Frederick states 
“ Dudum per litteros nostras vos 


focisse recolimus plenius certiores, 
quahter de consilio summi pontiticis 
indixiinus pnmo venture mense No- 
vembris . . . generalom curiam in 
Ravenna cum rego Alamannie, HUo 
nostro, et universis imperii principibus 
. . . dcsiderio summo zelantes ad 
honorem Dei et impcrialem gratiam 
pacom universalem imperii reformare, 
disponore statum Italie prosporum et 
tranquilhun, sedare discidia civitatum 
intus et extra ferventia et inter vicinos 
populos omnom turbinem et odii 
fomitem amovere." 

' Epis. Sae. XIII., vol. i. 750, let 
July 1239, p. 648, 1. 34 f. This of 
course does not mean that none of 
his followers carried arms. 
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emperor brought no armed forces to Bavenna.^ None of the 
League put in an appearance, and as Frederick’s son, King 
Henry, had alSo not come, the emperor issued a fresh notice 
for March 1232, but to assemble at Aquileia, where the 
Lombards could not prevent the Germans attending. ‘ 
Meanwhile Gregory had appointed two new legates to 
restore peace between the emperor and the League. 
Frederick cannot have welcomed Gregory’s choice, as both 
were Lombards ; on the other hand, the envoys of Brescia, 
one of the League cities, Avrote their podesta that they 
had great confidence in them, especially as one of them 
came of a Piacenza and the other of a Vercelli family.* 
These legates before seeing the emperor went to Bologna, 
where they met the leaders of the League, and discussed 
the conditions of an agreement with the emperor. On 
the one hand, Frederick had put in claims for satisfaction 
on account of the wrongful blocking of the passes to the 
Germans ; on the other hand, the Lombards maintained they 
had only acted in self-defence. With regard to Frederick’s 
claim to be the judge in cases of disputes between the cities, 
Piacenza replied that he was an enemy of the Lombards, 
and therefore no suitable judge between Lombard cities and 
their eneffliesr "She Brescia envoys told the legates that in 
their opinion they had done no injury to the emperor, and 
that they were not prepared to go beyond a purely formal 
satisfaction (nec volebamus facere emendationem nisi nudum 
et purum honorem). They also insisted that Frederick’s son 
and the German princes must not be attended by more than 

» vol. iv. p. 937 f. “ Frag- imperator ad Lombardio partes possit 

mentum de colloquio a rectoribus nec dobeat cum exercitu accodere ; 
societatis Lombardiee apud Bononiam significantes ei si hoc far-ere pie- 
cclebrato, &c.’’ Two meetings were sumeret, quod incommodum pariter 
hold in October at Bologna, and the et detrimentum Bomane posset inde 
distribution of the forces to be raised consequi Ecclesie, [si] cum exer- 
was decided. “ Iterum pro bono pacis citu suo ad civitatem Bavene 
et concordie et ne aliqua sintilla mali accessisot.” 

inter imperatoiem et Lombardos possit * See AVinkelmann, ‘ Kaiser Fried - 
oriri, statucrunt legates ex eis ... ad rich II.,' vol. ii. p. 334, note 2. 

Bummi pontificis magnitudinem diri- * M. G. H., ‘Const.,’ ii. 106, p. 203, 
geie . . . exorantes ipsum . . . ne 1. 139-41. 
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100 unarmed knights. The legates agreed they would not 
ask for more concessions without the written consent of 
the rectors and ambassadors of the League cities.^ The 
legates intended to go on to Eavenna to see Frederick, but 
probably he had beard something of the proposals they 
intended to put before him, and he left Eavenna before 
they arrived, making his way by Venice to Friuli. Faced 
with this situation, the legates reported their failure to 
the Pope. 

It shows Frederick’s desire for a settlement that, notwith- 
standing what had passed, he agreed in May to allow the 
same legates to arbitrate. The situation had, hoi\ ever, altered 
in his favour, as Verona had passed into friendly hands, and 
the scope of the arbitration was now limited to the satisfac- 


* L.e., 161-169. There is no record 
of Frederick’s clainiH, hut from iho 
** propositiones Cardinfiliurn,” 166, it 
appears that the iiuitters they had 
to dejil with were “ de 8ati.Mfactione 
idonea iniperatori prestanda, do sccuri- 
tale eidcm Sociotati facienda ct fir- 
manda et iiiodo udhibcndo idoneu, si 
iiaperator vclit iilio huu ct principthua 
Alamannie vonientibus ad ipsuro a 
dicta Societatc liberum trnrinituin cx- 
hibori, priruo tractetur per i]<.sos Icpatos 
intor inipocatorem cl Sock-tatom jirc- 
fatam. ... Et si inter impt'ratorfiu 
at memoratom Societatem aliqui alii 
etiam articuli upjMiroronti ex quibiis 
poBset diacordia penoruri vol foveri 
eoncepta, placeat ut codoni modo et 
ordine sopiantur.” Willi regard to a 
claim by the emporor to decide dis- 
putes between the cities, the jTeopJo 
of I’iaccDza (104) " diciiiit, quia si 
imperator debet ebso iudex, qui con- 
trarius et inimicus do longo tempore 
extitit Lombardorum . . . merito tiiucro 
possunt Lombardi, no ius eonim pcrcat 
vel quod imperator eorum iuri con- 
trarium so oppunat.” The envoys of 
the people of llrcscia wrote to their 
podesta (16£) that they had, at the 
legate's reqxiest, given their replies in 


writing regarding the alleged injury 
done to the emperor. It was to the 
effect that “ non credebamus nos 
oflonsionem imperatori fecisso nee 
Yolobamus faoere emendationem nisi 
nudum et piirum honorem, et non 
quo pertinerot ad prestationem rerum 
vol obsequium personarum. Super ad- 
\uutu filii oius et principura diximuR, 
quod plocf bat, «l venir tmt cum c. itiili- 
tibuN tautum ot- Nine armis, qui non 
dehereni danipiium Lombardis dure 
\el vim infcrrti. Qiiibus etiam a enrdi- 
nalibiis iiitcJlectis, rospondorunt, quod 
non facoront nobis aliud preceptum 
nisi sucuudum niodum predictum 
ubsquo consensu rectorum et ambaxa- 
torum, et de hoc facta est publics 
scriptura. Verumtamon volebant, quod 
I'ommissio floret in eis publice gone- 
rnlis, quia pro maiori honoro sibi 
neputabant et melius putabant factum 
jiosse procedere.” In view of the 
lognte’s attitude, it is not surprising 
that the envoys should write, “ Nove- 
ritis insuper, quod secundum quod 
videre et intolligere potuimus, in cardi- 
nalibuH magnam fiduciam habemua, 
maxime quia unus illorum est Placen- 
tinus et alius de Vercelensibus parti* 
bus.” 
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tion to be given to him and to the security to be given to the 
League if it had to allow a free passage to the emperor and 
to his son on the way to and from Oermany. The legates or 
the Boman Church could not deal with other matters imless 
both parties agreed.* 

Negotiations proceeded, but finally the legates referred the 
whole matter again to the Pope, as on the imperial legate 
failing to attend a meeting at Lodi the Lombard rectors tried 
to make it an excuse for taking no further part.‘ The emperor 
had in the meantime (in April) settled the dispute with his 
son Henry, who had endeavoiu*ed to assert an independent 
position, trusting in the help of the cities, the lower nobility, 
and the “ ministcriales.” ® His defeat was due to the com- 
bination of the emperor and the princes, ecclesiastical and 
secular, for it was to their interest to defeat Henry, who 
liad endeavoured to make use of the cities against all the 
princes alike. 

The more cordial relations between Frederick and the 
Pope were, as already mentioned, due to their mutual need 
of one another, for while Frederick had to deal with a re- 
bellious son in Germany, the Pope had much trouble with 
the Eomans, and had to api)eal for help to Frederick on 
several ot-xiJESIbns** In connection with his Boman troubles 
he begged Frederick to direct the people of Viterbo to obey 
the instructions of his legates regarding peace with Borne.® 
Frederick evidently sent a satisfactory reply, for Gregory 
answered with an almost gushing letter, foreshadowing the 

I li.c., 109, “ Articuli acootmorii * Epis. Soe. XIII., vol. i. 471, 12th 

forma: compromissi additi,” 13th May July 1232. Gregory to Frederick. 

1232. It provides (p. 209, 1. 27 f.) ’ See Winkelmann, * Kaiser Fried* 

“ de isto ultimo articulo sic incipienti ; rich II.,’ vol. ii. chap. v. of Book 
‘ et si inter imperatorem et memora- VJ. 

tarn Societatem aliqui alii etiam * See Epis. Sao. XIII., vol. i. 473 
articuli appurerent, ex quibus posset of 24th July, 486 of 2l8t October, 
discordia generari vel foveri concepta, 488 of 27th October, and 407 of 7th 
placeat ut eodem modo et ordine December 1232 ; also SOS of 3rd 
sopiantur,’ niohil possint iidem legati February and 610 of 10th February 
nec Romana ecclesia laudore, diffinire 1233. 
aut terminore, nisi de voluntate et ‘ L.r.. 486. 
consensu utriusque partis.” 
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help of the Church in return for his support.^ In February 
1233 there was another call for help, in which, however, more 
stress was laid on the duty of the emperor to help the Mother 
Church.* A week later the Pope wrote expressing his dismay 
at hearing that Frederick was going to Sicily instead of doing 
his duty as his principal defender.® Frederick had to deal 
with a serious insurrection in his kingdom, and probably was 
really unable to spare much help for the Pope. Gregory, 
left more or less to his own resources, at las<< succeeded in 
getting the people of Viterbo and of Eome to make peace, 
and was thus for the time being no longer dependent on 
Frederick’s help against the Romans. 

The cities comprised in the Lombard League gave a joint 
reply to the Pope in 1233. They were at this time in a very 
truculent mood. The great religious movement in the north 
of Italy known to historians as the “ devotio ” or “ halle- 
lujah ” was at its height, and helped to strengthen the anti- 
imperialist parties in the Lombard cities. Gregory A\a8 no 
longer in need of help from the emperor, and the Sicilian 
insurrection had not long been suppressed by Frederick 
when the cities submitted their answer. They denied that 
any satisfaction was due to the emperor, as they had done him 
no injury. On the other hand, the emperjr, *thw-king (i.e., 
Henry), and the German princes must not enter Lombardy, 
the March of Ancona, or Romania till the Pope had settled 
the questions at issue, and even after that the emperor or 
the Church were to let the rectors know by what route they 
would come, and how long they w'ould stay ; the rectors 
would then decide what to do. In any case, the emperor or 
king must not be accompanied by more than 100 imarmed 
knights. They also asked that Lombardy, the March, and 
Romania be taken imder the protection of the Church.* 

Gregory gave Ids decision on the 5th June following. In 

‘ L.C., 497. Bit evidena multiplicibua argumen. 

* L.C., 508. “ Qua fide, qua de- tis." 

votione matri eoolesie debeas, fill ' L.c., 510. 

karisaime, oomplacere, censeinus id- * M. G. H., ‘Const.,’ ii. 176, 24tb 
dignum ezplicare litteris, cum tibi May 1233. Petitiones Lombardonim. 
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his letter to Frederick he went back to the agreement of 1232, 
and took no notice of the Lombard claims of 1233, but he only 
dealt with Frederick’s complaint of the injury done him at 
Bavenna. He ordered the parties to make peace, to forgive 
all injuries, and to return captives. The cities belonging to 
the League mentioned in the “ compromissum ” were to 
furnish at their own expense five hundred knights for two 
years for the Holy Land, “ad honorem Dei . . . et ecclesie 
. . . ac tuum.” Other questions included in the “ compro- 
misBum ” were reserved for future orders.^ Both parties were 
indignant with the award : the Lombards because no pro- 
vision had been made for them,® Frederick because no 
atonement was made for the wrong he had suffered®; but 
although there w as some angry correspondence, he very soon 
accepted the aw'ard,* 

In the meantime Frederick had been suppressing the 
insurrection in his kingdom, and apparently from a 
letter of Gregory’s he had taken advantage of the legis- 
lation against heretics to bum those who rebelled against 
himself,® 

In 1234 Gregory and Frederick again had need of one 
another, and there was a fresh rapprochement. The Bomans 
were givingTTBulale to the Pope, and Henry was again assert- 
ing himself against his father. The Pope had so far dealt 
with only one point in the Lombard question, and he now 
took it up again. At the request of two papal legates, 
Frederick in April 1234 agreed to allow the Pope and the 
Boman Church to deal with all questions between him and 
cities in Lombardy, in the March of Treviso, and in the 

^ L.C., 177, 6th Juno 1233. Arbi- letter, H.-B., vol. iv. p. 460. 
trium Grogorii IX. The “ compro- * M. G. H., ‘Const.,’ ii. 182, 14th 

misBum “ was the agreement to accept August 1233. Letter of Frederick to 
tho Pope’s award. Gregory accepting the award. It is 

’ L.C., 178, 7th June 1233. dated only two days later than Gro- 

* L.C., 180, 12th July 1233. Letter gory’s letter. It was written from 
of Frederick to the Bishop of Ostia, a Castrogiovanni in Sicily, and so, long 
nephew of the Pope’s. Epis. See. before Frederick could have heard from 
Xin., vol. i. 652, 12tb August 1233. the Pope. 

Gregory to Frederick. The Bishop of * Epis. Sae. Xlll., vol. i. 650, dated 
Ostia also replied to Frederick’s JSthJuly 1233. 
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Bomaniola.^ Tho Pope informed the rectors of the League 
of this early in May, and he asked them to let him know 
whether they were prepared to do the same. He also asked 
them not 1o interfere with the passage of troops from Ger- 
many on their way to the emperor, lest Frederick should 
have just cause of complaint against himself and tho Lom- 
bards.® He wrote again on the same subject about a fort- 
night later, assuring them that the leaders of these forces 
were prepared to give a formal guarantee that they would 
do no injury to the Lombards either going or returning.® 

Soon after these letters the emperor paid at Riete a surprise 
visit to the Pope. He was accompanied by his yoimg son 
Conrad, and Ins object was to attest his devotion to the 
Church, and to assure Gregory that he would recover for him 
lands belonging to the ecclesiastical states.* 

Gregory in his turn wTote strong letters to Palestine in 
support of Frederick, and sent out the Archbishop of Ravenna 
to see that effect was given to his wishes.® But desirous as 


* M. G. H.. ‘ Const..’ ii. 183, AprU 
12.34. i^oiiua Cnniproniisi.si liD]^)ora- 
toria Prior. Frederick agrees to tliis 
“ sttendentea, qualiter aancta Roniana 
eocleaia mater nostra aingulis ex dohito, 
quo tcnotur indifTorentor ad oiiiucr, 
illibata iura coiiaervet et iioa unitati 
sue ad tueudum ecoloaiasticam lilior- 
tatem et pro atatu imperii reiormando 
reddiderit uniformos . . . loneamui in 
Omni reverentia tamquom matri et 
honorem eccleaie ao reformationem 
imperii iusta consilium et submoni- 
tionem ipsiiia facero debeamus.” 

* Epis. Sae. Xlll., voj. i. 681. 
Gregory to the rectors oi the Lombard 
League, 4th May 1234. Gregory in- 
forms them that Frederick has agreed 
to submit to the Church " totum nego- 
tium Lomhardie, &c.,” " Quare man- 
damus, quatinus, si hoe ipsum vultis 
faoere, nobis vostris patentibus litteris 
intimetis. Ne autem aliquo inter- 
veniente obstaculo tantum bonum 
valeat impediri ” he begs them ” ut 
■i milites de Teiitome partibus sint in 


proeinctu ad oiusdem imporatoris pre> 
sontiam accedondi, cos impedimcntis 
aliquibus non gravatis, no de nobis 
ot vobis, quibuB de ipso non videtur 
meritn dubitanduin, iustam habeat 
materiam imirna ranji.'^ 

* L.e., 583, 20tb May 1234, p. 474, 
1. 1 0 f . In this letter Gregory remarks 
thnl aliould obstacles be placed in the 
way of the troops, “ non immerito 
oxtiroeri poterit, quod cum Lombardos 
spociales eeclesio filios reputemus ot 
eiB, quantum cum Deo possumus, in 
necessitatibus aesistamus, id ex nostro 
favoro proresserit vel consensu." 

* In references to this visit from 
different points of view, see l.c. 760, 
p. B49, 1. 6 f., and M. G. H., ‘ Const.,’ 
ii. 216, p. 293 1. 23 f. 

* Epis. Sae. XIII., vol. i. 693. 7th 
August, to John of Ibelin ; 694, of 
8th August, to the barons of the 
kingdom of Jerusalem and to the 
citizens of Acre ; 696, 0th August, to 
the archbishops and other prelates in 
the east. 
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the Pope may have been to meet Frederick’s wishes as far as 
possible, he was careful not to alienate the Lombards, for in 
July he wrote them again, telling them that he could not 
without injury to the Apostolic See (sine confusione sua) avoid 
using the help of the emperor against the Bomans — help the 
emperor had himself voluntarily offered (at Biete). The 
Pope had consequently been obliged to ask them to allow his 
forces to pass through Lombardy ; he assured them of his 
determination to preserve their liberty and honour, and he 
ended by asking them to let him know w'hether they would 
accept the Pope’s arbitration, and said that they might 
remain assured of the favour which he proposed to show' them 
in everything “ quantum cum Leo possumus.” ^ In Sep- 
tember Frederick sent a fresh acceptance of the Pope’s arbi- 
tration, adding that he could also deal with any complaints 
made by his adversaries in Northern Italy of wrongs inflicted 
by him, and generally w ith any matters out of which quarrels 
had arisen between them.* The following month the Lom- 
bards assented.* 

In November 1234, Henry, Frederick’s son, sent envoys to 
make an alliance with the Lombards, and took them under 
his protection. The treaty is dated 17th December. It was 
an alliance TJffenpive and defensive on the part of the king, 
but only defensive on the part of the League. Milan and its 
allied cities undertook to defend Henry so long as he was in 
Lombardy, while Henry undertook to help and support Milan 
and the other League cities, and not to make any agreement, 
nor peace with Cremona and Pavia and their allied cities, 
without the consent of the Milanese and their alUes.* On 

* L.C., 687, 3rd July 1234. In this 17th December 1234. 328 of 17th 

letter ho remarks, “ Verum cum non December is the Scriptum Foederis, 
possetis (i.e., the members of the In this document Henry undertakes to 
Lombard League) absque oUensa sedis help, maintain and defend “ contra in- 
apostolice oHendi, que reputat vos imicos, quos nunc habent (i.e., the cities 
membra eius honorabiha et filios of the Lombard League) vel de cetero 
specioles.” habebunt in Lombardia vel alibi, et 

‘ M. G. H., ‘ Const.,’ ii. 184, Sep- oSendere inimicos eorurn secundum 
tember 1234. posse ipsius regis et principum, pre- 

* L.O., 186, October 1234. sertim Cremonam et Tapiam et earum 

* L.C., 325-28, 13th November to sequaces, qui nunc sunt vel pro tern- 
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heamg of this, Frederick arranged for a long absence from 
Sicily, and started for Germany in April, and negotiations with 
the Lombards ceased. 


When Frederick left Italy, Gregory was on good terms with 
him, and supported him against his son. He wrote in March 
to all the ecclesiastical and secular princes in Germany, direct- 
ing them to bring back Henry to the right way, and he re- 
leased from their vows all who had given oaths injurious to 
the emperor.^ 

Frederick, from whom, of course, the Pope could not 
expect much help at such a time, wrote him before he 
started, advising him not to accept a disadvantageous 
peace with the Homans, as he would do what he could 
to defend the Church, though he could not give up his 
journey to Germany.* 

How friendly the relations between the Pope and the 
emperor were at this time is shown by the negotiations for 
the marriage of Frederick to Isabel, the sister of Henry III. 
According to Frederick the marriage was suggested by Gregory, 
and he requested the Pope to settle for him details, such as 
the dowry to be paid. Frederick was at tlje t'iiflt bound by 
alliance to Louis, and both Gregory and Frederick wrote 
assuring him that he would sutler no injury from the friendly 
relations established between Frederick and Henry III. of 
England.* 

Frederick’s arrival in Germany very quickly put an end 


poribuB fuerint. Et quod non faoient 
ipso rex et principes aliquam con- 
oordiam vel paotionem vel conven. 
tionom vel pacem cum inimicis Medio- 
lani . . . aliarumque oivitatum . . . et 
loconim de Booietate et amicitia Medio- 
lani undecunque sint, et presertim cum 
Cremona vel Papia. . . . Et eodem modo 
teneantur de predictis omnibus prefatue 
dominuB rex et principes Alamanie, 
oum fuerit imperator ipse dominus rex 
factua.” It will thus be seen that 


Henry abandoned all for which Fred- 
erick had been contending^ and gave 
away every point to the Lombard 
League. 

• Epis. Sae. XHI., vol. i. 630. 13th 
March 1236. 

• H.-B., vol. iv. p. 636 f., 27th 
March 1236. 

' See especially l.c., p. 630, 26tb 
April 1235. Written by Frederick to 
Louis. Gregory also wrote Louis, l.c-, 
p. 536 f., 18th April. 
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to Henry’s rebdlion, and it ended in his imprisonment up to 
the time of his death seven years later. 

We may infer that Frederick and Gregory continued on 
good terms until the end of July 1235, from the fact that in 
May he appointed the Patriarch of Antioch, a friend of the 
emperor, legate in Lombardy, the March of Ancona, and the 
Bomaniola,^ while as late as the end of July he continued to 
support the emperor in the east.® On the same day (28th 
July) that Gregory wrote to Palestine supporting Frederick, 
he also wrote the princes summoned by Frederick to Mainz. 
He begged them to induce Frederick, notwithstanding the 
“ presumptio ” of the Lombards, to leave in his hands the 
settlement of the Lombard question as already agreed by 
him (i.e., in 1234 before the Lombard treaty with Henry), 
as a crusade was urgently needed, and peace among all Chris- 
lian peoples would do more than anything else to further the 
cause of the Holy Land.® This letter was dated the 28th 
July, and on the 27tb August Frederick wrote informing the 
Pope that the Lombard question had been dealt with at a 
great imperial diet, and that all had agreed on an expedition 
against the Lombards next year, but that notwithstanding 
he was still prepared to leave the matter in the hands of the 
Pope, provice4 ^le matter was settled by Christmas on terms 
honourable to the emperor and to the good of the empire 
(ad honorem nostrum et imperii commode). Further delay 
was impossible, as it might merely enable the Lombards by 


* Epis. Sae. XIII., vol. i. 041, 21st 
May 1235. 

L.C., 049, 28th July 1235, and 060 
of same date. 

» M. G. H., ‘ Const.,’ ii. 194, 28th 
July 1235. Gregory wrote to the 
ecclesiastical and secular princes as- 
sembled at the imperial court " univer- 
sitatem vestram rogamus et obsecramur 
in domino lesu Christo . . . quatinus 
pensato prudonter quod Sancte Terre 
negotium non possit promoveri facilius 
quam quod christianus populus sit 
in sereno pacis et concordie constitutus, 
Omni rancoro deposito, quern ex qua- 


cumquo causa contra Lombardos hac- 
tenuR concopistis, carissimum in Christo 
Slium nostrum Fredericum ... ad 
hoc, bicut attentius poteritis, vestris 
oxhortationibus inducatis, quod ipse, 
quocumquo turbatione propulsa, quam 
Lombardorum presumptio oidem dino- 
scituT induxisse, negotium Societatis 
Lombardic, marchie Tervisine ac Ro- 
maniolo in manibus occlesie iuxta 
imperialis forme tenorem, quam ab 
ipso imiioratore rocopimus et dicto 
Societatis rectoribus sub bulla nostra 
missimus intcrclusam, precise ponere 
non oinittat.” 
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dilatory tactics (fnistratoriis dilationibus) to prevent the ex- 
pedition fixed for the following year.^ 

After Frederick’s reply nothing could go right between him 
and the Pope. In September, Gregory informed Frederick 
that he had cancelled an order of the papal legate in Pales- 
tine, placing the people of Acre under interdict, and he also 
informed him that while he had restored the status quo ante 
before the quarrel began between Frederick’s marshal and 
the nobles of Palestine, he ought to rejdace his marshal next 
year by some one to be selected by the Pope.* On the same 
day he wrote Hermann, the Master of the Teutonic Order, 
complaining bitterly of the conditions attached by the emperor 
to the settlement by the Pope of the Lombard question. 
These conditions were, as we have seen, that the settlement 
should be on terms honourable to the emperor and for the 
good of the empire, and that the decision must be given on 
an early date.* Gregory repeated this complaint to Frederick, 


* L.O., 195. 24th August 1236. 
Frederick informed the Pope of tlio 
eager desire of the German princes 
for the expedition against the Lom- 
bards : “ Nos autem, qui vestris 

paternis oonsiliis adiiorentes, quanto 
prosperioribus potentn.' no'tro euc- 
cessibus gloriamur . . . ruin moiori 
bonignitate intendimus hal>cro pro- 
oessum et innate mansuetudinis modc- 
ramine perfruentes Deo et errlosu* 
oupimus effiei gratiores, a consibo et 
voluntate vestra nolumus seperari,'* ho 
agrees to leave tlie matter to tJie Popn 
on the same conditions cui before pro- 
vided “ quod usque ad fostum nativi- 
tatiB dominice ptimo venturum idem 
negotium ad bonorem nostrum et 
imperii oomraodo componatur. Nam 
sj ultra dilatio oompoaitionis sreedoret, 
intolerablilo viderotur, si Lombardi, 
eicut moris oorum est, molirentur 
ducere nos per verba et tarn sollempnis 
per principes et procetos iropeni 
expeditJo iam prefixa posset frus- 
tatoiiis Lombordorum dilationibus 
impederi.” 


> Epis. Sac. XIII., vol. i. 666, 22nd 
Soptomber 1236. 

* L.C., 657, 22nd September 1235. 
With regard to Frederick’s ronditiona 
Gregory remarks, “ Verum cum ex 
liuisiuodi sorie litt^rerum, a prefati 
verbo iudiris dif' rih'R, ac ox co, quod 
imperioJiu industria taJem conditionem 
adicrit, per quam comproraissum tolli- 
tur et aliquateuus tantuni posse ter- 
minari negotium non videtur, . . .” 
and be nskn Herman to beg the emperor 
“ quod super eodom nugotio so iuxta 
momoratain formam precise ac sine 
ronditiono aliqua in mam'bus ponat 
Pcclosio et BO illis laboribus non invol- 
vat, a quibuB do facili nequeat expe- 
diri, ddigeutor moneas et inducas ; 
nuntiaturus eidem, quod si iamdicte 
provisionis tonorem quod absit in- 
fringens contra Lombardos, maxime 
si se precise in majiibu.<) ecclesie ponere 
smt parati, hoc potissimum tempore 
iuxta predictum consilium piocedere 
moliretur, tantam exempli pernicioni 
aliis tribuendo, unde prosumi pos°et 
a pluribus, quod ceteros eccleaia iefe- 
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to his legate in Lombardy, and even to the rectors of the 
League, though in -writing them he warned them of the danger 
if they did not comply with his summons to attend at an 
early date.^ 

The Lombards, instead of attending on the date fixed, 
renewed in ifovember the League, in -w'hich Ferrara was now 
included.® In Verona a new podesta was appointed, and 
imperialists, who would not obey him, were threatened with 
excommunication by the Pope.® Gregory renewed his old 
complaints regarding the administration in Sicily. Frederick 
expressed his surprise that the Pope should be disturbed by 
mere rumours, and Gregory answered on the last day of 
February by a lurid description, but without details, of what 
was going on there.* Frederick had in his letter taken credit 
to himself for disbelieving that the Church had anything to 
do with the renewal of the League or with events in Tuscany 
and Verona. The Pope let him know plainly that he would 
proceed with the excommunication of any disobeying the 
new podesta in Verona, a “ fldelis ” of the Pope and appointed 
by him. So far as the League was concerned it was not sur- 
prising that fear of the emperor should have led to its renewal, 
nor that the members of the League should have endeavoured 
to enlist pu-uCs«rf>pinion in their favour (quod sibi favorem 
acquirere moliantur) by giving out that the Church had 
favoured their action.® The letter was unfriendly, if not hostile. 


lisset, id pati equinamiter eandem 
ecclosiam non deceret,” Gregory 
makes no reference to the now 
situation created l)y the Lombard 
treaty with Henry, entered into after 
both parties had agreed to the I’ope's 
arbitration. 

' L.C., 658, 661, 662. In the letter to 
the Lombards, Gregory directs them 
to attend on the day fiiced “ Alioquin 
vobis poteritis imputare, si quod vohi.s 
pericuium oxinde contigent imniin- 
nere.” 

* H.-B., vol. iv. p. 7S6 f., Sth and 
7tb November 1235. 

' .^8. Sae. XIII., vol. i. 676, p. 


575 (and U.-B., iv. p. 828 f., especially 
831-2). 

* L.C., 676. 

® L.C., 676, p. 575, 1. 20 f., Gregory 
writes, “ si Lombardi vel alii tue metu 
potontie sibi a futuris student casibiis 
precavero et iuxta sapientiam huius 
mundi nliquid dc ecclosia pro sua parte 
dissominant, ... si Voronensibus ad 
boimm pacis iwr venerabiles fratres 
nostros . . . nuctoritute nostra reductis, 
et . . . nobilom virum . . . fidelom nos- 
trum ad nuntiorum utriusque partis 
instantiam, iniuncto ei quod via proced- 
ens regia nequoquam ad sinistram vel 
dexteiam declinaiet, inpotostatem dun- 
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and ended with an open threat. Three weeks later Gregory 
announced the arrival of the Lombard envoys, who stated 
that they were unavoidably prevented from coming before 
(Gregory gives no reason in this nor in any other letter), and 
he asked Frederick to send back the Master of the Teutonic 
Older to enable the Pope to deal with the matter. The 
Lombards had undertaken to accept the Pope’s orders, and the 
Church could not tolerate an attack in the meantime on 
them (id pati equinamiter candcm ecolcsiam non deceret).' 
Frederick answered Gregory in April, pointing out it waiS 
very difldcult to deal with general complaints, and his officers 
might in some cases have done wrong ; if so, he would deal 
with them severely. Clerics had only to appear in his courts 
when a dispute concerned a fief or lands in his own demesne. 
He denied the charge that he ill-treated those who had sup- 
ported the Church. We need not follow him in his denial of 
other charges, but may note that he warned the Pope that 
if he excommunicated people in Verona who had, in the 
name of the emperor, ejected persons corrupted by the Lom- 
bards, it would couiirni the opinion that Gregory desired to 
force Verona into the Lombard League.® 

Besides answering tlio Pope, Frederick took steps to have 
public opinion on his side. He wrole Louis/JJ^peomplaining 


mus prorideiKlpm, non ost. quid Robia 
valeal imputarc. Vorunittimun susti 
noru non poMMinnua, quin rontru oos, 
qui, cxcominunicationnin tiuntcnliia, 
jununi'ntia ut {x^nia intorposilia vili- 
penaia, potoatatem, qui pure se hnbuit 
et de aincoritato fidei ab utraquo 
parte publico cummondHlur, capore et 
pacem non aunt voriti violare, aicut 
iuatitia oxigit, procedamua.” 

> L.C., 67S, 2l8t March 1230. Gre- 
gory enda the letter as follows : “ Dili- 
geoter enim considerare ta convenit, 
quod illi qui exceUentie tuo contrairc 
consulunt, ad id te nituntur inducere, 
per quod te illis laboribus involuto, 
de quibUB do facili nequeaa expodiri, 
utilitates Buas fortius valeant pro- 
cur-are.” 


* vol. iv. p. 828 f., 10th April 

1230. Witii regard to Verona, Frederick 
writes (pp. 831-2): “ Deuiqiie littera- 
runi vcKtraruin caudam dissimulatione 
non videinus tranaeundam, in (jiia 
contra Veronenses qui Lombardorum 
versutiis involuti, ejoctis de civitate 
illis qui corrupti jam fuorant fraudibus 
et pecunia Lombardorum, nomen nos- 
trum ot imperii publice invocarunt, 
ad excomniunicationis sententiam vos 
velle procedero dixistis ; nec in hoc 
commodum nostrum solummodo, sed 
honorem Eoclesie contemplamur. Non- 
nulli sunt etonim qui, forsitan zizani- 
orum filii, ad aggiegandum civitatem 
ipaaiu Bocietati Lombardorum sub 
pretextu petitiouis obsidum vos extim- 
ant aspiraase.” 
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of the Pope’s attitude towards the Lombard situation, his 
insistence on an unqualified acceptance of his arbitration, 
and suspension of action against the Lombards pending the 
crusade, a crusade which could not take place till the truce 
with the Sultan had expired.* He also wrote Henry III., 
asking for his good offices, and Henry III. did write both 
the Pope and the caxdinalB on his behalf. ‘ 

Frederick evidently did not accede to the Pope’s request 
to leave the settlement of the Lombard affairs in his hands, 
for in May he issued an encyclical announcing that he would 
hold an assembly at Piacenza, to which he invited envoys 
from all Italian cities north of Borne (ab urbe citra), at which 
he desired the presence also of ambassadors from Milan and 
other League cities. Its object was to prepare the way for 
a crusade, and to do this it was necessary to consider means 
for suppressing heresy, for securing the rights of the Church 
and of the emi)ire, and finally for restoring peace, and doing 
justice to sufferers from the dissensions in Italy. He dwelt 
on the importance of the empire not only in temporal matters, 
but also in protecting the Church from injury by heretics or 
others.® 


* L.C., p. 872 f. Written not long 
after Gregory’s letWIkof 2 let March 
1236. Frederick complains of Gregory 
(p. 879) that “ procesEum nostrum in 
Italiam, quern odiose quodam guerre 
vooabulo donotare velle videtur, ooca- 
siono Terro Sancte suspendi rogavit ad 
presens. . . . Nunquam enim inten- 
tionem pape talem esse credimus quod 
occasione transmarini negotii deberet 
justicio gladius hebetari. Nam et post 
edictam constitutionom eamdem, con* 
tumaciam Bomanonim jura Fcclesie 
usurpantium, requirentc Eeclesia non 
dimisimus impunitam. Sic quiUbet con- 
tra nos ot imperium posset calcaneum 
indevotionis origere, sic posset quilibot 
rapinas et furta ac quolibet seel era 
perpetuare sed mucronem quern do 
manu Dei ad bonorum laudem et vin- 
dictam malefactorum accepinius, eva* 
ginare propterea non possemus.” 

VOL. V. 


• Henry wrote not only to the Pope, 
but also to several cardinals, “amicis 
nostris de curia spocialibus." Rymor’s 
‘FoedorB,’ vol. i. 1, p. 228, (Vide his 
second letter to the emperor). 

• M. G. H., ‘Const.,’ ii. 200, May 
1236. Frederick makes it quite clear 
that his immediate object is to deal with 
the robollious cities (p. 267, 1. 27 f.) ; 
“ pacatia undique populis, sub devo- 
tione nostri nominis perseverant, nisi 
ut illud Ytalie medium, quod nostris 
undique viribus circumdatur, ad nostre 
seronitatis obsequia redeat et imperii 
unitatem. Nec in hoc providere tan- 
tummodo commodis nostris intendimus, 
sed super hoc crucis negocium direc- 
tissime procuratur . . . relicto in tarn 
nobile regione imperii nostri corpore 
lacerato et dissimulata tarn veteri 
rebollione rebeliium, ossumere tontum 
negocium non possimus.” 


S 
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Gregory’s answer to the summons of a diet at Piacenza 
was to appoint as his legate in Lombardy not the Patriarch 
of Antioch, as requested by Frederick, but the Cardinal 
Bishop of Palestrina, a native of Piacenza. Gregory wrote 
Frederick that he had specially selected him, and that Frederick 
could rely on his studying the honour of the Church and of 
the empire, as he had abandoned all for God, and Frederick 
must pay no attention to hostile remarks regarding him.' 
Gregory wrote at the same time to Herman, Master of the 
Teutonic Order, wdio had apparently expressed his fears that 
the Pope was about to take hostile action against the emperor. 
He hotly denied the suggestion, and defended the bishop’s 
appointment.® That Herman should have written in this way 
is very significant, as he was a peacemaker whose services 
were constantly required both by the Pope and by the emperor. 
The appointment of the bishop needed a good deal of justifica- 
tion from the imperial point of view’, for, as a result of his 
action, in the following month the control of Piacenza was 
taken out of the hands of the imperialists and given to a 
podcsta from Venice, thus entirely frustrating Frederick’s 
plans for a meeting there.® 

A short time beft)re this Frederick had addressed the 
Eomans, complaining of their failure to sencL^wrvoys to meet 
him on Ids arrival in Italy, and had reproached them with 
their failure to support, him against the people of Milan.* 


* Epis. Sae. XIll., vol. i. 691, 10th 
June 1236. Gregory in lu's Jotter in- 
formed Frederick tliat, on the advice 
of Ilia cardinals, ho had decided to send 
the Bishop of Palestrina os his legate 
to Lombardy " de quo fir mam potea 
liduciam gerere, quod cum a so sua ot 
suos propter Deum abdicaverit ot 
semetipsum eius servitio totaliter dedi- 
oarit, od ea dumtaxat studebit proce- 
dere, quibus honorem eoclesie poeait 
oo imperii oonfovere, sicut ex ipsius 
operibuB ooUigere poteris evidenter ; et 
si qui aliud suggerant, imperialis excel- 
lertia auditum malevolis interdioat.” 

' L.O., 602. 10th June 1236. 


* The authorities are quoted, H.-D., 
vol. iv. p. 904, note 2. 

* L.C., p. 901, attributed by H.-B. 

to August 1236. “ Ecce nunc Medio- 

lanensium superbia sedem ab aquilone 
sibi constituit, non contenta solum- 
modo quod Borne sit simulis nisi 
Bomano imporio contradicat. Ecce 
hii qui tenebantur vobis, ut dicitiir, 
tributa pereoivere, vobis contumnJias 
afferunt pro tributis. . . . Respon- 
debitis forsitan quod ista magnolia 
reges et cesares faciebant. Ecce 
quod regem habotis et cesorem qui pro 
exoltatione Romani imperii personam 
expoBuit, thesauros aperuit, laboribus 
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Frederick’s attempts to get the active support of the Bomans 
ran counter to the agreements made by him at various times 
with the Papacy regarding the patrimony, and could only be 
justified as a measure of self-defence in a contest with the 
Papacy. 

Frederick gave further cause of offence by detaining a 
nephew of the ruler of Tunis, although, according to the 
Pope, he desired to go to Borne to be baptised.^ 

Angry correspondence followed between the Pope and the 
emperor. Frederick complained of the conduct of the Bishop 
of Palestrina, and charged the Pope with sending him a 
string of complaints instead of excommunicating the Lom- 
bards for their contumacious behaviour. As regards the 
complaints, Frederick promised to give redress if be found 
in any case that wrong had been done.® Gregory wrote a 
very angry reply. Frederick was one of those who dared 
“ 08 in coelum ponere.” He defended the bishop ; he had no 
evidence that the Lombards were contumacious. They had 
accepted the intervention of the Church, and he refused to 
accept Frederick’s promise to amend any wrong done. He 
complained of Frederick’s attempt to stir up the Bomans, his 
lack of devotion, and his conduct with regard to the filling up 
of benefices m che Sicilian kingdom. He ended his catalogue 
of Frederick’s sins by declaring that the most serious of all 
were the hindrances he put in the way of the recovery of the 
Holy Land by not allowong a crusade to be preached, and by 
not permitting contributions towards it from his subjects 
save with his assent. 

In the course of his letter Gregory referred to Constantine’s 
Donation and the subsequent transfer of the empire to the 
Germans. As regards the Donation he claimed that it was 
made with the consent of the Senate, and people not only 
of Borne but of the whole empire, as Constantine held it right 
that the vicar of the prince of the apostles who ruled over 


non pepercit. . . . vostre aollicitudinis ^ £pis. Sae. XUI., vol. i. 694, 23rd 
Btudium exciteimuB, eisdemque super June 1236. Letter from Gregory to 

hiis quehonorem Urbis ot orbis respiciunt Frederick, 

vota vestra plenissime conferatis;” * L.c., 692, lOtb June 1236 
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the priesthood and the souls of men should also hold the 
lordship over the whole world and over the bodies of men. 
Subsequently it was the papal see which transferred the empire 
to the Germans, parting, however, with none of the substance 
of its jurisdiction. The power of the sword was given him by 
the Pope at the coronation when the emperor obtained his 
crown. 1 


' L.C., 703, 23r(l October 1236. 
p. 600, 1. 38 f. “ Unde niohil de 
tuo iure usurpasae, de tuo nichil, 
licet oontrorium aaseras, oocupaese 
officio credimur, si nos, de quorum 
consilio te ad id in principio, 
medio et fine procedere, sicut pluries 
promisisti, decuerat, prompt! nostrum 
Bummo creditori exolvere debitum 
invenimur. 

Quare promisaa . . . diligentius 

attendentos, ilium, ut per eum nostrum 
impleremus miuiaterium, olegimue in 
hao parte ministrum, qui eo tibi ot 
quibuaoumque discordantibus minor! 
posset haberi ratione suspectus, quo 
eius mens terrenis dosidcriis absoluta 
Buis actibus ferment! minus ingercret 
odii vel amoris, qui se ipsum et sua 
relinquons in divini amoris altiludinem 
evolasset. , . . Nec enim locus originis 
recte contra eum in suspicionis argu. 
mentum inducitur, cum non bonitan 
hominis doformetur a loco, eet potius 
loci malitia per liominom reformetur. 
. . . cui niohil posse credimus imputari, 
si eo presente sedata sint intestina 
bells Plaoentio, si alique civitatos 
Lombordie, cladibus preliorum op- 
presse, ad paois fuerint dulcedinem 
invitate. Quinimmo tibi ad infamiom 
reputatur, quod, ecclosia suo prefato 
mediante legato, pacem imperii de- 
digneris vel non patiaris potius refor- 
mari.” He is, however, prepared to 
do justice if he can prove anything 
against him. 

As regards the Lombards (p. 601, 
1. 41 f.), “Neo etiam nobis de obieota 
eis contumacia constitit, ad quos pro 


facto imperii mandatum apostolicum, 
cui superba cervine restiterint, nulla- 
tenus emanavit ; quinimmo oompromis- 
sum in manus nostras venerabili fratre 
nostro . . . patriarcha Antiocheno 
procurante teque petcnte firmantes, 
. . As regards Frederick’s answers 
and promises to give satisfaction 
(p. 602, 1. 10 f.), “ sicut non in 
principio, sic in fine non credi. 
mus, qui simili promissione delusos 
multoties nos dolemus. Indigne ergo 
super oppressionibus prodictarum eccle. 
sianun et hominum regni, in quo nullus 
manum vel pedem absque tuo movet 
impcrio, affirmativam nostre proposi- 
tionis negativa ignorontio imperialis 
interimis, quibus consensum vel origi- 
nmo prestitiBse . . . no n solum scire 
set etiam planw'^Sotueris emendare, 
ininime diibitaris." 

Ho bids Frederick rocall to mind 
how his great predocossor bohaved 
with regard to the Papacy and 
how Constantine (p. 604, 1. 26 f.) 
” ima cum toto senatu et populo, 
non solum Urbis set in toto imporio 
Romano constituo, unanimi omnium 
accedento consensu, dignum eseo de- 
oernons, ut sicut principis apos- 
tolorum vicarius in toto orbe sacer. 
doth et animarum regebat imperium, 
sio in universe mundo rerum obtineret 
et corporum principatum, et oxistimans 
ilium terrena debero sub habena iustitie 
regere, cui Dominum noverat in terria 
celestium regimen commisisse, Romano 
pontifici signa et sceptra imperialia, 
Urbem cum toto ducatu suo, quam 
sparsis in oa peouniis nobis turbere 
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After this letter one might have expected an immediate 
breach, but instead there was a very marked abatement of 
the tension. Notwithstanding Gregory’s defence of the Bishop 
of Palestrina, he was replaced a month later by two other 
legates, and the Pope wrote Frederick six months later that 
he had done tliis on the representation of Herman, the Grand 
Master of the Teutonic Order, and of Peter de Vinea, the 
chief justice of the kingdom.^ 

Some time before this letter Gregory had again approached 
Frederick with a view to making a further attempt at a 
peaceable settlement, and the emperor had agreed to send 
Herman to negotiate, though with some hesitation, in view 
of the predecessor of the new legates.® When Gregory ofi&cially 
notified Frederick, he also wrote the Lombard cities belonging 
to the League, stating that Frederick had sent special envoys 
asking the Pope to assist in dealing with the matters at issue 
between him and the Lombard.*?. In virtue of his office, the 
Pope could not refuse, and he accordingly advised and directed 
them to send their procurators armed with full powers to 
Mantua to meet the papal legates. He ended by assuring 

moliris, illius sequens exemplum qui gare convinceris, dum factorem pro- 
absorbens fluvium non miratur, . . . prium non agnoscia.” 
neo non et impeniim euro perpetuo ^ L.e., 707, 23rd Slay 1237. 

tradidit, et nefarium reputans, ui ubi * H.-B., vol. v. p. 33, March 1237, 

caput totiuB Chrietiane religionis ab Frederick to Gregory. “ Nam licet 
imperatore colesti disponitur, ibidem istorum legatorum (t.e., the cardinal 
terrenus imperator potestate aliqua biahop of Ostia and the cardinal priest 
fiingorotur, Italiam apostolice disposi- Thomas) sequentium fides et merita 
tioni relinquons, sibi novam in Grecia [non solum] apud Deum et homines, 
mansionom elogit ; de qua postmodum sod apud nos maximo longe discrepent 
in persona profati magnifici Caroli, a priori (i.e., the Bishop of Palestrina), 
qui iugum a Bomana ecclesia vix eadem tamen erat omnimodo legationis 
ferendum impositum pia dobere docuit istorum forma cum prima.’’ Frederick 
devotione portari, sedes apostolica remarks in another part of the letter, 
transferens in Germanos, predecos- “ Quod onim soUicitudinis nostre labo- 
BoribuB tuis, sicut et in tua persona ribus suum divina potentia diebua 
recolis esse factum, in consecrationis nostris exaltat imperium ... si sub- 
et inunotionis munore, nichil de subs- tiliter et efficaciter verum vellemus 
tantia sue iurisdictionis imminuens, inspicere, major vobis ex hoc exalta- 
imperii tribunal supposuit et gladii tionis materia deberet afierri quam 
poteetatem in subaecuta coronations nobis, ut pote cum in exaltatione 
conoessit ; ex quo iuri apostolice sedis Romani imperii Romans patenter 
et non minus fidei ac honori tuo dero- exoltatur Ecclesia, ...” 
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them that they would be in great danger if settlement of the 
matter were delayed.^ The whole tone of the letter is different 
from n-nything we have found in the previous correspondence, 
and it appears to indicate a real change of purpose, for in 
the negotiations which ensued the contending parties seem 
veiy nearly to have arrived at a settlement on terms very 
satisfactory to the emperor.* 

During the previous winter it had been very plainly shown 
that Germany, as a whole, was strongly on Frederick’s side. 
In February 1237 Frederick succeeded in getting the princes 
to elect his younger son Conrad, a child, as king and future 
emperor. The election is remarkable in several respects. 
Among those who took part were three of the five great 
archbishops — ^namely, Mainz, Trier, and Salzburg, — Otto, the 
Count Palatine of the Ehine and Duke of Bavaria, the King 
of Bohemia, and the Landgrave of Thuringia. Thus the electors 
included some of Frederick’s bitterest enemies of later years. 
In the election decree the transfer of the empire to the Ger- 
mans is spohon of as “ probabilis ” and “ necessarius.” There 
is no mention of the Pope in connection with it, and by the 
form of words in which the princes announced the election, 
they appear tacitly to claim the right to elect the emperor 
without reference to the Pope, To prevent#^oIIrad raising 
claims to govern independently of his father, he was till his 
father’s death only to bo king elect. After that he was to be 
their lord and emperor, and they would give him their advice 
and help towards obtaining the imperial diadem, with all the 
appropriate ceremonies. The electors claimed to have acted 
as the successors, so far as the imperial election was con- 
cerned, of the Eoman senate. They declared that they had 
held an election in view of the great dangers of an interregnum, 
and had selected Conrad because of his descent from ancestors 
who had ruled the empire for many generations, and because 
his father’s labours gave him a claim to the succession. This 
“decretum” shows how far the German princes were from 
sharing the papal view that relationship prejudiced a 

' Epis. Sao. Xin,, vol. i. 708, 23rd nch der Zweite,’ vol. iii. pp. 18 and 
May 1237. 245 f., note? 15 and 10. 

* See Scliurmacher, ‘ Kaiser Fried- 
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candidate for election, and it leaves no place for papal 
intervention at any stage before the coronation.* 


• M. Q. H., ‘ Const.,’ ii. 329, “ Decre- 
tum Electionis ” of Conrad, February 
1237. “ Expoctatio gentium lesus 

Christus, quom mittendum sepo pro- 
phetarum oracula predixerunt, aufe- 
raaa sceptrum de luda et ligans ad 
vineam pullum suum, hoc est ad nove 
plantationis erclosiam Eomanum im- 
perium alligans, et in ipsius clypeo 
tutelam nostre fidei positam mani- 
festissime presagivit.” He would be 
inexcusable “ qui tarn nobile fidoi 
fulcimentum quolibet hominis provi* 
Bione non adjuvat,” and tho responsi- 
bility therefore rests especially on those 
“ ad quos divina aontentia scu more 
maiorum vis et auctoritaa provisionis 
huiusmodi portinere nosountur.” Tho 
empire finally “ apud uniesm civi- 
tatem, licet pre ceteris reginm, non 
potuit continori. Sed postquam etiam 
remotissimos terminos quadam giro- 
vaga peregrinationo hastravit, tandem 
apud Germanie prineipes non minus 
probabili quam neeossaria ratione per- 
mansit, ut ab illis origo prodirct imperii, 
per quos eiusdem iMlitas et defensio 
procurantur. Cum igitur nos Sifridum 
Maguntinum, . . . principes, qui circa 
hoc Romani senatus locum accepimns, 
qui patres et imperii lumina repu- 
tamur . . . nobiscum sollicita medita- 
tione ponsantes, quod tantum nogotium 
. . . industria provisionis indigeat, illud 
etiam diligcntius attendentes, quod 
post unius rognantis occasum inter- 
stitiaun temporis inter predecessoris 
obitum et plenum dominium succes- 
Boris . . , grande posset imperio, sed 
et cotholioe fidei maximum afferre 
discrimen, prevenire salubrius tempus 
elegimus. . . . Nam licet per vires, 
industriam et labores excellentissimi 
domini nostri Friderici Romanorum 
imperatoris . . . satis ad presens imperio 
sit provisum, quin tamen preeminentia 
dignitatis longioris vite beneficium 


regibuB non concedit, . . . ipso vivente 
. . . de BUCcesBoriB nobis electiono pro- 
vidimus, ne per eius interitum iustitia 
diminutionem etatus pateretur, im- 
perium et tranquillitas interiret. 

Et cum de substituenda persona 
diligenti meditatione nobiscum et 
sollicite pensaramuB. preteritorum 
cauta provisio salubre consilium pre- 
buit in futuris. Considerationibus 
etenim nostris ocourrit, qunliter divi 
cesoros progenitores imperatoris eius- 
dem, qui longis retro temporibus 
imperio prefuerunt, non solum ut 
domini iiintitic solium ir^lito tenuere, 
sod tamquam patres imperii pateme 
dilectionis zclum ad omnes et singulos 
habuerunt . . . propter quod parentum 
laboribus fraiidari filios nostri noluere 
maiores ; nos ipsorum vestigiis lauda. 
biliter inherentes, presentem impera- 
torom ... in sobolo Bun simili retribu- 
tions decrevimus honorare, ut dum 
filium eius ox nunc in futurum impera- 
torem nostrum post eius mortem assu- 
mimus, iuste pro imperio pater hao- 
temis laborasse so gaudeat. . . . Sicque 
nos, inspirante nobis tarn salubre con- 
silium gratia summi Regia, ad volun- 
tatem et preces eiusdem domini nostri 
imperatoris . . . vota nostra contulimua 
in Conradum antedicti domini impera- 
toris filium, regni lerosolimitani legi- 
timum successorem, eligcntes ipsum 
ibidem in Romanorum regem et in 
futurum imperatorom nostrum post 
obitum patris habendum , ” They 
promised to swear fidelity to him after 
his father’s death, and “ ad obtinendum 
solemniter imperii diadema sibi, prout 
do iure tenemur, consilium et auxilium 
impendemuB.” Henry’s former election 
was set aside. 

There is a monograph on this election 
by Hugelmann (Die Wahl Konrads IV. 
zu Wien im Johre 1237). It perhaps 
underestimates Frederick’s success. 
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After Gregory’s letter of 23rd October 1236, his complaints 
of Frederick’s conduct do not recommence till March 1238. 
During this period, after negotiations had broken down, the 
League forces were routed at Portenuovo in November 1237, 
and in consequence the League cities were prepared to make 
very large concessions. Negotiations, however, again broke 
down, according to Frederick, over questions regarding host- 
ages and the imperial jurisdiction over the cities.^ In January 
1238, Frederick sent the Bomans the carrocio taken from the 
Milanese at Cortenuovo, with a letter indicating a close con- 
nection between him and the city, the “ urbs regia ” ; a chal- 
lenge to the curia. 

In June 1238 the Pope wrote Frederick asking his consent 
to papal mediation between him and the Lombards. Frederick 
refused, but in August he himself sent an embassy to the 
Pope, of which we have conflicting accounts from Gregory 
and Frederick, each throwing the blame on the other for its 
failure.® After the mission had left Borne, Gregory drew 
up a number of detailed charges against Frederick, and he 


' L.C., 2S2, AuRURt 1244, pp. 348 
and 349. Fredorick’s account, which 
ia in some detail, sooms rnoro prob- 
able than tlie story that negotiations 
broke down because ho insisted on 
unconditional surrender. 

' H.-B., vol. V. p. 162 f., January 
1238. Frederick to the Roman senate 
and people. In this letter he writes : 
“ Ab observatione quoquo cujushbet 
rationis intentio nostra diseederot si 
nos quos Romani Cesaris fulgor illus- 
trat Romanos expertes victorie romane 
tripudiis pateremur, si vos fructu 
negotii, quod vostro nomine gossimus, 
dum nos rebellos romani imperii sub 
romani nominis exclamatione devici- 
mus fraudaremus : si ad urbem regiam 
regiminis nostri decus non deferremus 
et gloriam, que nos in Germaniam ad 
nanciscendum imperiale fastigium velut 
mater ab ulnis Slium destinavit.” 

' For the Pope's request in June 
1238 that Frederick would allow him 
to mediate between him and the Lom- 


bards, see Frederick’s letter of July 
in W.AJl., vol. i. 351, from which it 
oppears that the Pope must have 
written some time in June. 

On the 0th Aflgust the Pope ap- 
pointed Gregorio do Montelongo his 
legato in Lombardy, vide Felten’s ‘ Life 
of Gregory JX.’ p. 207, note 2. Accord- 
ing to Frederick (M. G. H., ‘ Const.,’ 
i. p. 205, 1. 23 f.) he had sent a legation 
Itefore this which according to him 
had arrived at a settlement with the 
Pope. That such a mission was sent 
appears also from a letter of the 
Pope’s (Epis. Sae. XIII., vol. i. 620, 
let July, p. 652, 1. 20 f.), but he and 
Frederick do not agree as to the result, 
nor as to tlie causes of its failure. 

See also Frederick's account of the 
negotiations as given in the letter of 
the bishops (H.-B., v. p. 257). This 
was written very shortly after the 
mission, and was for communication 
to the Pope, and was not an encyclical 
for the general public. 
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deputed certain German bisliops to get Frederick’s answer 
to these charges. His detailed replies are given in a report 
from the bishops of 28th October 1238. The charges are im- 
portant, as they agree on all important points with the grounds 
on which Gregory based his excommunication of Frederick 
in 1239. There is one important omission. The last charge 
as given in the bishops’ report to the Pope accuses Frederick 
of impeding assistance to the Holy Land by his quarrel with 
the Lombards, although the Church was prepared to give him 
effective help in making a satisfactory settlement. In the 
sentence of excommunication no reference is made to the 
Lombards.^ 

While negotiations were going on both parties were pre- 
paring for war. 

In October or November, Frederick married his illegitimate 
son Bnzio to Adalasia, the heiress of two of the Sardinian 
“judicatures,” and gave him the title of King of Sardinia, 
though the Church had long claimed the lordship of the 
island.* The Pope, on the other hand, got the Venetians and 
Genoese to enter into an alliance for nine years, during which 
time they undertook not to enter into any sort of agreement 
with the emperor saving with the Pope’s consent.® 

Just before the final rupture Frederick wrote the cardinals, 

* H.-B., vol. V., 28th October 1238, • The Pope had written Adelasia 

p. 250. The last charge as given in (Epis. Sae. XIIT., vol. i. 726, 30th April 

the bishop’s letter runs as follows : 1235), “ volumus, ut de nostro consilio 

“ Quod por eum (i.e., the emperor) ot mandate talem in virum recipias, qui 
impeditur negotium Terre Sancte et nobilitati tue gratus et nobis merito 
oocosione discordie quam habet cum sit acceptus. . . ." L.c., 729, 31st May 
quibusdam Lombardis; cum porata 1238. Adelasia had promised three years 
sit Ecclesia dare opem et operom before to pay tribute, and had acknow- 

efficacem ut sibi et honori imperii ledged the Pope’s lordship, vide Cod. 

super his que commissa sunt contra dep. Sardin. i. 357 doc. 70, and 347 doc. 
eum a Lombardis congrue satisfiat, 57, quoted by Folten, p. 264, note 6. 
et Lombardi ipsi ad hoc ipsum Sardinia was divided into four judica- 
sint preparati : ” In the sentence of tures, each under a ruler known as the 
excommunication the corresponding “judex.” 

clause runs (l.c., p. 288, 20th March Tliere was much correspondence 
1239): “Item excommunicamus et in connection with the papal claims in 
anathematizamuB eumdem pro eo the time of Innocent III. 
quod per ipsum impeditur negotium * H.-B., vol. v. p. 1223 f., 3rd Novem. 

Terre Sancte et reparatio imperii ber 1239. 

Bomanie.” 
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who, according to him, shared equally with the Pope in all 
matters which he “ proponit statuere, vel denunciando decre- 
verit.” He begged them to use their influence to prevent the 
Pope’s issuing a sentence of deposition against him, and 
warned them that if he were attacked he would retaliate.^ 
Frederick, according to his encyclical, also sent envoys to 
Borne just before the final breach, promising to give satisfac- 
tion for any wrongs done to the Church. Before the mission 
could arrive, Gregory ended negotiations by excommunicating 
Frederick. 


The rupture appears to have been inevitable under the 
circumstances. Frederick was determined to make himself 
master of Italy north and south. Sicily and the south were 
already his, and provided him with the funds he required, but 
for really efficient armies he needed troops from Germany, 
and for this purpose it was necessary to be able to depend on 
the passes of the Alps being kept open for the passage of his 
troops. On several occasions the Lombard League had been 
able to close them and, for the time being, effectually to 
block liis schemes. The destruction of the League was thus 
essential from his point of view. On the irther hand, since 


* H.-B.. vol. V. p. 282, 10th March 
1239. Frederick, addressing tho car- 
dinals, writes; “Cum sit Chrit>(u8 
caput Ecclosio, ot in Petri vocubulo 
Buam fuudaverit Ecclesiam supra 
petram, vos Apostolorum statuit suc- 
cesBores ut Fetro pro omnibus ininis- 
trante, vos qui estis candelabra Ecclesie 
supra montem, non sub modio conoti- 
tuti, revera omnibus qui simt in dunio 
Domini ex eflcctu bonorum oporum 
luceatis, nec a publica mundi lingua 
et oonscientia generali vos subtrahere in- 
tendatis ; cum ad aingula que presideas 
Sodi I’etri proponit statuere, vel denun- 
oienda docreverit, equa participatio 
vos udmittat, nisi ipaius religionis 
Ecelesie status et aelus efiervescens 
evitandi acandali generalis cautelam 


vobin suggessurit ad futura. (juis enim 
non mirotur et stupeat, quod tot 
veneiabdiiirn patrum congregatione 
munitus Erclrsio generalis sedens in 
solio (utinam justus judex) inconsulto 
velit procedoro, ac siiis motibus exoan- 
descens, in Romanum intendit princi- 
pem, advoeatum Ecelesie, ac ad predi- 
cationem Evangelii stabilitura, senten- 
tiam dopositionis statuere et ob favo- 
rom Lombardoreum rebellium exercere 
spiritualem gladium, si dicere liceat, 
minus juste ; " He warns the cardinals 
“ oportet nos defendendo gravius oflen- 
dere resistentes, salva in omnibus 
Ecelesie sanctitate quam cultu sacro 
et dobita reverentia corde et ope vene- 
ramur." 
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1069, when Bobert Guiscard and Bichard of Capua acknow- 
ledged the Pope as their liege lord, the curia had possessed 
in the Normans a valuable counterpoise to the domination 
of the Germans in the north. There had been friction at 
times, sometimes very serious friction, for the Normans were 
difficult vassals, but on the whole the Norman Government 
of Southern Italy and Sicily had been a valuable asset to the 
Papacy. This ceased when Henry VI. became king, and 
joined in his person the government of the empire and of 
the kingdom. It was to prevent a recurrence of this union 
that Innocent rejected Frederick as a possible emperor till 
his appointment seemed less dangerous to the Church than 
Otto’s government. Innocent did what lay in his power to 
minimise the risk by inducing Frederick to promise to give 
up the kingdom of Sicily to his son, to be governed by a 
guardian approved by the Pope. Frederick having succeeded 
in escaping from his promise, Gregory attempted to take 
advantage of Frederick’s first excommunication to diminish 
Lis power in Sicily, but did not succeed. This failure made 
it all the more important for the Papacy to protect the League 
from destruction in order to secure support in the defence of 
its temporal dominions. At bottom this was a spiritual as 
well as a lempvral question, as it might well be doubted 
whether a Boman bishop, at the mercy of a German emperor, 
could still remain the spiritual head of Christendom. 

It was important for both parties to have public opinion 
on their side, and in this respect Frederick had one advantage 
over his great opponent, as he could make out for himself a 
strong case of self-defence against rebellious vassals of the 
empire, supported by the Pope. On the other hand, it would 
have been difficult for the Pope to make out a convincing 
case, that in supporting the Lombards he was really acting 
in defence of his spiritual powers, and it was no doubt for 
this reason that Gregory made no direct reference to them 
in stating the grounds for Frederick’s excommunication. 
The Papacy was deeply interested in the struggle between 
the Lombards and the emperor, yet it was constantly seeking 
to be treated as an impartial judge, prepared to do equal 
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jastice to both parties ; thus placing itself in a false position 
of which Frederick took full advantage in his letters. 

Sentence of excommunication was given on the 20th March 
1239. Sixteen grounds are given, of which eleven relate to 
Frederick’s behaviour in his Sicilian kingdom.^ In three of 
these charges breaches are alleged of the treaty of 1230. 
Other charges relate to Frederick’s attempts to stir up the 
Bomans tt gainst the Pope, and to his occupation of Sardinia 
and of other lands belonging to the Church. There is also 
a general charge that Frederick put obstacles in the way of 
relieving the Holy Land and of helping the Greek empire. 
It is significant, as already pointed out, that no mention is 
made of the Lombards, as in the corresponding charge sent 
some months before to the German bishops.® 

‘ H.-B., vol. V. p. 2ft0 f., 20th March parero curavit, eumdem Fredericiim 

1230. Of tho grounds of exoommuni- excommunicationis at anathematis vin- 

cation, sixteen in number, eleven re- culo innodamus.” He also declared : 

ferred to Sicily, and in throe of these “ Ceterum quia idem ProdericuB do 

a breach of tho conditions of tho peace dictis et factis suia, multia claman- 

in 1230 is alleged. The other charges tibus per universum quasi orbem quod 

are: “(1) Pro oo quo<l contra de catholica fide recte non sentiat, est 

Bomanam Rcclesiam seditionem movit graviter diSamatus, nos dante Domino 

in urbe, per quod intondit ponti- super hoc loco suo et tempore proM- 

licom et fratres n Bua sedo ropellore. demus, secundum quod in tolibua 

(2) Pro eo quod. . . . Prencstinum requirit ordo j|»ris.” He also an- 

opiscopum, Apostolica eorte logatum, nouncod : “ Siipor oppressionibus vero 

no in sun legationo procedorct ... in et aliis p-avomiribus nobilium, pau- 

Albigensium partibus . . . per quosdam perum, viduarum, orplianorum et 

fideJessuosimpedirimandavit. (3) Pro alioruni do regno, pro quibus idem 

eo quod nopoteni rogis TunicJ venien- Fredericus alia.<i juravit stare man- 

tom ad Ecclesiam Romonam pro susci- datis Ecclct-ie, ipsum intendimus ad- 

piondo baptismatis sacramanto, dotinot monero et in ipso negotio, danto 

iieo vonire permisit. (4) Quod terras Domino, pruredemus sicut juste fuorit 

Ecclesie, scilicet Ferrariam . . . et ter- procedendum.” Frederick is called 

ram Sardinia occupavit, contra jura- dictus imperator,” or only Frederick, 
mentum quo super hoc Ecclesie tenetur and l.lie Pope released all bound to 

temere veniondo. (S) quod per ipsum him by an oath of fidelity so long as 

impeditur negotium Terre Bancte ct he remained under excommunication, 

reparatio imperii Romanio.” There ‘ See also Epis. Soe. XIII., vol. i. 
is no express reference to Lombardy. 741, 7th April 1239, directing the publi- 

The Pope adds to the grounds of cation of the sentence of excommuni- 
Bxcommunication : “ Porro pro omni- cation. Gregory to the Archbishop 

bus et singulis supradictis pro quibus of Rouen and his suffragans. Evidently 

dictus Fredericus a nobis diligenter a copy of an encyclical. With regard 

luit admonitua »t frequenter nec to Sicily, Gregoiy writes (p. 638, 1. 6 f.) ; 
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Frederick asserted over and over again that bis quarrel 
with the Lombards was the real cause of his rupture with 
the Church, and whether it was the only cause or not, it is 
difficult to believe that it was not the principal cause, and 
that other differences could not have been peaceably settled. 


A notable feature in the proceedings that followed Frederick’s 
excommunication is the appeal to public opinion on both sides. 
A month after his excommunication the emperor issued an 
encyclical to show his innocence to princes and peoples alike. 
He told at some length the story of his relations with Gregory, 
and of the injustice he had suffered at his hands. He accused 
him of having written the Sultan not to cede to him any of 
the holy places. He also accused him of asking for his support 
for Viterbo against the Eomans, while he secretly wrote to the 
Eomans that his (Frederick’s) action was taken without the 
Pope’s knowledge or desire (preter suam conscientiam et 
mandatum). He spoke of his unjust decisions in Lombard 
affairs, his support of the rebels, and his imfair demand that 
he should place himself unreservedly in the Pope’s hands. 
He mentioned the Pope’s sudden change of front in the 
negotiations in the autunm of 1238, and how he had excom- 
municated him on hearing that he was prepared to give 
immediate satisfaction. He had exeommimicated him against 
the advice of the wiser cardinals, and had prevented Frederick’s 
mission getting to Eome. 

It was impossible t o a coopt as judge one who had shown 
himself a mortal enemy, and who had favoured by word and 
deed rebels against the empire ; he attributed Gregory’s 
hostility to his refusal to allow Enzio (the natural son of 
Frederick) to marry his niece. Ho had also shown himself 
unworthy of the exercise of pontifical authority by the sup- 


“ et sic totum fere regnum, quod est quasi et cinerem iam redogit ; quod si 
speciale patrimomuxn boati Fetri, pro postquam monitus fuerit a nobis, non 
quo iuramento fidelitatis apostolice duxerit coriigondum, nos super hoc 
sedi tenetur et ipsius ligius vassallus actore Domino, sicut expedire videbi* 
existit, quantum in eo est, in favillam mus procedomus.” 
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port he had given to the Milanese, mostly heretics. While 
Frederick acknowledged the papal authority, to which all 
Christians are subject, Gregory had shown himself unworthy 
of office. 

He begged the cardinals to call a General Council, to be 
attended by secular as well as ecclesiastical dignitaries, in- 
cluding his envoys and those of other princes ; this Council 
he would attend himself, and was prepared to prove all he 
had said, and even more. 

It was, Frederick stated, the Lombard affair that really 
influenced the Pope, though he dared not make this iiublic 
because of the scandal it would cause. He had gone so far 
as to offer to let him have for bis own use all the tithes levied 
for the Holy Land, if he would let him settle it. Gregory 
had personally sworn to assist the Lombards against the 
emperor.^ 


» M. G. H., ‘ Const.,’ ii. ai6. Ency- 
olioa accuaatoria contra Grcgorium IX., 
20th April 1239. With regard to the 
Pope's unworthiness, ho writos (p. 296, 
1. 30 f.) : “ Alien nobis per teloni, quem 
merito nostrum iudirem non liabomus, 
nullani posse fieri reiiutainus iniuriam, 
utpoto cum se prius inimicum capi- 
talom quam iudicem nostrum et opere 
fuerit professua et verbo, rebelles nos- 
tros ot hnstes imperii publice con- 
fovendo. (18) Indignuni prnteroa sn 
tanti coherciono principis n( geoeralitor 
qualibet pontificalis auctoritate ludicii 
reddidit, dum Mediolanensern civita- 
tem, que pro maxima parte testimoiiio 
rrligioBonun quamphu-ium fidedigno- 
rum inhabitatur hereticis, contra nos 
et imperium manifesto favorc tuetur 
. . . (19) Ilium habere prntcrea Cliristi 
vicarium ot suernssorem Petri ac dis- 
ponsntorom animaruni fidcliuin in- 
digne fatemur non ob dignitatis itiiii- 
riam, .sot ob persono defloctum, qui 
dispensationes cum fratrum delibera- 
tione maxima conoodendaa in camoro 
Bua more mercatons cuiunlibet in libra 
mercationis oppendit, oolatis fratrum 


consiliis, cum quibus secimdum occle* 
siasticam disciplmam doliberare tene> 
tur, existens sibi bullator et soriptor 
et forsitan etiam numerator. . . . 
(21)Itnquononmiretur uni veraalie ecrle- 
sin ncc populus christianus. si nos talis 
sentencias iudieiK non veremur, non 
in contemptu papolis officii vpI nppos- 
tolice dignitatis, cui omnes ortodosse 
fidei profcHSOres ot now npocialius ceteris 
subosno fatomur, set persono prevarica- 
tionem arguimun, que se solio tanti 
rcgiiuinis monstravit indignam. . . . 
(p. 297, 1. 30 f.), ooco quod sacrosiincte 
Romano occlcsio cardmales per san- 
guinom losu Cliristi et sub attestatione 
divini iudicii per nuncios nostros et 
litteras attestamur, ut goneralo con- 
cilium prolatorum ot aliorum Christi 
fidclium dobeant ovocaro ; nunciis 
etiam vestris et reliquorum principum 
occersitis, in quorum prcsoncia nos ipsi 
prosentes cuncta quo diximus sumus 
hostondere et probarc parati, ot his 
etiam duriora.” 

lie warns the princes that they may 
expect the same treatment (p. 298, 
1. 18 f.). “ Facilis etenim aliorum 
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The Pope’s reply followed two months later, and when 
it came, it was even more violent. Frederick is the beast 
full of blasphemy of the Apocalypse, a fabricator of false- 
hoods, a vessel filled with abominations, a supporter of 
the wicked, one who delights to be called the forerunner 
of Antichrist. 

Gregory told the story of Frederick’s protection by the 
Church, in Sicily during his childhood and later on in Ger- 
many, and of his own friendship. He repeated the old charges 
in connection with the crusade, the invasion of the papal 
patrimony, and his misdeeds in Sicily, which he had almost 
reduced to ashes by his greed for money, and where he had 
endeavoured by bribes to get his way in spiritual matters. As 
regards Lombardy, the emperor had brought his troubles on 
himself by using force, notwithstanding the Pope’s warning, 
and even when he had gone there without any military force, 
he had spoiled his case by taking sides. So far had the Pope 
been from putting difficulties in his way that when Frederick 
entered Lombardy with armed forces, he had suspended the 
interdict, during the time of Frederick’s stay, from any town 
subject to it. He defended again as in previous letters his 
appointment of the Bishop of Palestrina as legate. He had 
never offered Frederick the tithes, and denied as figments 
Frederick’s tales about Viterbo and other places, while as 
regards Enzio and his niece, it was Frederick who desired the 
marriage. He had shown his heretical tendencies by denying 
the Church the power of binding and loosing, and evidence 

omnium rogum ot principum humiliatio nedum quod in aliquo mngnifipentiam 
crodittu*, si cesaris Bomani potencia, nostram o£Fr>n(icrc‘t, verum otiam tocius 
cuius olipeuB prima iaciila sustinot, orbis docimas Terre Sancte necessai- 
contoratur. Hec est natnque causa tatibus consecratas nostris utilitatibus 
pro vero, videlicet de Lombardis, applicabat. (2S)Keoostmirum; instan- 
que cor pape pungobat et urebat tibus etinem et accutis Lombardorum 
intrinsecus. licet ipsam foris educero aculeis pungebatur, quibus, prout per 
propter vestrum et audioiitium om- aliquorum prclatorum confeasionem 
nium scandalum non audoret. Pro acccpiinus, contra nos et imperium 
qua nobis per spocialem nuncium suum corporale prestitit sacramentum, cum 
fide dignissimum, cuius ad hec testi- ipsos, peregiinantibus nobis in partibus 
monium invocamus, oretenus oxprese Syrie pro servioio lesu Christi, trans- 
promisit, quod si negocium Lombar- misit in Begnum.” 
dorum in eiu^ arbitrio poneremus, 
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would be forthcoming that he had declared the whole world 
to be deceived by three impostors — Christ, Moses, and 
Mahomet, — and that he had denied the possibility of the 
virgin birth.' 

Frederick replied at once to the cardinals, protesting his 
orthodoxy, and defending his refusal to allow Gregory the 
power of binding and loosing, as he was no true pontiS.^ 
Meanwhile Gregory made preparations to carry the war into 


^ Epis. Sae. XIII., vol. i. 760. 
Gregory to the Archbinhop of Rhcims 
and hie Buffragans, 12th July 1230. 
He begins his letter by an attack on 
Frederick, “ Ascendit de mari bestin 
blasphemie plena nominibua ... os 
Buum in blaephemios divini nominis 
aperit. . . With regard to the 
origin of his troubles in Lombardy, 
the Pope remarks (p. 648, 1. 34 f.) : 

Qui etsi in Lombardiam famulis 
Btipatus inermibus accossisset, quia 
tamon consilii fldelis oblitus in partom 
Cromonensium codena actor factus 
est Hcismatis, scissamquo in dis- 
cordias Lombardiam fortius scindere 
et Mediolanenses a se terroribus et 
minis abigore studuit, quos cum 
ad versa parte ad unitatem trahere 
potius debiiit in funiculis caritutis, 
non est quod nostro imputetur inno- 
centie, si ape fruatratus in Apuliam 
rediit.” With regard to Frederick’s 
assertion that Gregor)’ cnnld not place 
him under excommunication, the Pope 
pointed out that he thus implicitly 
denied the power of Peter and hia 
successors to bind and to loose 
(p. C53, 1. 34 f.). “ Sot quia minus 
bene ab aliquibus credi possot, quod 
ee verbis non illaqueavrerit oris aui, 
probationes in fidei victoriam aumt 
parate, quod iste rox pcstilentie a 
tribuB barrattatoribus, ut eius verbis 
utamur, scilicet Christo lesu, Moyse 
et Macbometo, totum mundum fuisse 
deceptum, . . . insuper dilucida voce 
gflRrmare vol potius mentiri presump- 
sit. quod omnes ill! sunt fatui, qui 


credunt nasci de virgine Deum, qui 
creavit naturam et omnia, potuisse ; ” 

* H.-B., vol. V. p. 348 f. Frederick 
answers the papal charges : “ Cordi* 
nales adhortatus ut summum ponti- 
ficem a suia illicitis motibus compes- 
cant ; alioquin timeant ne ad ulliones 
cesareas ipse procedere cogatur.” 

Frederick commences his letter by 
comparing the Papacy and the empire 
to the sun and moon : “ ut et si se 
multotiens ex obliquo respiciant, unum 
tamen alteram non otfendit ; immo 
quod est superius inferiori suam com- 
municat claritatem.” 

Frederick gives a confession of faith, 
and declares as regards Mahomet, 
“ corpus in sure pondere didicimus, 
obsosBum demonibuB, animam Inferni 
cruciatibns deditam.” Frederick is 
astonished that ’* vos qui estis Ecclesie 
fundainenta, columne, rectitudinis as- 
sesBorcs, Petri urbis senatores, et orbis 
cardiues, non flexistis motum judicis 
fulminantis . . . Revera imperiolis feli- 
citos papoli semper impugnatur in- 
vidia, . . . et quia injurie non sunt 
transitorie, qua nostre majeetati jugi- 
tcr inferuntur, et animum super iis 
non lenirie possumus, nec debemus 
utique nostram potentiam reloxare, 
cogimur ad vindictam.” 

Winkelmann, in his ‘ Acta Imperii 
Tnedita,’ 366, gives a somewhat dif- 
ferent version of this letter, but there 
appears to be no doubt that the above 
was drafted for Frederick whether it 
was actually sent to the cardinals or 
not. 
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Frederick’s territories, and the Venetians undertook to pro- 
vide a certain number of ships for the seizure of the kingdom 
of Sicily. The Pope, on the other hand, gave them certain 
fiefs and privileges in the kingdom, and undertook that the 
Church would provide for the fulfilment of this agreement 
in case it made over the “ regnum ” to any one else. He also 
provided that Venice should be included in case the Church 
and Frederick made peace.^ 

Gregory appealed to Louis IX. to help him against Frederick. 
In his letter he repeated his charge of heresy in connection 
with the question of the virgin birth.® We have not got 
Louis’ reply, but we know from a letter that he wrote the 
emperor that he refused 1o give any assistance.® Attempts 


1 Epis. Sae. XIII., vol. i. 833, 23rd 
September 1239. Agreement of Vene- 
tians to supply galleys for the con- 
quest of Sicily, &c. L.o., 834, 24th 

September. Urant of fiefs to the doge 
and “ commune ” of the Venetians 
in places in the Sicilian kingdom 
occupied by them. “ tibi ot per to 
communitati predioto, postqusm ea 
fuerint occupata, in feudum porpotuum 
concedemus.” L.c., 83S, same date, 
undertaking that these pacts are to 
be observed by any person to whom 
tho kingdom may be made over by 
the Papacy. L.c., 838, same date. 
A promise that sliould peace be made 
with Frederick the Venetians would 
be included. 

* U.-B., vol. V. 487, 2lBt October 
1239. Gregory to Louis TX. “Hinc 
ost quod nos Christi qui pro salute 
hominis descondens e celis ad predi- 
candum evagelium in univorsum mun- 
dum transmisit apostolos, exemplo 
compulsi, ad te precipuum, te caris- 
simum Ecclosie &lium, te speciale sub- 
sidium, te refugium singulare, vene- 
rabilem fratrem nostrum episcopom 
Penestrinum . . . officio sibi legationis 
commisBo pro defensione fidei pro qua 
laborare tenetur quilibet qui Christiana 
professione censetur, dirigimus et per 
VOL. V. 


eum in tante necessitatis orticulo tui 
brachii auxilium invooamus. Cum 
onim pugnare pro eripienda Terra 
Bancta de manibus pagonorum sit 
perpetue vite meritorium, multo ma- 
joris merit] esse creditur si eorum qui 
extorminium fidei in qua salus totius 
mxmdi consistit et Ecclesie machi- 
nantur genoralis excidium, impietas 
expugnetur. Speramue autem et pro 
firmo tenemuB quod Jhesu Christo qui 
pro rodemptiono tua servi formam 
accipiens proprium songuinem crudeli 
perforatus lancea fundero et in cruce 
mortis voluit subire tormentum, qui 
diebuB istis a dicto F. eum asserente 
in utoro Virginia minime descendisse, 
CTudeliter in se et membris suis ao 
multipliciter impugiiatur, curabis tan- 
quam atlete dominicus potenter assis- 
toro, et bonorem Christi cui nulla debca 
vel potes ratione deesse et Ecclesie 
spouse sue, bouum statum fidei et 
amicum tidelium totis viribus con- 
servaro studebis.” 

* L.C., vol. vi. p. 18 f. End of 1241. 
“ Penestrinum episcopum et alios 
legatOB Ecclesie, in prejudicium ves- 
trum volentes subsidium nostrum 
implorare, manisfeste repulimus, noo 
in regno nostro contra majestatem 
vestram potuerunt aliquid obtinere.** 

T 
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were also made to stir up a crusade agaiust Frederick, as, for 
instance, in Hungary.^ 

The papal party in Germany endeavoured to induce some 
foreign prince to stand as a candidate for the empire, but 
no one could be got to come forward.* 

Frederick, on the other hand, wrote early in 1240, in 
answer to a letter from the Archbishop of Messina, that 
he had tried by humility to obtain the Pope’s favour, but 
as this had failed he was resolved now to adopt a different 
course, and to recover from the Pope the lands long held 
by the empire.* He justified his action tn Henry IH., 
and gave an account of the machinations of the Pope, who 
had stirred up rebellion in the March of Treviso and in 
Eavenna.* 

In April and May 1240 a number of German princes endeav- 
oured to get the Pope to agree to the opening of peace nego- 
tiations, as Frederick had declared he was prepared “ stare 


* L.o.t vol. V. 109C, 12th February 
1241. Gregory to bin eubdeacon, John 
de Ciudale. “ Cum tibi duxerimim 
injungendum ut contra Fridericum in 
Ungarie regno verbum crucis propu- 
neres et nnnnulli in dicto regno in 
Terre Sancte eubsidium suecofierint 
siguum crucis, ox quo inip^'dimentum 
non modicum tuo proposito generalur, 
nos devotion! tue ut vota crucosigua- 
torum ipsorum in defeiiHionem Ei-clesic 
contra Fridericum putndein, si corum 
ad id consensus acoeseerit, commutare 
voleas." 

' Hoefler Albert v. Beham, &c., p. 
22 , 6th September 1270. Letter from 
Albert to tho Pope. “ C.-eterum, Pater 
Sancte I scire oupio Sanotitatem ves- 
tram, ita tomon, pie pater I ut sepul- 
tum maneat in a’temum, quod olectio 
rcgis in Alamannia retardatur, quia 
junior rex Dacita a proposito omnino 
rocessit, }>atre suo dissuadente et lapsu 
regie Bohemie faciente, fit tamon 
novuB tractatuB super hos circa ducom 
Austria) ot filium sancte Elizabeth, 
et quid possit apud illos inveniri. 


adlmc ignoramus, et si secretissimum 
cordimn principum Alamannia), spiri- 
tualium et secularium, scire cupitis 
et de omnibus ad ecclesia) honorem 
informari, quodsi ot per vos, tantum 
sino electiono principum ot tantum de 
bona voluutate ipsorum novum cupitis 
rogom creare ” to bid tho Bishop of 
Strassbiu'g to send him “ iiobiiem 
virum Honricum de Nciffo.” 

• H.-B., vol. V. p. 707 f. Frederick 
to the Archbishop of Mossina, 2nd 
February 1240. Frederick announces 
that “ Cum autom non fuerit in sode 
Petri qui pationtio nostre longanimi- 
tatom et innocentie causam attenderet, 
qui servitiorum nostrorum et munerum 
memor ezisteret . . . viam alteram 
eligentes proposuimus in manu forti 
procodero ; cum apud ipsum nobis 
humilitas nil prodesset, disposuimus 
firmitor irrevocabili proposito mentis 
nostre ducatum et marchiam ot terras 
alias que longo tempore imperio sub- 
ducte fueront et subtracte, ad mauus 
nostros et imperii revocare." 

* L.C., p. 840 f. 
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iuri,” ^ and negotiations commenced, but broke down, accord- 
ing to Frederick, because the Pope insisted on the Lombards 
being included in the truce.® Hereupon Gregory decided to 
call a General Council. Frederick at once wrote a letter of 
protest to the cardinal bishop of Ostia against a council 
summoned by an enemy, both of the empire, and of himself. 
He suspected the purpose was not peace, but discord, inas- 
much as it was not called by the cardinals or by some 
person mutually agreed upon. Before it was called, peace 
negotiations should have been instituted.® In September, 
Frederick issued an encyclical explaining why negotiations 
had broken down, and refusing to permit the holding of a 
council called by Gregory, also stating that he was determined 
not to allow a truce to the Lombards.* Gregory’s reply was 
a second summons for a General Council. Frederick main- 
tained his opposition, and towards the end of the year he 
wrote Louis IX. explaining his reason for preventing the 
holding of the council while declaring himself at all times 
ready for the peace which the Pope had refused on account 
of the Milanese.® In February 1241 he gave orders to all 
his “ fideles ” not to allow any clerics to come to the 


> M. G. H., ‘ Const.,’ ii. 225-232. 
Letters of a, number of German princes, 
ecclesiastical and secular, April and 
May 1240. 

’ L.C., 233, 13th September 1240, 
p. 319. 

’ H.-B., vol. V. p. 1028 f., end of 
August 1240. Frederick to the cardinal 
bishop of Ostia. “ Nuper onim audi- 
vimus, undo justissima ratione move- 
mur, quod nobis excogitati consilii, 
qualitatis ojus et temporis prorsus 
ignaris, per summmn pontilicom adhuc 
publicum hostom imperii et nostrum 
capitalissimum inimicum pro pacis 
nogotio, licet hoc vocationis emisse 
forma non exprimat, concilium con- 
vocatur ; iUo simplicitor annotate 
quod pro magnis et arduis Ecclesie 
Bomane negotiis cismarininorum pre- 
latoTum et principum synodus evoce- 
tur. Verum queoumque sit causa 


vocationis hujusmodi litteris ad pub- 
licam famam tacita vel expressa, scitis 
tamen suspicionis nostro causam per- 
lucide ot indicia manifesta quod non 
pro nobis nec pro pace, sed contra nos 
et pro discordia potius tale concilium 
convocatur, dum non a vobis vel 
siiltcm communiter olocte persone, sed 
ab inimico nostro et nonnulli nostri 
cuhninis inimici vocantiir. Frius igitur 
tractari pax inter nos debuit et trac- 
tata firmari quam a tarn romotis 
partibuB pads suffragia quererentur. 
Nos enim in hoc inimicorum nostronim 
qui de primo vel ultimo se ofEerunt, 
superbiam non timeremus, si cum eo 
pacem habebimus quern patrem habere, 
si datum essot desuper, deberemus in 
terris." 

* M. G. H., ‘Const,’ ii. 233, 13th 
September 1240. 

* H.-B., vol. V. p. 1075. 
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council called by the Pope, and if necessary to capture 
them.^ 

Gregory had hired ships from the Genoese to take to the 
council those wishing to attend. Frederick’s fleet attacked 
and defeated the Genoese, and a number of dignitaries of 
the Church, including several cardinals, were captured. 

A remarkable feature in the years that succeeded Frederick’s 
excommunication is the small effect that it apparently had on 
the laity. Notwithstanding the general promulgation of the 
sentence of excommunication and the charges of heresy pub- 
lished against the emperor, as we have seen not even a pious 
king like Louis IX. could be Induced to support the Pope.* 
On the 22nd August Gregory died. 


^ M. O. H., * Const.,’ ii. 234, end of 
1240. 

Froderick speake of the council 
summoned by Gregory as a synodum 
generale," p. 321, I. 26-7. 

‘ Although Henry III. and Louis TX. 
gave no assistance thoniselN’os to the 


Pope, they did not prevent the pub- 
lication of the sentence of excom- 
munication by their clergy, nor did 
they prevent the clergy from giving 
pecuniary contributions to the papal 
cause. 
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CHAPTER IV. 

FREDERICK H. AND INNOCENT IV, 

After the death of Gregory IX. there was a long vacancy 
in the papal See, broken only for a few days by the election 
of Celestrne IV. on the 25t.h October 1241. He died on the 
10th November following, and it was not till June 1243 that 
the vacancy came to an end by the election on the 25th of that 
month of Innocent IV., a Genoese of the Fieschi family. Soon 
after his election, Frederick wrote him announcing the despatch 
of an embassy.^ Negotiations commenced but broke down 
in September. On the 23rd of that month Innocent wrote 
Gregory do Montelongo, his legate in Lombardy, that the 
emperor had asked him to enter into peace negotiations, and 
he had agreed as a true lover of peace and as Frederick would, 
after his usual fashion, have defamed the Church had he not 
consented. He had accordingly sent a “ forma pacis ” laying 
down conditions from w hich the Church, its faithful adherents, 
and the emperor would all have benefited, but Frederick 
would not accept them, and sent in his turn envoys with 
proposals inacceptable to the Pope. Innocent directed his 
legate to inform the adherents of the Church that he would 
only re-establish peace on terms satisfactory (expediens) to 
the Church and its adherents.* Negotiations began again, 
but w'hile they were going on active hostilities recommenced, 

' M. G. H., ' Const.,’ ii. 239, 26tb by Innocent ran as follows (M. G. H., 
Juno 1243. ‘ Const.,’ ii. 240) : “ Item hoc autem 

' Epis. Bae. XIII., vol. ii. 22, 23rd sciat princeps, quod omnes amicos et 
Septomber 1243 ; see also Win. Ac., odherentes occlesie vult occlesia in pace 
i. 706, 22nd June 1244, to the podesta ponere ac plena securitate gaudere, 
council and people of Mantua. One quod nusquam hac oocasione possit 
of the conditions of peace proposed subire aliquod discrimen.” 
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as Cardinal Bainer, who had been appointed by Innocent 
Bishop of Viterbo, succeeded in recapturing it from the 
Imperialists.^ Later on negotiations were resumed, but made 
no progress till, at the suggestion of Louis IX., Eaymond of 
Toulouse was released from excommunication to enable him 
to be an intermediary between the Pope and the emperor.® 
Conditions of peace were now at last drawn up, and on the 
28th March Frederick gave his assent to all that might be 
done by Peter de Vineis and Thadeus of 8uessa to carry out 
these provisions. Among other conditions it was provided 
that Frederick was to let aU the world know that his dis- 
obedience to the order of excommunication was not due to 
contempt of the keys, but to the fact that he was advised 
that till the order was formally communicated to him he was 
not bound by it ; that he now recognised his error, and that 
he knew and believed that the Pope, even if a sinner, had 
full power over the emperor and over all other Christians in 
spiritual matters. He w'as to submit to the orders of the 
Chmch as to the atonement to be made. He was also to 
give such compensation as might be ordered by the Church 
for wrongs done to it, saving always his rights and honours 
and the maintenance intact of his empire and kingdom. 8o 
far as those were concerned who had taken the side of the 
Church after his excommunication, their offences were all to 
be forgiven, whether committed before or after that time. 
In the case of those at war with him at tlje time of his excom- 
munication (i.e., the Lombards), all offences committed after 
that date were to be forgiven. So far as offences committed 
before that date were concerned, the emperor would accept 
the decision of the Pope and of the cardinals, to be given 
within a time to be fixed by the Pope.® The specially im- 


> Win. Ac., i. 374, 1243. 

* Epis. Sae. Xlll., vol. ii. 45, 12th 
December 1243. Letter of Pope to 
Louie IX. informing him that he had 
at his request taken the Count of 
Toulouse into favour. It would appear 
from Frederick’s letter about the end 
of 1243 (H.-B., vol. vi. p. 146} the 


object was to enable him to act as 
negotiator for Frederick with the 
Church. 

' M. G. H., ' Const.,’ ii. 247 of 28th 
March 1244, is the “ facultas ” given 
by the emperor to his envoys, Peter 
de Vinea and Thadeus of Suessa ; 248 
of the same date is the authority given 
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portant points, so far as we are here concerned, are the un- 
qualified admission of the Pope’s right to excommunicate and 
the emperor’s duty to submit ; the distinction between the 
Lombards and other enemies ; and the submission to the 
Pope’s decision of the offences committed by the Lombards 
prior to Frederick’s excommunication. As we shall presently 
see, this matter had been considered before the terms were 
agreed, and they are not fully intelligible apart from 
Frederick’s account of the negotiations before the settlement 
was made. 

Peace now seemed secured, but very soon difficulties arose 
as to the execution of the terms agreed on, and in the end of 
April Innocent wrote the Landgrave of Thuringia (Henry 
Easpe) that Frederick had chosen to withdraw (resiiire) from 
his oath rather than to obey.^ A few months later Frederick 
issued an encyclical letter giving his version of the negotia- 
tions subsequent to the election of Innocent and up to the 
time of his flight to Genoa. The letter was an open letter, 
and any incorrect statements could at once be challenged. 

According to Frederick he was prepared to comply with 
all the conditions laid down, but the Pope refused, and put 


to the above and to the Count of 
Toulouse to swear on his behalf ; 246 
of 12th March 1244 contains tho terms 
of the “ satisfactio ” to be given by 
the emperor. With regard to Frederick’s 
disobedience in the cose of his excom- 
munication, article 2 provides : “ Super 
contemptu clavium scribet dominus 
imperator generaliter per totum orbem, 
quod in contemptu ecelesio et potos- 
tntis ecclesiastice sentontiam latom per 
dominum G. predecessorura suum non 
comtempsit.” He was advised by the 
prelates of Germany and Italy that 
he was not bound by it until “ sibi 
denunciarotur.” “ Profitatur tomen et 
lecognoncit bene, quod deliquit in hoc, 
non servando, et mole fecit, cum bene 
sciat et credat fldeliter quod tarn super 
eum quom super omnes christisnos, 
reges et prineipes, elericos et laicos, 
habet summus pontifex. etiamsi ouod 


absit peccator existat, quod Deus 
avertat, in spirituolibus plenitudinem 
potostatis.” 

In article 4 tho words are, “ lurabit 
precise stare mandatis domine pape 
rt ecclesie ; saJva tamen sint oi honores 
et iura sua quoad conservacionem 
integram sine aliqua diminucione im- 
perii et regnorum suorum." Thus the 
provisions of the “ satisfactio ” did not 
enable the Pope to deal with the 
** regalia ” and “ jura ” claimed by 
Frederick in Lombardy. 

> Epis. Soe. XIII., vol. ii. 63, 30th 
Apnl 1244. After Frederick had, by 
his envoys, given an oath to obey the 
orders of the Church, “ Super omnibus 
articulis, pro quibus per pie memorie 
Gregorium papom . . . fuit vinculo 
excommunicationis astrictus . . . non 
post multos dies elegit lesilire potius 
quam parere." 
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off his absolution because the emperor would not submit 
unconditionally for his decision the question of his rights 
and regalia in Lombardy. The Pope insisted on the immediate 
return of all lands to which the Church was entitled, while 
other matters were to be reserved for his further considera- 
tion. Frederick’s envoys demurred, as meanwhile Frederick’s 
absolution would be in abeyance while he was partially dis- 
arming himself. They made various suggestions to safeguard 
him and to prevent his absolution being unreasonably with- 
held j but though supported by the Emperor of Constanti- 
nople and the Count of Toulouse, they failed. Though it 
was not openly given out yet, it w^as owing to the Lombard 
question they failed. This was no fault of the emperor’s, 
as the matter had been fully discussed before the “forma 
salisfactionis ’’ had been finally settled. The Pope had, 
before that was done, constantly pressed that the Lombard 
question should be submitted to him unconditionally, as 
had been done in Gregory’s lifetime. It was pointed out 
that at that time the Pope and the emperor were friends, 
and, moreover, since then the danger of such submissions 
to the Church had become apparent. The Pope later on 
suggesl-ed to omit provisions regarding t,h«‘ release of the 
Lombard prisoners, and the giving by them of an oath of 
fidelity. Frederick s envoys thought that the Pope meant, 
if this were agreed, to effect his object by means of another 
clause providing that peace should be given to the Lombards, 
and they accordingly made it plain that this clause did not 
cover the release of the prisoners, and the clause was in the 
end left as it finally stood in the “forma satisfactionis,” 
as its meaning had been made plain in the course of the 
negotiations. 

After the “forma satisfactionis’’ had been agreed, the 
Pope, at the request of the Milanese and other Lombards, 
again pressed for the unconditional submission of their quarrel 
to himself and to the Church. This the envoys w'ould not 
agree to, specially having regard to the great partiality shown 
by the Pope to the Lombards and to their cause. The Pope 
then demanded the restitution of the lands (claimed by him) 



CHAP. IV.] FBEDEBIGK n. AND INNOCENT IV. 


297 


vrithout any assurance or promise that absolution would be 
given to the emperor. Frederick set himself to consider all 
possible means by which a rupture could be prevented, and 
suggested that the Pope should go to some place in the Cam- 
pania, where intercourse with the emperor by envoys (inter 
nuncios) would be easy, and where, if necessary, the Pope 
and emperor could meet. Frederick made a number of sug- 
gestions regarding the disposal of the Lombard question, but 
he would not put himself unreservedly in the Pope’s hands, 
and he also insisted on safeguards for his absolution. Finally, 
the Pope, after refusing to go to the Campania, as he at one 
time had promised, declared his willingness to go to Eiete. 
While, however, the nuncios and the cardinals were on their 
way there they heard of the Pope’s Qight on his way to 
Genoa (end of June 1244).^ 

* M. (i. H., ‘ Const.,’ ii. 262, August 
1244. Encyclical of the emperor re- 
garding the treaty of peace. It is 
addro.ssod (p. 341, 1. 22) omnibus 
presentee litteras inspoctnris. As re- 
gards tlie breakdown of the negotia- 
tions in April, Frederick remarks (p. 

345, 1. 1 f.) : “ Quo cum parati essomus 
per omnia observare, dominus papa 
motus proptoroa, quia nolebamus in 
eum super negotio Lombardorum, de 
iunbus et rogalibus nostris scilicet 
eompromittcro, negat et diifert absolu- 
tiouom nostrom. . . 

W'ith regard to the negotiations 
before the rupture eonccrniiig the 
Lombards, Frederick writes (p. 346, 

I. 14 f.) : “ Tandem potiit (i.e., the 

Pope) ut, quia occlesia se ad hoc 
obligaverat Lombardis, quod non aliter 
nobiscum pacem facerct nisi poneret 
ipsos in pace, ut Lombardis, quos 
occlesie adhorentes vocabat, rebelles 
imponi pacem daremus et hboraremus 
cuptivos ipsorum.” The Pope raised 
an altogether new question (p. 346, 

1. 21 f.) : “ Dominus papa primo de 
Lombardis conveniendis in curia im- 
perii retulit questionem, quam Lom- 
bardi ipsi Dullo tempore ante retule- 


rant, cum ipsos de imporio et vasssllos 
imperii fore constaret. Pomiciosissi- 
mum oxemplo preterea sepedicti nuncii 
fore dicebant, si de iurisdietione vaa- 
sallonim imperii seu quorumlibet rogum 
per dominum papam quesrio seu 
dubietas oliqua reforotur.” 

Among other offers with a view to 
a settlement be mentions (p. 349, 1. 9 f.) : 
“ Proter prioros formas de negocio 
Lombardorum optulimus compromittere 
in dominum papam et fratros ita tamen 
quod priuB omnino runipatur pro- 
missio, protectio et quolibot obligacio 
habita inter eum et ecclesiam ex una 
parte et Lombardos ox altera, quia 
non deceret nee oxpedirot nobis com- 
promittore de negotio imperii, de 
quibuB est questio inter nos et Lom- 
bardos, in protoctorem rebellium Lom- 
bardorum, ct eis super biis specialiter 
obligatum ; et hoc salvo iure et honore 
imperii, deducta exprensim de com- 
promisBO pace Constancie, ita quod 
de ea ser\’anda dominus papa et 
fratres nichil valcant arbitrari. . . 

Another offer was mode in the 
encyclical (p. 351, 1. 10 f.), namely , 
“ Quod super facto Lombaidorum, 
rotentis prioribus formis super deciora. 
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Frederick, however, did not abandon all hopes of a settle- 
ment. Towards the end of 1244 he wrote two of the cardinals 
that he had implicit confidence in them, and was willing to 
trust them with the settlement, provided always that it did 
not diminish the dignity of the empire, and that the satis- 
faction he had to give did not involve serious injury to it 
(nw in satisfactione excallentia iniuriis propulselur).^ 

In April he wrote the Pope he was sending the Patriarch 
of Antioch, as he was in hopes he would be able to restore 
peace.® Innocent wrote the patriarch on the 301 h April that 
the Church was prepared for peace if Frederick accepted the 
conditions laid down in the form proposed by the Church 
and accepted by Frederick, released the captives, and restored 
the lands of the Church. This must be done before the council 
summoned by the Pope met.® On the Gtli May he wrote 
the patriarch a second letter, in which he directed him to 
inform the emperor that as soon as Frederick gave satisfaction 
for his manifest offence and sufficient security for other cases, 
he would absolve him.* A few days before this (18th April) 
Innocent had in a sermon cited Frederick to appear before 
liim at the Lyons Council.® In the beginning of Jime Frederick 
wrote the cardinals. In this letter he spoke of them as placed 
as lights on a mountain to shine to the nations, and as “ fidci 
cardines ” who rule tlie house of God, He assured them 
that he had been and still was prepared to submit his case 
to the Pope, saving his honours, rights, and dignities and 
those of his faithful subjects in the empire and in the regnum, 
provided the Pope would acknowledge him as his beloved 


clone faoienda in aliis capitnli:* quo 
in forma pads devenorunt, si dominus 
papa committcre voluerit totura nego- 
rium abaolucionis Portnensi et Alba, 
nonsi epiacopia, nos atabimus dicto et 
daclarocioni ipsorum.” 

* L.C., 264, end of 1244, letter to 
the Cardinals of Porto and Albano. 

* L.C., 266, April 1246. The patriarch 
also wrote Cardinal Baineirus, l.c., 257, 
April 1246. 

■ L.C., 268, 30th April 1245. 


* L.r., 259. “ Presentium tibi auoto- 
ritate mandamus, quatinus principi ex 
parte nostra denunties, quod, quam 
cite de manifestis oSensis, pro quibus 
excommunicatus esse dinoscitur, satis- 
focerit et de dubiia sufiicientem presti- 
terit cautionem, sibi faciemus munus 
absolutionis impendi." 

' Nicholas de Curbio in bis life of 
Innocent IV. Muratori, S.S., vol. iii> 
592e> 
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son (filium caritatis pateme debita relatione cognosat). Fear* 
ing that he might be prejudiced by action taken in his absence, 
and that the Pope might consider that he could lawfully do 
as he pleased (dum credat sibi licere quod libeat), and use 
the spiritual sword against him “ temporaliter,” he was send- 
ing his servants fully empowered to appeal from any wrong 
done to him ; first to the living God, and after God to the 
future Pope, a general Council, the Grerman princes, and 
generally to all kings and princes of the earth and to Chris- 
tians generally.^ 

Two very violent manifestoes were published about this 
time, originating in Italy, and apparently specially intended 
to influence the Council against Frederick. He was charged 
^\ith seeking to make himself the equal or even superior of 
the Pope, and with desiring to appoint him. Sitting in the 
temple of God he required prelates and clerics to kiss his 
feet as if he were himself divine. He required others to call 
him “ sacrum.” Both manifestoes accused him of being sur- 
rounded by persons in his service who asserted that the soul 
of man j)crislied with his body. Popular rumouis were re- 
peated that he had murdered three of his wives, and that he 
had procured the slaughter by Saracens of a number of Chris- 
tians in the Holy Land.® 

' H.-B., vol. vi. p. 276, beginning 
of June 1245. Frodoriuk addresses 
the cardinals, who “ positi tanquam 
luminnria super niontem lucetis in 
gentibus et volut fidei cardines rcgitis 
domum Dei.” As he is afraid the 
Pope “ credat sibi licere quod libeat, 
spiritualem contra nos gladium tom- 
poraliter cxerceat et procodat in aliquo 
si dici liceat minus juste ” and " Dubi- 
tantes verumtamen ne vel res infer 
alios acta contra jus scriptum juri 
nostro prejudicet,” his envoys are 
authorised “ ut a gravamine ot iniquo 
processu patris ejusdem coram tarn 
venerabile cetu patrum primo ad Deum 
vivum cujiis nutibus attribuimus quic- 
quid sumus, et postraodum ad futurum 
summum pontiiicem, ad generalem 


synodum, ad principns Alamannie, et 
goiieraliter ad umversos rogcs et prin- 
cipps orbis terre ac ceteros christianos 
pro parte nostra libere valeant appel- 
laro.” 

* L.C., p. 278 f., end of Juno 1246. 
Among other cliarges, it is alleged in 
the first of those documents (p. 279) : 
“ Sod noc his contentus, mohtus est 
quasi Lucifer in Ecclesio celum con- 
Bcendere super astra oeli, sponseque 
luminaria solium exaltare ac scdem 
ponere in lateribus aquilonis, ut esset 
similis, imo superior vicario Altissimit 
diuD papam creare gestivit, dum pre- 
Bules ac inferiores prelatos et clericos 
cepit instituere ac destitucre in ecclesiis 
juxta velle ; dum sedons in tcmplo 
Domini tamquam Donimus fault sibi 
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The council summoned by Innocent to Lyons met in due 
course, and at the last meeting on the 12th July the Pope 
declared Frederick to be deprived of all his honours and 
dignities. All bound to Frederick by oaths of fidelity were 
released from them in perpetuity, and were forbidden to obey 
him as emperor or king. Innocent directed those who had 
the right of electing the emperor freely to chose a successor. 
He and his cardinals would decide later on how to deal with 
the kingdom of Sicily. The Pope gave a brief account of events 
up to the time of the oath given by Frederick’s envoys on his 
behalf.^ It appeared, according to Innocent, from subsequent 
events that he had sworn rather with the object of deceiving 
the Church than Avith any intention of obeying, and he was 
therefore compelled in justice to pass sentence on him (iuste 
animadvertere in ipsum). The four most serious charges 
against him were, frequent perjuries, wilful (temere) violation 
of the peace between the Church and the empire, sacrilege 
by the capture of cardinals, prelates, and others of the clergy 
both regular and secular on their way to a council called by 
his predecessor ; finally, suspicion of heresy not on doubtful 
and light, but on weighty and clear grounds. The first charge 


pedes a premilibuR ot cloriris oeoulari, 
sacruinque notninari so im|)('rans, piiniri 
enpite mandat omnes volut Imstes ac 
blasphemoa qui de suis pervorsitatibus 
mannifestis audent vol lonuiU'r aliquam 
promere ventatom." 

During the vacancy in the papal see 
(280). " quasi Dous asset in cathedra 
Dei sedere voluit, dum non solum 
summum molitus est rroare pontificem 
ao sedem Apostolioum subjicere ditioni, 
vorum etiam oogitavit jus divinum 
irrumpere ao mutare feedus Evangolii 
Bem|Hternuiu, Cumque haberet cornu 
potestatis insigne ac os loquens m- 
gentia, pulavit quod posset mutoro 
leges et Icmpora ut prosternorotur 
veritas, idooque sormonos contra Kccle- 
siam protuUt et verba blasphemie in 
Moysem et Dominum. Nam Saduceo- 
rum heresim roparare contendons, 
aTiimam cum corpore in nibilum rosolvi 


Bui concnllanei asserunt ot periro." 
In the second document (l.c., p. 285 f., 
beginning of Juno 1245) omong other 
cliurgcs it is allogod (p. 289) that, 
according to “ opinio vulgata,” throe 
of luB wives worn poisoned. It repeats 
the charge of heresy, “ eo quod, sicut 
8ui domostici assorunt, aniraa hominis 
perit cum corpore, juzta Saduceorum 
heresim ..." and ends with the sogges* 
tion that a number of the faithful in 
ralestine “ procurante ut asseritilr isto 
persecutor oallido, gladiis nuper occu- 
buit impiorum Sorraoenorum . . . quod 
si verum forte constiterit, omnis pena 
vincoratur a tanto ecelere, omnis ultio 
os.'-et insufficiens ad vindictam, ei 
vigoret zelus Domini tarn in clero quam 
in populo christiano.” 

' Kpis. Sao. XUl,, vol. ii. 124, 17th 
July 1246. 
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was based on the breach by Frederick of his oath thrice 
repeated to respect and in good faith to protect the honours, 
rights, and possessions of the Boman Church, and to restore 
any of them that might fall into his hands. Despite these 
oaths he addressed abusive (C/Omminatoria) letters to Gregory 
and to his brothers (i.e., the cardinals), and he defamed 
Gregory. He had legates of the Apostolic See seized and 
imprisoned. He despised the privileges of the keys, declar- 
ing that he took no accoimt of the sentence of Gregory, and 
he disregarded his excommunication, compelling others also 
not to observe it. He had occupied and still held lands the 
property of the Boman Church. He had compelled subjects 
of the Church lo perjure themselves by absolving them from 
their oaths of fidelity to the Church, and by making them 
give oaths of fidelity to himself. The charge of breaking 
peace with the Church is connected with breaches of the 
conditions of the peace of Ceperano. The strong suspicion 
of heresy is based on his disregard of the excommmiication 
of Gregory, his relations with Saracens, tlio marriage of his 
daughter to the schismatic Vataces, the Empero.' of Nice, 
the murder of the Duke of Bavaria (specially devoted to the 
Church), and deficient zeal in relieving the oppressed and 
in building churches and monasteries. Gregory’s story re- 
garding Frederick and the three impostors is not repeated.^ 

^ L.c. InaoceDt does not mention situs." The main grounds of his ez> 
that Frederick took the initiative, nor communication are fourfold (p. 90, 
does ho refer to the protracted negotia- 1. 4) : “ Deieravit enim multotiens ; 

lions after Frederick’s envoys took the pacem quondam inter ecclesiom et 
oath on the emperor’s behalf “ quod imporium reformatom temere violavit ; 
staret nostris ot ecclesio mandatis.” pcr{>etravit etiam sacrilegium, capi 
With regard to it ho remarks (p. 69, faciens cardinalos Sancto Romane 
1. 39 f.) : “ Postmodum tamon quod eccIesiT ac aliarum ecclosiarum pre- 
iuraverat non implevit. Quinimmo ea latos et clericos, religiosos et seculares, 
intentiono ipsum prestitisso probabi- venientes ad concilium quod idem 
liter creditor, sicut ex factis sequen- predecessor duxerat convocandum ; de 
tibus colligitur evidonter, ut eidom herosi quoque non dubiis et levibus 
ecclesie ac nobis illuderet potius quam sed difficilibus ot evidentibus argu- 
paieret, cum anno et amplius iam mentis suspectus habotur.” The per- 
elapso nec ad ipsius ecclesie gremium juries ho connects with his violation 
revocari potuerit, nec sibi de illatis of tho oath given by him on three 
ei dampnis et iniiu-iis curaverit satis- occasions : “ Honores iura et posses- 

faoeie, licet super hoe extiterit requi- siones Romane ecclesie pro posse suo 
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Frederick was ready his reply within a fortnight of 
Innocent’s order deposing him. 

In his encyclical Frederick denied the authority of the Pope 
to depose temporal rulers. The Pope had, by law and custom, 
the right to consecrate the emperor, but this gave no more 


Bervare ac protegere bona fjdo . . . eed 
horum trium iuramentorum temerarina 
extitit violator non sine proditionie 
nota et lose criminis maiestatis." 

Innocent sperifiod a number of cases 
in which Froilerick had violated the 
terms of the peace of Ceporaiio (twelve 
cases), including the trial of ecclesiastics 
in his courts, and his failure to com> 
pensate the Templars and Hospitallers. 
As to the numerous vacancies in epis- 
copal BOOS, ho remarks, “ Et licet forte 
in oliquibus eiusdem rogni ecclcsiis 
eloetionos aint a oapitulis celebrate, 
quia tamen per ilia eiusdem familiivres 
clcrioi sunt eleuti, probabili potest 
argumento concludi, quod facultatem 
non habuenmt liberam oligendi.” 

The charge of sacrilege rc-lntcs to 
his seizure of clerics on tiicir way to 
the council summoned by Gregory. 

The charge of heresy is based on 
his disregard of his excommunication 
(p. 92, 1. 1 1 f.) and his frequent asser- 
tions “ BO prefati G. pape sentcutias 
non verori.” Other grounds of b\is- 
picion wore his friendship with vho 
Saracens, ipsorumquc riius amplec- 
titur, illos in cotidianis eius obsequiis 
notabiliter secum tenens ” ; his use 
of eunuchs ; the recital of Mahomed's 
name day and night in the templo ; 
the honourable recoptioa he had lately 
given to tlie envoys of a Sultan who 
had shortly before inflicted grievous 
injuries on the Clnistians in Palestine. 
Innocent even included under this 
head the murder of the Duke of 
Bavaria, whom “ spociolem ecclesio 
Bomane devotum, facit sicut pro corto 
osseritur, ClirMtiena roligione dispocta 
per assisinos occidi ” ; the marriage 
of his daughter to Vataces, the Greek 


Emperor of Nice ; his failure to re- 
lieve the oppressed (p. 03, 1. 5 f.), 
“ manu eius, ut decet principem, ad 
elemosinaa inextenta " ; lus failure to 
build churches and monasteries, “Nonne 
igitur hec non levia sed oilicatia sunt 
argumenta de suspitione heresis contra 
cum ? cum tamen hereticorum voca- 
bulo illos ius civilo contineri asserat 
et latis adversus eos sentontiis delicre 
succumbere, qui vel lovi argumento a 
iudicio catholiue religionis et tramite 
detect! fuerint deviaro.” 

Innocent refers also to the miserable 
state to which Frederick had reduced 
Sicily, and to his failure to pay Iho 
tribute due to the Church of Rome. 

He pronounces sentence : “Nos 
itaque super premissis et qiiam pluribus 
aliis eius nefandis excossibus cum 
fratribus nostris et sacro concilio de- 
liborutiono prehabita diligenti . . . 
momoratum priiicipom, qui ,so imperio 
et regnis omnique honoro ac dignitate 
reddidit tain iiidignum quique propter 
suas iiiiquitates a Deo, ne regnet vel 
iriiperet, ost abiuclus, suis ligatum 
poccatis et abiectuin omniquo honore 
ac digiiitato privatum a Domino osten- 
dimuB, denuntiamuH ac nichilominus 
sententiando privamus, omnes, qui ei 
iuramento fidslitatis tenontur astricti, 
a iuramento huiusmodi porpetuo absol- 
ventes, auctoritato apostolica flrmiter 
iuhibondo, ne quisquam de cetero sibi 
tumquom iiuporatori vel regi poreat 
vel intondat. . . . Uli autem, quibus 
in oodem imperio imporatoris spectat 
electio, eligant libere successorem. 
Do prefato vero Sicilie regno providere 
curabimus cum eorundom fratrum 
nostrorum consilio, sicut viderimus 
expedire." 
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power to depose him than the fact of consecrating and anoint- 
ing their rulers gave bishops such a power in the case of 
their kings. Frederick went on to take a number of excep- 
tions to the proceedings, such as that there was no proper 
accuser nor public inquiry, and that the mere assertion by 
Innocent that the facts were notorious did not make them 
to be so. The witnesses were few in number and tainted. 
He had received no proper summons to appear, and a con- 
viction in the absence of the accused was null and void. 
The extravagance of the proceedings was apparent, as the 
emperor was convicted of Ifese majesty, though he was not 
subject to the law, and was one on whom God alone could 
inflict temporal punishment. On the other hand, he admitted 
the authority not only of the Pope, but of every priest to 
inflict on him spiritual pimishmenls. He protested his ortho- 
doxy. Finally, he warned those whom he addressed that 
they w'ere also concerned, as his defeat would encourage the 
Pope to deal with them when their turn came.^ 


* M, G. H., ‘ Const.,’ ii. 262, July- 
Septomber 1246. Ju this encyclical 
Frederick called on those to whom it 
was addressed to consider “ si fuerit 
in archipontifice nostro (or * in ponti- 
ficibuB nostris ’) pontificalis rectitndinis 
zelus, si nobis tot et tantis iniuriis 
laressitis iusta debeat defensio dene- 
gari, si denique Christi vicorius Christi 
vices implovcrit ot si predocessoria 
Petri successor oiusdem imitatur exem- 
plum. Considerot otiom quo iure 
censeri deboat processus huiusmodi 
contra nos habitus vol quo nominu 
nuncupari, si dici sonteutia debeat, 
quam iudex incompentons promul- 
gavit. Nam etsi nos nostro catholice 
fldei debito suggeronte manisfestissime 
fateomur, cullatam a Domino sacru- 
sancte Romane sedis antistiti plenariam 
in spiritualibua potestatem, quantum- 
cumque quod absit sit ipso peccator, 
ut quod in terra ligaverit sit ligatuin 
in celis, et quod solvent sit solutum, 
nusquiim tamen legitur divina sibi 
vel humona lego concessum, quod 


transforre pro libito possit imporia aut 
de puniendis temporaliter in priva- 
tione rc^norum regibus aut terre prin- 
cipibuB iudicare. Nam licet ad inim 
de iure et more moiorum consecracio 
nostra pertineat, non magis ad ipsurn 
privacio sou remocio portinot quam 
ad quoslibet regnorum prelates, qui 
reges suos, prout assolet, conseersnt 
ct inungunt." After certain technical 
objections, Frederick proceeds (p. 365, 
1. 7 f.) : “ Apparet nichilominus ani- 
mosa nimis et ainpullosa non minus ex 
ipsius iiiHicte pene soveritate sententia, 
per quam imperator Romanus, imperi- 
alis rector et doininus maicstatis, lese 
maiostatis dicitur crimine condempnu- 
tus, per quam ridiculose subicitur legi 
qui legibus omnibus imperialiter est 
Eolutus, de quo teinporoles pene sum- 
ende, cum temporalem hominem superi- 
orem non habeat, non sunt in hominc, 
sed in Deo. Spirituales autem penos 
per sacerdotales nobis ponitentias indi- 
cendas, tarn pro contemptu clavium 
quam pro aliis transgressionis humane 
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In a letter addressed to the French in September, Frederick 
complained not only of the unwarrantable action of Innocent 
IV. and some of his predecessors in deposing kings and other 
rulers, but also of their interference, at the request of one 
party to a quarrel, between rulers and their subjects or between 
the subjects themselves. He also complained of papal en- 
croachments on the jurisdiction of the secular courts. He had 
sent envoys to Louis IX. to endeavour to enlist his support 
after consulting the peers and other nobles of his kingdom 
(congregatis laicis paribus regni sui aliisque nobilibus). Even 
if active support uere not forthcoming, he begged that none 
of Louis’ subjects be allowed to assist the Papacy while the 
conflict continued. He offered to submit to the decision of 
the king and his nobles on the compensation due from him 
to the Church, provided they could procure the cancellation 
of the orders passed at Lyons. Should peace be restored 
with the Pope, and should the Lombards submit, or at all 
events lose the support now given them by the Church, he 
was prepared to enter into very far-reaching engagements as 
regards the Holy Land. If the danger from the Papacy and 
the Lombards prevented this, he A\ould do all in his pow'cr 
to help Louis and all other crusaders.^ An encyclical was 


peccatis, nndum a Bummo puntifice, 
quem in 8piritualibu.s patrem nnelruni 
et dominum profitomur, tii tamon ipito 
nos filium dobita rplotiono cogiio»<-at. 
Bed per quemlibet sarordoUtni revorenter 
accipimuB ot devote Bervoniua.” He 
insiatB on his orthodoxy, and then 
proceeds, " Advertat igitur prudentia 
tua si predicts .sentontia nulla ipso 
iure, nullus ipso iure processus non 
xnagis in nostram quam in omnium 
regum et principum ac quarumlibet 
dignitatiun temporalium pemioiem de- 
beat observari, quam nulla nostrorum 
Oermanie principum, a quibus ossump- 
tio status et depressio nostra dependet, 
presentia vel consilia firmaverunt. 
Advertat et aliud quails ex istis initiis 
exitus expectetur I A nobis incipitur. 
Bed pro oerto noveritia (we quote from 


A on p. 3fl5), qnod in aliis regibus 
et priticibus fiiiietur, a quibus publice 
gloriaiitur resistentiam oliquam minime 
furmiiiare, si, quod absit, posset nostra 
potencia prunitus conculcari. Regis 
(i.e.. King of England) igitur vestri 
iusiiciom in causa nostra defenditc, 
Kuis et eorum herodibus providete ! " 
He asks that no countenance bo given 
to the i*ope nor to liis legates, but 
rather to himself, as his cause concerns 
all kings and princes (quos communiter 
causa nostra contingit). 

‘ M. G. H., ‘Const.,’ ii. 264, Sep- 
tember 1245. In this letter, “ universia 
presentee litteras inspecturis per reg- 
num Franoie constitutis,” Frederick 
complained that he and other kings 
and princes with others “ honorea 
quoslibet et iurisdictiones habentes,” 
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also issued apparently at the same tune to kings and rulers 
generally. Unfortunately we have only a fragment of the 
letter, but from the portion preserved it appears to have 
contained a fresh statement of his grievances against Gregory 
IX. and Innocent IV. from the time of the second rebellion 
of his son Henry, the Xing of the Bomans.^ 

In another letter, evidently addressed to rulers generally, 
Frederick complained of the decline of the Church ; it was 
ungrateful to its benefactors, and no longer resplendent with 
miracles. The clergy were now given over to the pleasures 
of the world, and it would be an act of charity to deprive 


were aggrieved by the present and 
other earlier Popes, “ ex eo quod ipsi 
contra Deum et iustitiam posse sibi 
iurisdictionem et auctoritatom usur- 
pant instituendi et destituendi seu 
removendi ah imperio, regnis, princi- 
potibus et honoribus suis imperatores, 
regos et principes seu quoscunque 
magnates, temporalem auotoritatem 
in eos temporaliter exeroendo, absol* 
vendo etiam a sacramentis quibus 
dominis suis vassalli tenentur, contra 
dominos excommunicationis tantum- 
modo sentenda promulgata, quodque 
questions sive disoenaione inter dominos 
et vassallos seu inter duos nobiles et 
vicinos invicem contendentes, prout 
assolet, emergonte, predicti summi 
pontiflces ad petitionom unius partis 
tantummodo partes suas temporaliter 
interponunt, volendo ipsoa invitos in 
se compromittere vel aliter ad con- 
cordiam eohercere, et alligando se 
fidelibus contra dominos aut uni de 
partibus supradictis, quod non prius 
pacem cum aliis faciant quom aUigatos 
sibi ponant in pace, redpiendo similiter 
promissionem de non fadendo pacem 
cum dominis a vassallis ; item ex eo 
quod predicti summi pontiflces in 
prdudidum iurisdictionis et honoris 
regum et prindpum predictorum, ad 
petitionem dericorum seu layoorum, 
cognitionis causarum de rebus tern- 
poralibus, possessionibus pheodalibus 

VOL. V. 


seu burg^saticis in ecclcsiastico foro 
tractandas redpiunt et oommittunt.'* 
He asked that the King of France 
“ congregatis coram se layds paribus 
regni sui aliisque nobilibus tanto 
negotio opportunis, per se cum eis 
super omnibus predictis et singulis 
audiat iura nostra.” If the king would 
not do as he suggested, that at all 
events he should not oppose the action 
token by Frederick nor al'ow his sub- 
jects derical or secular to help the 
Pope. If the king “ una cum paribus 
et nobilibus regni sui ” will interpose, 
he is ready to accept the king’s deci- 
sion, “ de ronsilio parium nobiliumquo 
suorum, visis et diligenter auditis 
nostris et imperii iuribus,” regarding 
the satisfaction to be given to the 
Church, “ ac delude pace per hoo inter 
nos et ocdesiam procodente et reliquiis 
Lombardorum, prout tenentur et de- 
bent, vel ad mendatum nostrum et 
imperii redeuntibus vel prorsus ab 
ecclesie defensione seclusis," be would 
then be ready to go to the Holy Land 
alone or with the King of France, 
and to recover all the territory that 
at one time belonged to the kingdom 
of Jerusalem. Should the danger from 
the Lombuds make it impossible for 
bim to go, he would give all the help 
in his power to those who wont on 
crusade. 

> L.C., 265. 

U 
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them of their excessive riches, thus effecting, what he had 
always intended — ^namely, thdr restoration to what they had 
been in primitive times.^ 

Innocent replied at some length. The Popes as successors 
of Peter had received by divine appointment a general 
“ legatio ” over all men and in all matters spiritual and 
temporal. Even under the old dispensation priests had powers 
over nations and kings, and it was in virtue of these powers 
that they deprived of their thrones kings unworthy to rule. 
The Eoman pontiff might when occasion arose (casualiter) 
judge any Christian, howevCT exalted in rank, especially when 
there w^as no one else who could do so, and when a question 
of sin was involved. In such cases one separated from the 
body of the faithful was thereby also deprived of any temporal 
authority he might have possessed, as there was no power 
ordained of God (a deo nulla sit ordinata potestas) outside 
the “ Ecclesia.” Those, therefore, who attributed the Pope's 
imperial power to a grant from Constantino were in error. 
Before his conversion the powrers illegitimately exercised by 
Constantine were those of a tyrant, “ permissa ” not “ con- 
cessa,” and these he resigned to the Church, and it was the 
Church which bestow ed on him the divinely ordered imperial 
power. Both swords, the temporal and the spiritual, belonged 


' Matthew Paris, vol. iv. 476, To 
the King of England, &c. lie dwells 
on the ingratitude of the priesthood : 
** Quanto manue lorgiorea extenditis, 
tanto non solum manus, sed otiam 
cubitos avidius appreheudunt, suo nos 
laqueo detinentes. . . .” 

Ho expressed his desire to restoro the 
Church to its primitive purity (p. 477) : 
“ Quia semper fuit nostra: intentio 
voluntatis, clerioos "uj usque ordinis 
ad hoc inducere, et maxiine maximos, 
ut tales perseverarent in line, quotes 
fuerunt in ecclesia priniitiva, Aposto- 
licam vitam ducentes, humilitatem 
Dominioam imitantes. Tales namque 
cterici solebant angelos intueri, mira- 
culia choruscare, egron curare, mortuos 
BUBciiare : et sanctitate, non armis. 


sibi reges ot principes subjugare. At 
isti, steculo dediti, dehciis ebriati, 
Deum postponunt ; quorum ex aifluen- 
tia divitiarum religio sufiocatur. Tali- 
bus ergo subtrahcre nocentes divitios, 
quibus dampnabiliter onerontur, opus 
est caritatis. Ad hoc voa et onmes 
principes una nobisuxun, ut cuncta 
Buperflua deponentcs, modicis rebus 
content!, Deo deserviant, debetis dili- 
gantiom adhJbere.” 

There is no date, but Innocent 
appears to refer to tlus letter in his 
reply to Frederick's first encyclical. 

Mattliew Paris remarks that this 
letter did Frederick great harm in 
France and England : “ Et de hairesi 
per id ipsum se reddens suspectum,” 
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to the Church, but it handed over the former for use to the 
emperor. The acceptance of this use of the sword was sym- 
bolised in the coronation service in which the emperor drew 
from its scabbard a sword given him by the Pope, and brand- 
ished it aloft. Frederick’s argument that the Pope had no 
more power than bishops to depose the ruler was fallacious. 
Bishops were the subjects of their kings, and owed them 
fidelity and obedience (subjectio). The emperor, on the other 
hand, owed obedience and fidelity to the Pope. Moreover, 
kings succeeded one another by way of inheritance, while in 
the case of emperors succession was decided by the free elec- 
tion of German princes. Dealing with the more technical 
objections, the Pope declared that Frederick’s citation was 
made publicly and was known to him. The facts of the case 
were so notorious, Innocent gave instances, that it was pos- 
sible at once to proceed to judgment. Frederick had ridiculed 
the idea that he could be guilty of 16 se majesty, but an offence 
against the divine majesty was far more serious than one 
against a mere man, and was subject to the Uke penalties. 
In answer to Frederick’s attacks on the Church he justified 
its wealth and power, and turned the tables on him by show- 
ing that these attacks proved Frederick’s desire to oppress 
the Church and the clergy. 

He did not deal with the statements made in various 
letters by Frederick as to the peace negotiations, but asserted 
Frederick’s object was merely to get a false peace which 
would enable him more easily to injure the Church. He 
made no express reference to the Lombards, but charged 
Frederick with specially hating the Church because it de- 
fended the liberty of kings whom he desired to subject to 
himself.^ 


* Win. Ac., vol. ii. 1035, 1, Inno- 
cent's answer to Frederick’s complaint 
regarding his action. 'Written towards 
the end of 1246 (p. 697, 1. 19 f.) : 
“ Cum enim magistrum discipulus aut 
servus dominum non preceUat, preferri 
nolumuB magisiro nostro et domino 
Ihesu Christo, quin cum ipso male- 


dicorum hominum praviloquia pre- 
feramus, cui dolum non habente vel 
maoulam inhonestiora exprobabat re- 
proborum improbitaa, quam nobis 
exprobrot posteritas eorundom." 

With reference to Frederick’s objec- 
tion that the sentence was invalid as 
passed in bis absence, he charges him 
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Many fruitless attempts were made, especially by Louis IX., 
to restore peace between the empire and the Papacy. In 


(p. 697, 1. 32 f.) “ non desistene inxta 
Bolitum apostolica preeminentie vacuaro 
primatum, quein beatum Petrum, 
fidelium omnium capud, ao aucoesaores 
ipsiua aooepisse constat, non ab homine. 
Bed a deo, cuius auctoritatem profecto 
diminuit nec deum dei dlium heredom 
universorum et dominum cognoscit, 
quisquia ab ipsiua ditione vicarii ae 
contondit exemptum . Generali namque 
legatione in terris fungimur regia 
regum, qui non aolum quemcumque. 
Bed ne quid de rebus aut nogociia 
intelligeietor exceptum, sub neutro 
genere generaliua universa complectena, 
etiam quodcumque lignndi super terram 
politer et aolvendi apostolorum prin- 
cipi nobisque in ipso plenotudinem 
tribuit potestatis, etiam ut doctor 
gentium huiuamodi plenitudinem non 
restringendam ostenderet, dicens s * An 
neecitis, quoniam angeloa iudicabimua 7 * 
quanto magis aecularia I Nonne ad 
temporalia quoque porrectam exposuit 
datam eidem in angelos potostatem, 
ut hiis intelligantiu' minora aubease, 
quibua subdita sunt raaioia 7 . . . Hoc 
potestate usi leguntur pleriquo ponti- 
ficea veteria testamenti, qui a non- 
nulliB regibus, qui so indignos fecerant 
principatu, regni solium auctoritate 
sibi divinitua tradita tranatulerunt. 
Belinquitur ergo Bomauum pontidcem 
posse saltern casualiter suum exoroere 
pontificale indicium in quemlibet Chris- 
tianum cuiuscumque conditionis existit, 
presertim si de ipso alius iustitie debi> 
turn nolit reddere vel non possit, 
maxime rations peccati, ut peccatorem 
quemcumque, postquam in profundum 
viciorum venerit per contemptum tam* 
quom publicanum et ethnicum habere 
constituat et a fidelium oorpore alienum 
Bicque saltern per consequens privatum, 
ei quam habebat, temporalis regiminis 
potestate, qui procul dubio extra 
ecoleaiam eilerre omnin non potesto, 


cum foria, ubi omnia odificant ad 
gehennam, a deo nulla sit ordinata 
potestas. Minus igitur acute persi- 
piunt, nescientes rerum investigore 
primordia, qui apostolicam aedem 
autumnant a Constantino principe 
primitus habuisse imperii principatum, 
qui priuB naturaliter et potencioliter 
fuisse dinoscitur spud earn. Dominus 
onim Ihesua Christus, sicut verus homo 
verusque deus, sic secundum ordinem 
Melchisedech verus rex ac verua sacerdoB 
existens ... in apostolica aede non 
solum pontifloalom sed et regalem 
constituit monarchatum, beato Fetro 
eiuaque sucoesaoribus terreni simul ao 
celestis imperii coaunissis habenis, quod 
in pluralitate clavium oompetenter 
innuitur, ut per unam, quam in spiri. 
tualibus super colos accepimus, intel- 
ligatur Christi vicarius iudicii poten- 
tiam accepisse. Verum idem Constan. 
tinus, per fidem Christi catholioo in- 
corporatus ecclesie, illam inorclinatam 
tyrampnidem, qua fores antea illegi. 
time utebatur, faumiliter eccloaie re- 
signavit . . . et recepit intus a Christi 
vicario, sucreaaoro videlicet Christi, 
ordinatam divinitus imperii potea- 
tatem, que deinceps, ad vindictam 
malonim, laudem vero bonorum, legi- 
time uteretur et, qui jirius abutebatur 
potestate ponnisaa, deinde fungerctur 
auctoritate concesaa. In gremio enim 
fidelia ecclesie ambo gladii habentur 
administrationis utriusque reconditi. 

. . . Neuter quoque non creditur iuris 
Petri, cum de materiali eidem dominos 
non dixerit ‘ abice,’ sed ‘ converte 
gladium tuum,’ ut ipsum videlicet per 
te ipsum ultra non exeroeas, ‘ in 
vaginam.’ Tuum gladium tuamque 
vaginam aignantius, ut apud auum 
vicorium, capud ecclesie militantia, 
etai non executionem buius gladii 
divino ei prohibitam interdicto, aucto- 
ritatem tamen, et qua eadom executio 



CHAP. IV.] FEEDEBICE n. and innocent IV. 


309 


ans'wer to an appeal in the autumn of 1246, Innocent wrote 
Louis that, while he had little hope of any results from his 


producitur, in legis miniaterium, malo- 
rum vindicem bonorumque tutorem 
innueret residere. Huius siquidem 
materialiB potestas gladii apud eccle- 
Siam ost implicata, aed per impera- 
torem, qui earn inde recipit, explicatur 
at, quo in ainu eccleeie potentialis eat 
aolummodo et incluaa, fit cum trana- 
fertuT in principem, actualia. Hoc 
nempe ille ritus oaiendit, quo aummua 
pontifex cesari, quern coronat, exhibet 
gladium vagina contentum, quern 
acceplum princepa exerit, et vibrando 
innuit ae illiua exercitium accepiaae.” 
In anawer to Frederick’a argument 
that the Pope had no more right to 
depoae the emperor than biahopa to 
depoae a king crowned by thorn, he 
replied : “ Aliud ost onim do rcgibua 
aliia, qui a suie pontificibua iniun- 
guntur, a quibua pro temporalibus 
aubiecliotiis et fidolitatia reoipiunt 
iuromenta, aliud de Komanorum prin- 
cipe, qui Romano pontifici, a quo 
imperii honorem et diodcma conae- 
quitur, fidelitatia et aubiectionis vin- 
culo ae aatringit, eicut antiquitoa tradi- 
dit et modernitaa approbavit." More- 
over, while other kinga succeed by 
inheritance, the Roman emperor *' per 
liberam Gonnanie principum eiectionom 
assumitur, in quos ius et potestas 
elegendi regen in imijeratorom a nobis 
poatmodum promovendum, sicut ipsi 
non abnuunt sod fatontur, ab apoato- 
lica sede pervonit." 

The summons to Frederick waa issued 
publicly, and came to hia notice. In- 
dependently of thia hia ofiencea were 
notorioua, and auch that “ non re- 
quiritur iudicum dampnationia in 
actus," but “ animadversionia dum- 
taxat executio in actorem.” 

With regard to Frederick’s attack 
on the wealth of the Church, he ends 
hia defence as follows (p. 701, 1. 2 f.) : 
"Noaquoque etsi preferamua pauper- 


tatem ex spiritu, que inter affluentes 
divitias cum difficultate nutritur, divi- 
tiarum tamen non uaum in culpa fore 
dicimus, aed abuaum, patenter qnoque 
as ad oppressionem eccleaie, cuiua ease 
debebat ex officio advocatus, totis aSeo- 
tibuB ospirasse propria loquela con- 
vincitur, ex eo precipue, quod ad 
ecclesiarum et clericorum apolia alios 
principes sue tyrampnidis invitat ex- 
emplo.” 

With regard to the negotiations, he 
does not answer Frederick in detail, 
but merely remarks, ‘‘Urde si acute 
cemitis, certius ccrto videtia, o animalia 
oculata, quod in tractatibud hactenua 
habitus reconciliationem non veram 
sed simultatoriam pads emulus aec- 
tabatur, non ut tamquam revocanti 
matri revorsus filiua osculum amoria 
inprimeret, sed quemadmodum lupus 
ovi ecclesie infigeret sub ficte pads 
nubilo morsum mortis eamque fallendo 
intercijMirot, quam non potuit inae- 
quendo.” 

There is no express reference to the 
Lombards, but ho appears to refer to 
them in the following passage : “ Quam 
the Church) oidem Fr. teste deo 
ilia percipue causa fecit exosam, 
quoniom ad cetera regna sue subidonda 
virtuti occulum ambitionis extendens 
com repperit obicem, cuius interest 
materno oflcctu Christianonim regum 
tamquam spirituaJium filiormn iura 
protegere ipsorumque defendere liber- 
tntes. Propter quod, si qua contra 
cam obloquondo rescripserit, eum nobis 
tacentibus non fidelem assertorem 
agnoBcite, sod malivolum impostorem.” 
In the end of March 1246 (H.-B., 
vol. d. 306 f.). Innocent wrote another 
encyclical dealing with Frederick's 
attacks on the wealth and power of 
the Church, and he exhorted his 
brothers and sons in Jeaua Christ to 
take up arms in its defence. 
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efforts, he was prepared to treat Frederick as leniently and 
kindly (mitins et benignius) as possible without sinning against 
God and the Church. Two and a half months later, however, 
he wrote the Bishop of Strassburgthat under no circumstances 
would he make peace with Frederick so long as he remained 
emperor or king, and in a later letter this Tvas extended, so 
far as the empire was concerned, to all Frederick’s offspring.^ 

Frederick in a letter to Henry III. expresses himself as 
willing to come to terms provided the rights and honours of 
the kingdom were safeguarded, but as he included in this 
the submission of the Lombards, or at all events the abandon- 
ment of their cause by the Church, and the attitude of the 
Pope to this had always been the obstacle to peace, no recon- 
ciliation was possible.® 

According to Matthew Paris, Louis made a last attempt 
after his capture in Egypt in 1250 to get the Pope to come 
to terms with Frederick, but he again failed, greatly to the 
anger of Louis’ brothers and the Duke of Burgundy, through 
whom this ineffectual attempt to restore peace was made.® 


* Epii). 8ae. XIII.. vol. ii. 257, 6th 
November i246. Innocent informed 
LnuiB in answer to hie appeal for peace 
between the Church and Frederick : 
“ Prefati Frederici aalutom appetimus 
ipaumque desideramua recipere, ai 
foraan inapiratua divinitus redire valit 
ad eccleaiasticam unitatem,” and 
“ agemua, quanto mitiua et benignius 
cum Deo et bonote eocleaie aine peccato 
poterimua cum eodem." On the 28tb 
January 1247 Innocent wroto the 
bishop and people of Strasabtirg (l.c., 
277) : “ Quod ai contingat inter occle- 
aiam et F. quondam imperatorem 
pacem aliquo tempore reformari, quod 
numquam erit eo remanente impera- 
tore vel rcge.” In a later letter to 
some king (not probably, an H.-B. 
Buggosts, Louia IX.) thia is extended : 
“ Ceterum pro conatanti teneaa quod 
qualiscumque pacis tractatus emergat, 
dictua F. aut aliqma de aua progeuie 
uunquam de cetero ad imperii regimen 


aaaumatur *’ (H.-B., vol. vi. 641, date 
uncertain). 

* H.-B., vol. vi. p. 645, August 1248. 
A letter to Henry III. regarding the 
failure of peace negotiations. Frederick 
attributed an attempt to start negotia- 
tions to Louis IX., and stated that his 
envoys “ aalvo honore semper imperii 
et regnorum, quibua authcre Domino 
preaidemua, voluntatem nostram ad 
pacem paratam exponerent, et mani- 
feata presagia future aatisfactionis 
oilorrent, que rex ipse aufficientia 
reputabat. Bed iste bonus pastor 
Ecclesio nullum ad jus et bonorem 
imperii nee ad noa voluit habere re- 
spectum, sed totum sue subjicete poles* 
tati, pro Lombardorum negocio qui 
pacis tractatui semper hoctenus im- 
pedimenta pararant.” 

' Matthew Paris, vol. v. p. 176. 
According to Matthew Paris, the king’s 
brother and the Duke of Burgundy 
begsed the Pope " ut regi, in discrimine 
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These efforts are remarkable in the case of a man so pious and 
with such a strong sense of justice as Louis, and it is difficult 
to believe he would have made them had he attached any 
weight to the charges of heresy against Frederick, or had he 
believed that the faults lay all on one side in his quarrel with 
the Church. While, however, the Pope could not induce 
him to treat Frederick as deposed or as a heretic, he would 
not support Frederick in his attacks on the Church, and 
when at one time (in 1247) there had appeared to be some 
danger of Frederick’s using force against the Pope at Lyons, 
Louis and his mother had at once offered to send troops to 
protect him.^ 

It was some time before arrangements were completed to 
elect an emperor in place of Frederick II. Finally Henry 
Easpe, the Landgraf of Thuringia, w^as accepted by the Pope 
as a suitable successor of Frederick, and in April 1246 Innocent 
wrote the archbishops and other nobles of Germany pressing 
them (raunemus, rogamus et hortamur attente mandantes) 
to elect Henry. He also wrote a number of the most im- 
portant lay princes individually, exhorting them to proceed 
quickly to aii unanimous election, but. not naming the person 
to be elected.* 


tanto conatituto et pro honore univor- 
Bali ecrlesise dimicanti, non segiiitcr 
Bubveniret, et Frcthericum. qui eolus 
inter omnea Chrietianos tantis poteat 
mederi periculis, ad paccm ecclcsias 
revocans humiliatum, ipsuin ad hoc 
induoeret, ut ipai regi jam pcene de- 
perato auccursum competena conferat 
et festinum,” and threat onod if he 
did not comply to make him leave 
Lyons. 

' Epis. See. XIII., vol. ii. 395, 17th 
June 1247. Innocent thanks Louis IX. 
and his mother and brothers for their 
ofier of military help, but asks them 
not to take action " quousque super 
hoc per nostrum mmcium vel speciales 
litteroa votum Apostolice Sedis agnoB- 
cas.” 

* L.C., 169. 2l8t April 1246. Inno- 


cent “ Archiepiscopis et nobilibua viris 
aliis prinripibuB Theutonie habentibuB 
potestatem eligendi Romaiiorum regem, 
in imperatorem postmodum promo- 
vendum. Quia inter ceteros or bis 
principes bonorem ecclesie ac imperii 
Romani tenemini specialiter procurare 
. . . eu confident! us vos ad id requirimus 
ot hortamur, quo nostris in hac parte 
boneplacitis libentius et promptius voa 
rredimuB parittiros.” Hence, as the 
Landgraf of Thuringia was willing to 
accept “ universitatem vestram mone- 
mus, rogamus et hortamur attente 
mandantes in remissionem peccaminum 
im'ungendo, quatinus de gratia apiiitus 
Bancti confiai eundem landtgravium in 
Bomanorum regem in imperatorem 
postmodum promovendum, cum pre- 
fatum impeiium ad presona vacore 
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Henry was accordingly elected, but none of the more im- 
portant secular princes attended. Henry died in less than 
a year, and many princes, induding Eichard of Cornwall and 
the Duke of Brabant, were unsuccessfully approached. Fin- 
ally, on the recommendation of the Duke of Brabant, his 
nephew Count William of Holland was selected to succeed 
Henry. Very extensive powers had been given to the legate 
in Germany to deal with recalcitrant clerics.^ William was 
elected, but again none of the greater secular princes, saving 
the Duke of Brabant, took part. 

Frederick, during the period between his deposition and 
his death, met with one great disaster, the defeat of his forces 
at Parma in 1248, and a serious loss in the capture of his son 
Enzio early in 1249. After this he seems to have improved 
his position considerably in Italy, and not to have lost ground 
in Germany. The Pope, on the other hand, appears at the 
time of Frederick’s death to have been losing ground. Intense 
dissatisfaction was caused by the heavy financial exactions 
necessitated by the expenditure entailed by his struggle with 
Frederick, and especially by the very extensive use he made 
of provisions and dispen-sations to strengthen his party. The 
intense feeling roused against the cuiia is shown by Bishop 
Grosseteste’s famous “ sermo ” before the Pope at Lyons in 
May 1250.* Another striking example of the stir caused by 


oosoatur, unaoimiter absque dilatiouis 
dispendio eligstis. . . In his letter 
to the King of Bohemia (I.c., 160 of 
same date) and certain other lay princes 
individually (also one bishop). Innocent 
does not lay down whom they are to 
elect. 

* Ii.c., 303, letter of instructions 
given by Innocent to his legate in 
Germany, 15th March 1247. "IV. 
discretioni tue ammovendi perpetuo 
tarn archiepisoopoB et episeopos quam 
slios ecclesiarum prolatos tue legationis, 
qui fuerint inobedientes ecclesie . . . 
ab amministratione spiritualium et 
temporalium suanim ecclesiaruin, et 
oontradiotores super hoc per oensuram 
ecclesiasticam appellatione postposita 


compestendi . . . liberam ooncedimus 
tenore presentium potestatem.” 

* Sermo Roberti Linconiensis Epig- 
copi, propositus coram Papa et Cardi- 
nalibuH, &c., 13th May 1260, vol. ii. p. 
250 f. of £. Brown's Fasciculus Rcrum 
Expetendanim et Fugiendarum. This 
was not a sermon, but a written state- 
ment, of which the bishop gave copies 
to the Pope and several of the 
cardinals, and which was read out, 
not publicly, but before the Pope and 
the cardinals. 

After enumerating a number of the 
evils due to bad pastors, he wrote 
(p. 262) : “ oAtrsA ; fons et origo 

hujus est hsDC ouxia ; non solum 
eo quod hsec mala non dissipat. 
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the struggle between the Pope and the emperor is afforded 
us by the proceedings of a league of French barons formed in 
November 1246 to oppose the encroachments of the Church. 
The members of the league pledged themselves not to allow 
clerics to try any cases saving where heresy, marriage, and 
usury were concerned, and they expressed their desire to see 
the Church restored to its primitive state. It is evident that 
such attacks as that of Frederick on the wealth of the Church 


had not been without effect.^ 

et has abominationea non pureat. 
cum ea sola hac maxima posait, 
«t ad hoc summe tcneatur, aed et 
eo amplius, quod ifsa quoque per 
Buas dispenaationea et provisionea et 
collationoa cura> paatoralia, tales, qualea 
praetacti aunt, jiastores, immo mundi 
perditores, in oeulis solum conatituit 
hoc ut provideat vits alicujus tom- 
porali, multa milUa animaruin pro 
quarum qualibet sempiterna vivifl. 
carda, Filius Doi morte turpiaaima 
voluit condomnari, devorationi eummi 
beatiarum agri trudit et aempitrmip 
morti. . . . (p. 263.) Noc dicat quia 
quod talia farit hire Curia propter 
Eccloaiie coinmunem utilitalom. Com- 
muncm utilitatera operati sunt aancti 
patrea per mali suflerentiain, et nuUo 
modo, quia et hoc modo illicitum, per 
mail actionem ; v:i> enim his qui dicunt, 
fociamus mala ut ovoniant bona, quo. 
rum damnatio justa est. , . . (p. 2.6.5.) 
Pot€>8tas autem pastorolis, qua* in 
virtute et potestate data est Aposlolis 
super omnia deemonia . . . data est 
otiam pastoribuB . . . plurimum est 
hodio, ot maxime in Anglia, coarctata 
et ligata. Primo, per exeniptiones . . . 
Secundo. Per potnatatem swularom 
. . . Tortio. Per Apellationumlicitionea. 
. . . (p. 257.) Hujus quoque curies 
. . . mundum replevit incoiistontia 
mentiendi, fugavit vorecundiam, odbi- 
bendi fidem chartis omnem abstulit, 
et non observondi fidem omnem con- 
tulit audaciam. Clamat enim mundu.s, 
quod biBC curia, contra pruceptum 


Evangolicum, quo dictum est Petro, 
Converte gladium tuum in locum 
suum, manu propria educit gladium 
matorialem etsi a solicitis de salute 
hujus sacrio sedis vehontisime timetur, 
ne, quod absit, veniat super earn ilia 
terri bills subjuncta Domini comminatio, 
Omnes onim qui acceperint gladium, 

gladio peribunt Et omnino timen* 

dum, imo magis pro certo tenendum 
est huio sacra! sedi quod illom quam 
nunc sontit poenarum precsentiaro et 
bonorum absentiam ind'ixerint super 
earn pro'dicts actiones mahe et con- 
similes ut evenirent ei bona ; et quod 
nisi in his et consimilibus absque mora 
se corrigat, cito profecto piivabitur 
bonis : ” 

' H.-B., vol. vi. 467, November 
1246. The magnates declared that 
clerics " jurisdictionom socidarimn prin- 
cipum sic absorbent ut filii servorum 
secundum suos logos judicont liberos 
ot filios liberorum . . . nos omnes regni 
majores atteiiti animi percipientoa 
quod regnuro non per jus scriptum neo 
per clcricorum arrogantiam, sod per 
Budores bellicos fucrit acquisitum, 
presenti decreto omnium juramento 
statuimuB et sancimus ut nullus clericus 
vel laicus aliuni de cotoro trobat in 
causam coram ordinorio judice vol 
delegato, nisi super heresi, matrimonio 
vel usuris . . . ut sic jurisdictio nostra 
roBsuscitata respiret, et ipsi hactenua 
ex nostra depauperatione ditati . . . 
reducantur ad statum Ecclesie primi- 
tive, et in contemplatione vivciites . . , 
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The death of Frederick marks an important stage in the 
contest between the Papacy and the empire, which had begun 
nearly two hundred years before between Gregory VII. and 
Henry IV 

Gregory had claimed very large powers as vicar of St Peter, 
not only over the empire but also over secular rulers generally, 
but they were extraordinary powers. Gregory was not con- 
tent with this, and endeavoured to obtain some secular control 
also, by extending to as many countries as possible a claim 
to feudal superiority by the Church of Pome. 

Innocent III., while careful to assert his powers as vicar, 
not of Peter, but of Christ or of God, also sought to bring 
the relations between the Papacy and the empire under 
definite rules. He maintained any subsisting feudal claims 
in other countries, and in the case of Sicily and England the 
exercise of his powers as feudal overlord played a consider- 
able part in his poUey, but on the whole he generally depended 
on his extraordinary powers as vicar of Christ. In the case 
of the empire he claimed a special position, inasmuch as the 
Western empire was the creation of the Papacy, which had 
transferred the seat of empire from Constantinople — a transfer 
to which the German princes owed the right to elect a king 
who became emperor when crowned by the Pope. He held 
that in virtue of this transfer the Papacy had the first and 


ostendant miracula que dudum a 
seculo receaserunt . . .” 

Innocent ansn^ered the attack of 
the barons by a letter to his legate 
in France (l.c., 483 f., 4th Februaiy 
1247), in which he directed big legate 
to point out to the barons how Charle- 
magne had confirmed the statute of 
Theodosius (p. 486) “ videlicet ut 

quicumque litem habeas (sive possessor) 
give petitor fuerit, vol inito lites vel 
decursis temporum curriculis, sive cum 
negotium peroratur sive cum jam ceperit 
promi sententia, si judicium elegerit 
sacrosancte eedis antistitis, illico sine 
aliqus dubitatione etiam si pars altera 
refragatur, ad episcoporum judicium 


cum sermone iitigantium dirigatur, et 
omnes cum cause que pretorio et etiam 
civili jure tractantur, episcoporum 
terminate sententiis perpetuo robur 
obtineant firmitatis et nogotio quod 
judicio eorum deciditur, nequaquam 
ulterius ab aliquo retractetur ; ex quo 
manifesta potest ratione perpendi 
quam iniquum videatur et absonum 
si honor Ecolesie que tam grandis 
hbortatis privilegio dotata dinosoitur, 
in ill is immiinitatibus que multo pre- 
dictis dinoBCuntur esse minores, hiis 
temporibuB decurtetur.” 

For this supposed edict of Theodosius 
of. vol. ii. p. 222. 
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last word in such elections. They were of vital importance 
to the Church, and it was for the Pope to decide whether the 
person elected by the princes was fit for empire and to settle 
disputed elections. He also appears to have assumed that 
certain rules apparently derived from ecclesiastical law were 
applicable to the election proceedings. The majority of the 
princes, on the other hand, denied that the Pope had any 
voice in determining whether the prince elected by them was 
fit for empire, and they also contended that electoral disputes 
could only be decided by the electors themselves. It was 
no doubt Innocent’s desire to conciliate as far as possible these 
opponents that made him so carefully avoid the use of the 
word “ confirmation ” in connection with his declaration in 
favour of Otto, and attempt to convince the princes that he 
was merely setting his seal on the legitimate and valid elec- 
tion of Otto, and was not tampering with their electoral 
rights. 

No new questions of principle appear to have been raised 
by Honorius III., but Gregory IX. went a step beyond Inno- 
cent in claiming that in virtue of Constantine’s donation the 
empire had been transferred to the Papacy, and that when it 
made it over to the Germans it still retained its overriding 
poi\er. He also claimed the two swords — i.e., the supreme 
authority in temporal and spiritual matters. While, however, 
the Church kept in its own hands the exercise of the spiritual 
power, it made over the sword of temporal power to secular 
rulers, to be exercised under its control. 

Innocent IV. again went a step further. According to him 
the donation of Constantine was not in the true sense of the 
word a donation, it was a recognition by Constantine that the 
empire (.and apparently all temporal power) belonged to the 
Church, and that Constantine bad up till then exercised a 
usinped and imlawful po>\er. Though Linocent put forward 
such far-reaching claims, his contest with the Hohenstauffen 
made it impossible for him to attempt in practice any such 
authority over temporal rulers generally, whatever may have 
been his theoretical views. 

Innocent also went a step beyond any previous Pope since 
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Gregory VII., by practically ordering some of the German 
princes to elect Henry Raspe in the vacancy created by 
Erederick’s deposition. As we have pointed out, however, he 
did not give such a direction to all the princes, and possibly 
his action in this case may be interpreted as an example 
of the Pope’s claim to the obedience of the clergy even in 
secular matters. 

While the papal claims were not acceptable to the majority 
of the German princes, a minority could generally be found, 
even among the secular princes, vrilling for reasons of imme- 
diate self-interest to support the Church, while increasingly, 
from the time of Innocent III., the Papacy insisted on the 
obedience of the great prince bishops, even in secular matters. 
The real mind of the princes has often to be gathered from 
their acts rather than from their writings, but Frederick had 
a chancery as efficient as that of the Papacy, and was well 
able to develop his views of the proper relations between the 
Papacy and the empire, and probably these views were gener- 
ally shared by the majority, at all events of the secular 
German princes. It is perhaps doubtful v hether they would 
have formally accepted Frederick’s argument that Gregory’s 
excommunication was invalid, because he was unworthy of 
his great office. Frederick at all events did not use this 
argument against Innocent IV. but pleaded in his case 
that the Pope had no authority to inflict temporal puni.-li- 
ments, and that his proceedings were vitiated by grave 
irregularities. Whatever the cause, Frederick’s excom- 
munication and deposition were not in practice effective in 
the case of a large number of the German princes, nor 
indeed in the case of the kings of other countries such as 
France and England. Both Henry III. and Louis IX. in 
their correspondence treat Frederick as still emperor, not- 
withstanding his excommunication and deposition. 

As we have seen, Frederick’s attack on the wealth of the 
Church, and on its interference in secular matters, found an 
immediate response among the French nobles, and though 
the agitation against the Church died away after Frederick’s 
death, it was a bad omen for the future. 
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The death of Frederick destroyed all chance of a united 
German empire strong in its German armies and the pecuniary 
resources of its Italian kingdom. It is impossible to say what 
might have happened had Frederick lived some time longer, 
but two important factors in the situation were that Frederick 
was not a beaten man at the time of his death, and that the 
unsparing use by Innocent IV. of all the ecclesiastical means 
at his disposal had stirred up strong feeling in Europe. 
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CHAPTER V. 

THE DEVELOPMENT OF THE THEORY OF THE TEMPORAL 
AUTHORITY OF THE PAPACY IN THE CANONISTS 
OF THE LATER THIRTEENTH CENTURY. 

It was with the pontificate of Innocent III., as we have seen, 
that the question of the relation of the temporal and spiritual 
powers again assumed something of the same importance as 
had belonged to it in the great conflict between Hildebrand 
and Henry IV. ; and it is in the Decretal letters of Innocent 
III, that we must look for the ultimate sources of the extreme 
view of the papal authority in temporal matters which was 
developed in the second half of the thirteenth century. 

It must, however, be observed that while Innocent III. 
often used phrases which were capable of this development, 
he was himself careful, at least in his strictly public utterances, 
to refrain from drawing out these conclusions. It was Innocent 
rV., especially in his ‘ Commentaries on the Decretals,’ who 
did this, and it is to him that must in the main be traced 
the principles set out by the great Canonists of the later 
thirteenth century, like Hostiensis and William Durandus. 
They may indeed, with regard to this matter, be called the 
pupils and followers of Innocent IV. 

It is, as has just been said, in his ‘ Commentaries,’ much 
more than in the actual Decretals, that we must look for 
Innocent IV. ’s theory of the relations of the temporal and 
spiritual powers. It is, indeed, a curious and rare spectacle 
to see a great Pope acting in two capacities, sometimes as a 
legislator and sometimes as a commentator upon the laws, 
and even upon his own judgments, and we should venture 
to say that Innocent IV. was quite conscious of the difference. 
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In Ills decrees he is issuing judgments and dogmatic state- 
ments, while in his ‘ Commentaries ’ he is giving his opinions 
as a Canonist. 

We must therefore begin our consideration of the extreme 
theory of the later tliirleenth century by an examination 
of the principles set out hy Innocent IV. 

The Pope, he says in one passage, has received his power 
of making canons from Christ Himself, while the emperor 
draws his authority as a legislator from the Boman people ; ^ 
this is only a particular statement of the more general 
principle that the source and nature of the papal authority 
was very different from those of the temporal rulers. 

In his comment on his own decree deposing Frederick II. 
he draws out and generalises the significance of his own 
action, and asserts that, inasmuch as Christ, even when 
he was in this world, was from all eternity the natural lord, 
and could hy natural law have deposed emperors and kings, 
so also his vicars — that is, Peter and his successors — could 
do the same j for he would not have been a wise lord if ho 
had not loft a vicar who should exercise his authority.* Again, 


* Innocent IV., * Apparatus ad quin- 
que libroa decretalium,' i. 7, 1 (cum 
ex illo privilegiu). Tu es Petrus etc., 
usque, tibi dabo claves rogni colorum ; 
quo privilegio Komanam ccclcsiam 
omnibus ecclosiis prctulit, et ci ligandi 
atquo solvendi potestatein contulit 21. 
Di. in novo ot c. quamvis (Dccrctum, 
D. 21, c. 2 and 3). Propter illud spocialo 
privilegium potestatem h.ibet condeudi 
canones per quos miijnre.s ccelcsiic 
cauBBi referantuT ad eum. (Dominu.’i 
noster) Imporator autem habet a 
populo Romano. Insti. do jure nat. 
sod qui (Institutes, i. 2, 2). 

» Id. id., ii. 2, II. in VI., c. 7. ‘ Ad 
apostolicae Sodis ’ (VI., ii. 14, 2) (p. 130) : 
“ Nam ChristuH (llius Dei, dum fuit 
in hoc seculo, ot ab etemo Dominus 
naturaJis fuit, ot de jure naturce in 
imporatoros et quoscimque alios sen* 


tentios depositionis ferre potuisset et 
damnationis et quoscunque alias ut 
poto in persoHM quas creaverat et 
donis naturalibus et gratuitis donaverul 
et in esse conservaverat : eadem 
rationo ot vicariiis ejus potest hoc, 
nam non videretur dLsoretus dominus 
fuisse. ut cum revercutia ejus loquar, 
nisi unicum post se, talem vioarium 
roliquisBOt, qui ha'c omnia posset ; fuit 
autpin iste vicarius ejus Petrus, Matt. ; 
XVI., ultra medium, et idem dicondum 
pst de successuribus Petri, cum eadem 
absurditas sequeretur si post mortem 
Petri humnnam naturam a se creatam 
sine rogimine unius personas roliquissot, 
et arg. ad hoc s. qm fil. sint legs. Per 
venerabilem (Decretals, iv. 17, 13) ultra 
mo. do hoc not. s. de foro competenti, 
licet (Decretals, ii. 2, 10).” 
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in commenting on the famous Decretal of Innocent III., 
‘ Per Venerabilem,’ where Innocent III. had said that the 
Ttin g of Prance did not recogoise any superior in temporal 
matters, Innocent IV. says that this may be so “ de facto,” 
but while some say that “ de jure ” he was subject to 
the Boman emperor, he himself says he is subject to the 
Pope.^ 

It is apparently on a similar principle that Innocent IV. 
justified his action in requiring the Portuguese barons to 
accept his appointment of a guardian or “ curator ” of the 
kingdom, on account of the king’s incapacity. He maintains 
that in such a case it is for the superior to appoint a 
“ curator,” and if there is no other superior the Pope should 
do this.® 

Innocent IV. is clearly developing the position that he is 
the final superior, even in temporal matters, of all secular 
authorities, and we should conjecture that this is the meaning 
of his assertion that the Pope is the “ judex ordinarius ” 
of all men,® though this interpretation might be disputed. 

Again he draws out a statement of Iimocent III. about 
the election of the emperor, to a conclusion which may be 
suggested by the words, but is certainly not asserted. In- 
nocent III. in a well-known Decretal letter had defended 

* Id. id., iv. 17, 13 (Becognoscat). ducibuB, conutibus, et aliis qui habent 

De facto, nam de jure subest Impvra- jurisdictiouem super alios. Aliis autem 
tori Romano, ut quidam dicunt, nos non datur curator, nisi sint furiosi, 
contra, immo PajMe ; cf. ii. 27, 23 : vel prodigi C. do cur. fur. (Cod., v. 70> 
Alii tomen dicunt quod tegee omnes (Assumptus) bone dicit, sit assumptus, 
in integrum rostituunt, quia non q. per alios est enim hoc ordinarium, 
sunt sic Imperatoribus subditi, eed quod curatorem regibus et simiiibus 
Papas soli in dubiis et gravibua personis petant subditi, et superior 
artiouUs. proximus debet ipsum concedere, et 

* Innocent IV., ‘ Apparatus,’ i. 10, si non habet alium superiorem. Papa 
0 . II. in VI. ' Grandi ’ (VI., i. 8, 2) hoc facore debet arg. s. qui fil. sint 
(Utilitate) no. causas justos dandi legj. Per venerabilem (Decretals, iv. 
curatores regibus, scilicet si nesciunt 17, 13) ft. de tu. et cu. da. divi (Dig., 
suum regnum defendere, vel in eo 26, 5, 24). 

justitiam et pacem servore, et maxime ' Id. id., ii. 2, 17. Sol. Hio non 
religiosis personis, locis, et pauperibus, consentit in alium judioem nisi suum, 
et etiam, quod plus est, si nesciunt quia papa judex ordinarius est om- 
perdita recuperare, et idem quod nium, 0, q. 3. Cuncta (Decretum. 
diximus in regibus, servandum est in C. 0, 3, 17). 
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his interposition in the election of Philip of Swabia ; he re- 
pudiated the claim “ to elect ” the emperor himself, but 
asserted his right to declare a candidate unfit for the office, 
and, in the case of a disputed election, to recognise the candi- 
date whom he preferred. Innocent IV. in his comment 
develops this into the assertion that if the electors were 
negligent in carrying out their function, the Pope had the 
right to appoint the emperor.^ 

The most comprehensive statement of Innocent FV.’s 
conception of the authority of the Pope in temporal matters 
is to be found in his observations on that Decretal letter in 
which Innocent III., wliile instructing the bishop of VerceDi 
to declare null and void any letters which might be produced 
from tlie Holy See dealing with matters which belonged 
to the secular courts of Vercelli, asserted that if the secular 
court failed to do justice, an appeal could be made to the 
bishop, or to the Pope himself, especially at a time when 
the empire was vacant.® Innocent IV. admits that the 
prohibition of the interference of the ecclesiastical authority 
with the normal jurisdiction of the secular court is right, 
but he draws out the significance of the right to intervene 
in the case of defect of justice in great detail, and especially 
lays stress upon the authority of the Pope during a vacancy 
of the empire. There is a special relation between the Pope 
and the emperor, he is “ advocatus ” of the Pope and takes 
an oatli to him, and holds the empire from him, and therefore 
the Pope takes the emperor’s place during a vacancy. (If 
Innocent IV. does not actually say that the emperor is a 
vassal of the Pope, ho seems plainly to imply it.) 

If other kings or princes who have no superior are neg- 
ligent, the Pope succeeds to their jurisdiction, not because 
they hold tlie kingdom from liim, but in virtue of that fulness 
of power (plenitude potestatis) which he possesses as vicar 
of Christ. Some say that the Pope must not interfere in 


* Id. id.f i. 6, 34. Scd eis ncgh- 
gontibus eligere, imperatorom Papa 
eliget, et si plures elegerunt. Papa de 
jure cognoBcet inter eos, ot diffiniet et 
VOL. V. 


m aliqua partium erit contumax, nihi- 
lominus parte altera absente poteut 
procedere. 

' Docretals, ii. 2 , 10. 


X 
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the afEaiis of vacant kingdoms unless appeal is made to 

him.^ 

After enumerating the various cases in which the ecclesi- 
astical judge can interfere in matters belonging to the secular 
jurisdiction, he answers the objection which may be made 
that these principles rest only upon the decisions of the 
popes themselves, and warns men that in arguing thus they 
are incurring the guilt of sacrilege. In order to make this 
clear, he sets out his conception of the origin and nature of 
the government of the world. 

From the creation of the world to the time of Noah, God 
governed the world, he says, directly. From Noah to the 
com i ng of Christ God governed the world by various ministers, 
patriarchs, judges, kings, priests, and others. This con- 
tinued till the coming of Christ, who was Himself the natural 
lord and king. Christ established Peter and his successors 
as His vicars. Therefore, though there are many different 
offices and forms of government in the world, men can always 


^ Innocent IV., 'Apparatus,' ii. 
2, 9. (Irritos.) Cum enim papa in eis 
jurisdictionem non habeat, jurisdictio 
vel litore data; contra cos non valent, 
neo quod per eas fit, ar^;. C. no do sta. 
defun. 1. pen. (Cod., vii. 2i, 7) ot 
videtuT mirum quod post subjungit 
duznmodo etc., quia, si iiritip sunt 
quo. modo acilicet per negUgentiam 
convoJesount. . . . Clausula autem qus 
hio aducitur, dummodo etc., non 
oontradicit, quia non est sonsus eius 
literffi, ut liters prius impotratso 
valeant, si contingit judicem secularem 
fieri negligentem. Bed hoc vult dicore 
quia cum fuerit negligens, quod ab 
eo poasit appellari ad Papam ot super 
appellationem licite alia; Uter« impe> 
tiari. (Ad tuam.) Hoc jus habet 
episcopus in terra, quod ad eum ap- 
pellatur, sod ad Papam jure imperii 
appellatuT. (Vacante.) Hoc est prop- 
ter defectum imperii, in jure enim 
tantum imperii papa succediL . . . 
Nam specialis conjunctio est inter 


Papam et Imperatorom, quia Papa 
eum consocrat ot ezaminat et ont 
Imporator ojus advocatus, et jurat oi, 
et ab eo imporium tenet, s. ile eloc- 
tioTOs venerabiiem (Decretals, i. 6, 34), 
t. fi3 diet, ego et c. tibi domino (Decre- 
tum, D. 63, c. 30 and 33). Et inde est 
quia in jure quod ab occlcsia Romana 
tenet, succodit Papa, imperio vacante. 
. . . Sed quid si alius rex est negligens 
vel alius princeps, qui superiorem non 
habet T dixirous idem, scilicet quod 
succedit in jurisdictionem ejus, arg. 
16, q. 6, item ab'us (Decretum, C. 
XV. 6, 3) et do oloctiouc, quum inter 
universas, in fi. (Decretals, i. 6, 18.) 
Bed hoc non iacit quia ab eo teneat 
regnum, sed de plenitudine potestatis 
quum habet quia vienrius ost Cbristi, 
a., tit. prox. novit v'er. non enim 
(Decretals, ii. 1, 13) vel die, quia 
vacantibuB regnis, non poterit so in- 
tromittoro, nisi ante peterctur in modo 
denunciationis, ut predicto c. novit 
(Decretals, ii. 1, 13). 
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have recourse to the Pope when need arises, whether it is 
a difflcolty about law, and the judge is uncertain what judg- 
ment he ought to give, or a practical difficulty when there 
is no superior, or when the judges cannot secure the execution 
of their judgments, or will not render justice.^ 

To complete the account of the position of Innocent IV., 
we may observe that he is clear that the authority of the 
Pope extends not only over Christian people, but over the 
infidels and the Jews. He refers to this at the end of the 
passage which we have just been considering, and develops 
it at length in a later passage.® In this place also he appeals 
to the evidence of the “ Donation of Constantine ” as showing 


‘ Id. id. Sod dioet aliquia, hoo 
summi pontificea statuere pro ae : unde 
quum non aine culpa eacrilegii loquatur, 
non cat aibi tonta Sdea adliibonda, R. 
de inter, ac 1. de xtato, § 1 (Dig., xi. 
1, 11). Sed hi ei diligenter attendunt 
quod dicunt, veri Hac-rilegii culpam 
incurrunt. Qvtod ut mcliua intelligas, 
eat prenotandum, quod Doua creavit 
in prinoipio caelum et terras, ot omnia 
qua; in eis aunt, angelicam et liumanara 
naturam, spiritualia et temporalia, 
ipsaque per se ipsum rexit, sicut factor 
rom suam gubemat, et bomini quoin 
fecit prawepta dedit, ct tranagredienti 
pcenam iraposuit, ut Gen. II., Ex 
Omni ligno, etc. . . . Et tempore Noe, 
coepit Deus croaturaa suas regere per 
ministros, quorum primus fuit Noo. 
... In hac autem vicaria succcsscrunt 
patiiarclia*, judices, regos, socerdotes 
et alii, qui pro tempore fuerunt in 
regiinino populi J udoorum, ct sic duravit 
usque ad Christum, qui fuit naturolis 
Dominus et Rex noster, de qua dicitur 
in I’sal. : Deus judicium tuum regi 
da, etc. . . . Et ipse Cliristus Jesus, 
vicarium suum constituit Fetrum et 
succossores suos, quando ei dedit claves 
rpgni ccrlorum, et quando dixit ci : 
Fasce ovos moos. Licet in inulta dis- 
tiiu'ta sunt olHcia et n'gimina mundi, 
tamen quandocunque necesso est od 


Fapam requirendum est, aive sit noces- 
sitas juris, quia judex dubius est, 
quam sententiam de jure proferre 
debeat, vel necenaitas focti, quia alius 
non ait judex superior, sive facti, puta 
quia de facto minores judices non 
poBsunt suas sententias exequi, vel 
nolunt ut debent justitia i exercere, 
*., qui SHi sint logi., per vencrabilem 
(Decretals, iv. 17, 13). Cf. id., v. 39, 49, 
* Id. id., iii. 34, 8. Bene tamen 
credimus qued Fapa qui est vicarius 
Jesu Christi, potestatem habet, non 
tantum super Christianos, sed et super 
omnes iufideles ; quum enim Chiistua 
habuerit super omnes potestatem, undo 
in Fsalmo, Deus judiciiun tuum regi 
da . . . Omnes autem tarn fidolos quam 
infidoles oves sunt Christi, per crea- 
tionom, licet non sint do ovili occlesiae. 
Et sic {>or predietom apparet quod 
Fa^ia super onmos habet jurisdictionem, 
et potostatom do jure, licet non do 
facto. Undo per potestatem quam 
habet Fapa, credo quod si gentilis, 
qui non habet legem nisi naturss, si 
contra legem natura; facit, potest licite 
puniri per Fapam. . . . Item Judeos 
potest judicare Fapa, si contra legem 
EvAngolii faciunt in moralibus, si 
oorum prelati cos non puniunt, et 
oodem mode si bereaes circa suam 
legom inveniant. . . . 
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that the Pope now held the authority of the Boman Empire, 
but he admits that it might be argued that this applied only 
to the West.^ 

When we endeavour to sum up the principles which In- 
nocent IV. thus set out with regard to the authority of the 
papacy in temporal matters, it is, we think, evident that 
he had developed the incidental phrases and suggestions of 
Innocent III. into something like a definite system. 

As we have said, he did not in so many words say that the 
emperor was the vassal of the Pope, but he maintained not 
only that the Pope had the right to reject an unfit candidate 
for the empire, and the right to decide in disputed elections, 
but that, failing the action of the electors, he could himself 
appoint ; and he definitely says that the emperor held the 
empire from him. 

He claimed to be the ultimate “ superior ” of all States, 
and this in virtue of the fact that he was the vicar of Christ, 
for Christ was lord and king of all the world, and had com- 
mitted his authority to Peter and his successors, the popes. 
It does not seem too much to conclude that in Innocent IV. ’s 
view all temporal as well as spiritual power in principle 
belonged to him.* 

The canonical theory of the temporal authority of the 
papacy had thus been profoundly modified by Innocent IV., 
and it is to this that we must trace the principles represented 
by Hostiensis and William Durandus. 

It is natural that it is in discussing the relations of the 
emperor to the papacy that this is chiefly develoi)ed, though, 
as we shall see, their theory is not limited to this. 


* Id. id. Item terra sancta justo 
bollo victa fuit ab imperatore Romano 
post mortem Christi, unde licitnm oat 
Papas ratione imperii Romani quod 
obtinet, illud ad suam jurisdictionem 
revocore, quia injuste expolistus eat, 
et ab eo qui non habuit jus apoliandi 
eum. Et base ratio sufficit in omnibus 
aliis terris, in quibua imperatores 


Romani jurisdictionem habuerunt, licet 
posse diei, quod hoc jure, scilicet ratione 
imperii non possit, eum ccclesia non 
faabeat imperium msi in occidentem, 
90 Dist. Constan. (Decretum, D. 90, 
13, U). 

* Cf. his interpretation of the 
Donation of Constantine citod on 
p. .300. 
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Hostiensis’ treatment of the subject is set out in great 
detail in a passage in his ‘Summa Decretalium,’ in which 
he discusses and develops the implications of the well-known 
Decretal letter of Innocent III. as to the propriety of his 
legitimising the children of the Count of Montpellier, ‘Per 
Venerabilem.’ ^ He sets out his own conclusions with con- 
fidence, but it should be observed that he recognises that 
other Canonists had taken a different view. 

It is, he says, contended by some that the Pope should 
not interfere in such a matter as legitimisation for secular 
purposes, but should leave this to the emperor ; on the 
other hand, it may be argued that the Pope can and ought 
to interfere in temporal matters. He first cites a Canonist 
whom he designates H. (Huguccio) as saying that the 
emijeror holds his power over temporalities from God only, 
as the Pope holds his power in spiritualities, and thus the 
two jurisdictions are distinct. He then cites the two 
Canonists, Alan and Tancred, as maintaining that while the 
“ imperimii ” comes from God only, the emperor receives 
the use of the temporal sword from the Church, and that 
therefore the Pope is greater, and can use both swords, 
for the Lord and Moses used both swords. 

Having thus set out the antithetical judgments, he gives 
his own opinion in careful and measured terms. Ho begins 
by maintaining that the two jurisdictions are not only distinct, 
and that each comes from God, but the spiritual comes much 
nearer to God, and is therefore the greater. The “Sacerdotium ” 
and the “ Imperium ” do not differ much as to the source 
from which they proceed, but they differ greatly in majesty. 
It is this, he says, which is symbolised in the difference between 
th^unction of the bishop and the king. The difference is 
like that between the sun and the moon. He admits that 
this analogy had been differently interpreted by various 
doctors, but he urges that it may be properly said that as 
the moon receives its light from the sun, so the royal power 
receives its authority from the priestly, and as the sun illumi- 


‘ Decretals, iv. 17, 13, Per venerabilem. Cf. vol. li. p. 232. 
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nates the world by means of the moon at night, so the priestly 
office illuminates the world by means of the royal, in those 
matters which it cannot deal with itself, such as the judgment 
of blood. 

He concludes, therefore, that while the two jurisdictions 
are distinct, as far as their exercise is concerned, the emperor 
holds the empire from the Boman Church, and may be called 
its “ Officialis ” or vicar. It was the Eoman Church which 
transferred the empire to the Germans. The Pope therefore 
confirms and anoints and crowns the emperor, and can censure 
and even depose him. The Pope is therefore the superior, 
but he should not interfere with that which has been properly 
done by the emperor in temporal matters, except perhaps 
in special cases (in casibus) ; the Pope, therefore, takes 
the place of the ruler in the vacancy of the kingdom 
or empire. 

There is thus “ quoad majestatem ” only one head — 
namely, the Pope, for there is only one God, one Head, the 
Lord of things spiritual and temporal, and he committed 
all things to Peter, and Peter had both swords. The Lord 
of Lords gave him two keys, not one only, the one for 
spiritual, the other for temiwral things, (llostiensis is, 
however, careful to add that the words of our Lord had 
been interpreted in many other ways.) We are one body 
in Christ, and it would be monstrous that we should have 
two heads. This is what is implied in the Donation of 
Constantine, and if any one were to maintain that Con- 
stantine had not the right to grant this, he might as well 
say that the people had not the right to transfer their 
authority to the prince.^ 


* Hoatiensis, ‘ Sumraa aupor titulis 
deoretalium,’ iv. 17, 13 (Qui filii sunt 
legitimi), 0 : Qualiter et a quo filii 
illegitimi legitimentur, vel aui fiant. 
Et quidem, logitimeintur per principein 
temporalem, quo ad temporalia, per 
■piritualem quo ad apiritualia : quia 
juriadictiones aunt diatinctce : ut in 
authent. quomodo oportet epiacopo, in 
principio collationis (Nov. Justinian. 


VI. Pr®f.) i. de consecr. diet. III., 
celebritatom, in fin. (Decretum, de 
cons. D. III., 22, 2). Non ergo papa 
debot intromittcre so de logitixnatione 
facienda, quo ad temporalem horedi- 
tatem, aed debet hoc diraittere imp>era- 
tori, ut diet. VIII., quo jure (Decretum. 
D. 8, 1), t., c. lator et c. cauaam (Decre- 
tala, iv. IT, 6, 4), aliaa poneret falcem 
in mcaaem alienam ; ut s. de electione. 
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In his “ Commentary ” on the Decretals he adds two import- 
ant contentions, that if the electors are negligent and do 
not elect an emperor, the Pope elects. If several are elected 


veuerabilem (DocrctaJs, i. 6, 34) quod 
non est faciendum ut 6. q. 3, a. 1 
(Decretum, C. 6, 3, 1). 

Bed contra, quia Papa etiam de tem- 
poralibiis, se potest et debet intro- 
mittere i. eo c. 1 (Decretals, iv. 17, 1), 
XX., q. III. prsesena (Decretum, C. 
20, 3, 3) XV., q. VI., Alius (Do- 
cretum, c. lli, 6, 3) XXIV., q. 1. 
loquitur (Decretum, c. 24, 1, 18). 
H. dixit quod imperator a solo Deo 
hahet potestatem in tomporalibus, 
papa in epiritualibus, et sic jurisdic- 
liones sunt distinctoj, ut dicunt priraeD 
concordantiae : tamen eoronam rocipit 
a Papa et f^ladium ab altari, 93. Dist. 
legitimos ( 1 ), et otiom ante f uitimperium 
quam apostulntus. Ala. et T. dixerunt, 
quod quamvis imporium a solo Deo 
dicatur prooesaisse, exocutionom tamen 
gladii temporalie accepit ab eculesia, 
quare Papa major est ; et utroque 
gladio uti potest. Nam et Dominua 
utroque glodio usua oat, et Moysos, ad 
hou a. do ju. iiovit (Docrelala, ii. 1. 13), 
et do majo. et ob. solitse (Deeretala, 
i. 33, 6). Ego juriadictiones distinctos 
osscro : et utramque a Deo proceasisso : 
ut dicit auth. quo modo oportet opis- 
copoB (Nov., VI., Prof.) tamen quanto 
altera magis Deo appropinquatur tanto 
major eat : ergo sacerdotium majus. 
Quod probatur cx ordine scripturie 
dicta auth. (Nov., VI., Prof.) ; et sic 
intellige, quod non multum discrepant 
sacerdotium et imperium, ut in autbent. 
de alien, aut permut. re ecclos, § si 
minus col. II. (Nov., VII., 21). Non 
multum discrepant quo ad principium 
unde procedunt, sed multum discre- 
pant, quo ad majoritatem. Inde est 
quod caput episcopi inungitur, sed 
armis regis : ot opiscopus clirismate, 
et rex oleo, ut soias, quod episcopus est 
vioatius capitis nostri id est Christi, 
et ut ostendatur quanta sit differentia 


inter authoritatem pontificis et prin- 
cipis potestatem, ut a. de sa. un. c 
unico S unde in veteri testamento, et 
prsecedenti (Decretals, i, 16, 1, 6). 
Quia quanta est differentia inter solem 
et lunam tanta est inter sacerdotem 
et regalem dignitatem, ut a. de majo. 
et. obe. solito § prieterea ad fin. (De- 
cretals, i. 33, 6 § 4). Quffi verba licet 
por doctores diversimode exponantur, 
tu tamen die quod sicut luna recipit 
claritatom a sole, non sol a luna, sio 
regalis pulcstas recipit authoritatem 
a sacerdotali, non e contra ; sicut 
etiam sol illuminat mundum per 
lunam, quando per se non potest, 
scilicet, de nocte, sic sacerdotaUs dig- 
nitas cloriQcat mundum per regalem, 
quando per so non potest, scilicet ubi 
agitur do vindicta sanguinis, ut no. a., 
ne ele. vel mona. § quae S'.mt permissa 
clericis vers, episcopus. (Decretals, 
iii. 50, 6) undo et 1. secularis debet 
servire canonicie, 10 di. lege (Decretum, 
D. 10, 1) t. de privi, c. 2 (Decretals, 
V. 33, 2). Per hoc etiam innuitur. quod 
septios millioH et sexconties ot quad- 
ragesies quater, et insuper ejus medie- 
tatem est major sacerdotalis dignitos 
quam regalis ..... 

Et in summa hujus majoritas com- 
probatur, turn ratione ordinis scrip- 
turae ut dixi, a., vor. ego, turn ratione 
subject!, quod nobilius et majus est, ar. 
C. de sacros, ec. sancirous (Cod., ii. 
1, 22), XII., q. 1 cepimus (Decretum, 
C. 12, 1, 24), ot quanto quis melioribus 
preest, tanto magis ipse meijor et hones- 
tior est. in auth., de defense, civi. § 
nos igitur. Col. III. (Nov. 15, Pref.). 
Turn ratione natural!, ut patet, a. e. 
ver. qui verba et seq. Item, contra 
sicut et a. prater naturalem et huma- 
nam rationem filius Dei incamatus et 
natus est, sio jurisdiotio spiritualis 
quam eoolesise reliquit contra et a. 
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it is for the Pope to hear and determine, and if one of those 
elected is contmnacions, he can proceed in his absence. If 
the claims of the various persons are equal, he can decide as 


prater naturam juiisdictionis trahit 
ad se principnlem juriediotionem tern- 
poralem, si id quod de jurisdictions 
spirituali est in ea incidat. . . . 

10. Turn authoritatibuR sanctorum 
dicentium, quod quanta est differentia 
inter metaUi plumbum, et auii fulgorem, 
etc., ut OS Dist. duo stmt, et c. cum 
ad verum (Decretum, D. 96, 10 et 6). 
Ideo quamvis jurisdictionos sunt dis- 
tinctae quoad executionem, tamen 
imperator ab ecclesia Romans imporium 
tenot, et potest did officialis ejus, seu 
vicarius. Ccclesia Romana in perso- 
nam magnifici Caroli a Grtecis trans- 
tulit imperium in Goimanos. Rt Papa 
ipsum confirmat, et inungit, et coronat, 
vel reprobat, et etiam deponit, ut patot 
«. de ele., vcnerabilem (Decretals, i. 6, 
34). Nec enim lex imperatoris legore 
potest nisi illos quos Romanorura lex 
tenet, ot ecclesia? cstholicte sanctio. 
Quia extra non est imperium. ut in 
auth. ! de non alie. aut permu. re ec. 

§ pen. col. II. (Nov., VII., Epil.). Ergo 
Papa superior est argu. t. do ele. 
innotuit (Decretals, i. 6, 20) ff. do arb. 
nam magistretus (Dig., 4, 8, 4) a. do 
majo. et obe. cum inferior (Decretals, i. 
33, 6). Verum tamen quod n'te factum 
est, per imperatorem in temporalibus, 
non debet infringi per Fapam, nec 
debet se intromittere de subditis im- 
peratoris, nisi forte in casibuH, sicut 
dieitur de arcbiepiscopo quoad subditos 
suffragaaeorum ut no. «. de o£9. ord. 
quid pertinet ad officium suum, versi. 
est autem archiepiscopus (Decretals, 
i. 31) ot seq. et hoc expresaim com- 
probatur s., oo. per venerabilem § 
rationibus ibi, verum etiam in aliis 
regionibuB, etc. (Decretals, iv. 17, 13). 

Ergo vacante regno et imperio sue- 
cedit Papa, ut s. de elect : inter uni- 
versas (Decretals, it 6, 18) et no. casus 
s. de fo. comp, quibus ex causis versi 


item in curia Romana et seq. (Decretals, 
ii. 2. 10). 

Ncc mirum quia Christus reliquit 
ipsum successorem, seu vicarium suum 
proximiorem, et majorom, ut i., e per 
venerabilem § sane. (Decretals, iv. 17, 
13), «. de transl. quanto (Decretals, 
i. 7, 4). Ergo quo ad majoritatem, 
unura caput est tantum, scilicet Papa : 
unuB debet tantum esse caput nostrum, 
dominus spiritualium et temporalium : 
quia ipsius est nrbis et plenitudo 
ejus : ut a. de deci. tua nobis (Decretals, 
ill. 30, 26). Quia omnia commisit 
Petro, a., do maio. et obe. snlitee 
(Decretals, i. 33, 6) et de elec, signific. 
in fi. (Decretals, i. 0, 4), et Petrus 
utrumque gladium habuit. Unde 
dixit, ecce duo gladii hie. Ideo etiam, 
dominus dominorum, non sine causa, 
dixit Petro : " Et tibi dubo claves 

legni ccelorum,” et no. non dixit 
elavom, sed claves, sciUcet dua.s, uuam 
qnie claudat, et aperiat, liget et solvat 
quo ad spiritualia, aliam qua utatur 
quoad tcmporalia. Licot hoc verbum 
multis aliis niodis exponatui, ut no. 
t., de poo. sub. rub. de romissionibus 
(Decretals, v. 38), ad hoc t. per vene- 
rabilem § rationibus (Decretals, iv. 17, 
13), XL. dist. e. 1 (Decretum, D. 40, 

1) , 21 dist. in novo (Decretum, D. 21, 

2) , XX. di. (Decretum, D. 20, Pref.) 
cum enim unum corpus simus in 
Christo, pro roonstro esset, quod duo 
capita haberemus, ut a. de off. ord. 
quoniam (Decretals, i. 31, 14). Hoc 
etiam expressim innuitur 06 Diet. Con- 
stantinus (Decretum, D. 96, 4) et si 
dices ConstantinuB non potuit ilia con- 
oedere, roapondebo, ergo nec populos 
potestatem suam in principem trans- 
ferre, quod tamen falsum esse con- 
stat : super quo vide quod no. a. de 
Constit. quis possit, versi item populus 
et seq. 
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he pleases.^ This is a somewhat large interpretation of the 
well-known Decretal letter of Innocent lU., and is no doubt 
based on Innocent IV. 

Some of these judgments are related to the emperor alone, 
but others have a more general significance, and we must 
therefore turn to some other passages in his works. In his 
“ Commentary ” on the Decretals we have some important 
statements on the relations between the temporal and spiritual 
powers in general. The spiritual power is superior to the 
earthly in three points : in dignity, for the spirit is greater 
and more honourable than the body ; in time, for it was 
earlier ; and in power, for it not only institutes the temporal 
power bat also has authority to judge it, while the Pope 
ctinnot be judged by any man, except in cases of heresy.* 
In another passage in his ‘ Summa ’ he again says that the 
Pope has both swords, and that he thus deposes kings, and 
not only creates kingdoms but transfers them. For the 
Pope receives from God alone the authority of the earthly 
and heavenly empire.® 

^ Hostionsi<;, ‘Id Decretalium Libris Nescitia quoniom angelos Judicaviinus, 
Commentani,’ i. 6, 34 (21), Eloctoribua quanto naagia aecularia ”). . . . Ipaa 
igiturnegligontibuaimpcratomnaeligore. tamon apiritualia et ai deviet a nemine 
I’apa pligct, ct ai plurea elccti aunt, do judioatur, . . . quod do Fapa omnino 

jure utriusquo cognoacot. ot dilHniot, verum eat, 9, q. 3. Nemo. etc. c. 

ct si aliqua purtiiim contumax fuerit, aliorum (Docretum, C. 9, 3, 13), excepto 
non ohatante ipaiua absentia, in causa critnine hercseos, XL. D, si Papa 
procedit, t. eo. extra, d. ii. etatuimus (Decretum, D. 40, 6). 

(OecFotols, VI., i. 6, 1 ). Et si ' Hostiensia, ' Summa super titulis 

omnia paria aunt favore potuorit cui Decrotalium,’ i. xv. 8. Nam ab illo 
voluorit. (Papa) omnia dignitas ecclosiaatica 

’ Hoaticnais, ‘ In Decrotalium Libris origiuem aumit. XXII., di. c., I. 
Commontarii,' i. 16, 1, 40. Spiritualis (Decretum, D. xxii. 1), et utrumquo 

(poteatas) prior eat torrona in tribua, gladium liabet, XXI., dist. c. 1. (De- 

aeilicet, in dignitate sivo majoritatc, cretum, D. xxi. 1), LXIII., diet, tibi 
in quantum spiritus ost major et domino (Docretum, D. 63, 33) ; unde 
dignior qiiam corpus. . . . Item prior et reges deponit, ut XV., q. VI., alius, 
est inatitutione . . . domum por et c. nos sanctorum et c. curatos 
sacerdotium, jubente Domino, regalis (Decretum, C. xv., B, 3, 4, 6), I q. IV., 
potestas est ordinata, . . . sed et prior quia prscsulatus (Decretum, C. i. 4, 5), 
est in potestate sive auctoritato, nam 96, diet, duo sunt (Decretum, D. 96, 
spiritualis autoritas terrenam potos- c. 10); et non mlum regnum con- 
tatem institucre habet ut sit ; judicare stituit, imrao trronfert. s., de ele. 
autem si bona non fuerit (I., Cor. VI. venerabilem (Decretals, i. 6, 34) . . . 
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In another passage in the “Commentary” he discusses 
that Decretal letter of Innocent III. in which, while forbidding 
an appeal in ordinary circumstances from the secular court^s 
at Vercelli to the papal, he allows this in cases of a failure 
of justice, especially in the vacancy of the empire, and where 
there was no superior to whom appeal could be made. 
Hostiensis founds upon this the conclusion that if a king 
or other prince, who has no superior, dies, or is negligent in 
administering justice, the Pope succeeds to his jurisdiction, 
and this is founded not on the “jus commune,” but on the 
“plenitude potestatis ” which the Pope possesses as the 
vicar of Christ. Hostiensis, however, admits that there is 
a difference of opinion about this.^ 

Perhaps the most remarkable illustration of the position 
of Hostiensis is to be found in another passage in his ‘ Summa,’ 
where he discusses that well-known Decretal letter of In- 


et quod (Romanua pontifex) a boIo 
Deo recipit potestatem terreni eimul 
et crelentis imperii, 21, diet, omuos 
(DecFetum, xxii. 1). 

* Hostieneii), ‘ Commontarii,’ ii. 2, 
10, 4 (vacante). Hoc est propter defec- 
tum imperatoris in cujus jure tanien 
papa Buccedit, unde et ei alius rector, 
sJii Buperiori quam imporatori subdilua, 
mortuuB esset, vel vivus ncgligens 
reperiretur in reddenda juptitia ; tunc 
non devolvetur jurisdictio ad Papam 
Bed ad primum euperioreni. Si qua'ras 
rationem diversitatis, hrec est, quia 
aicut alias in consimili cosu legitur, 
non est tanta oommunio inter papam 
et inferiorea quanta in eundem et 
imperatorem • • . nam Bpecialis est 
conjuuctio inter papam et impora- 
torem, quia ipsum examinat, approbat 
et inungit, et imperator ei jurat tarn- 
quam domino, et ab eo tenet imperium 
et ejuB est advocatus ut colligitur, 
elec, venerabilem (Decretals, i. 0, 34) 
et 63 Dist. ego Ludovicua, et c. tibi 
domino (Decretum, D. G.'l, 30, 33). Et 
inde est quia, de jure imperii quod 
ab ecclesiB Bomana tenet imperator. 


Buccedat Papa imperio vacante. . . . 
Quid si rex vel alius priDccpa qui 
auperiorem non habet, mortuus cat, 
vel in reddenda juatitia ncgligens repe- 
n'tur 7 Beepondco tunc dicondum ent 
idem, quia in jurisdictiono Buccedit, ar. 
XV., q. 6, aliiw (Decretum, C. 15, 
0, 3), do el^ctione, cum inter uni vorsafi 
ad fi. (Decretala, i. 6, 18). Sed si 
principatUB non tenetur ab eo, non 
facit hoc dc jure communi, Bod de pleni- 
tudine potestatis, quam babet, quia 
vinariuB est Jesu Christi, a. tit. I. 
novit. versi. non enim et sequent! 
(Decretals, ii. 1, 13). Vel die, quia 
vacantibuB regnis non habet so intro- 
miltere papa, nisi in modum denun- 
ciationis ut in eo. i. novit, secundum 
d. n. cujus est base tota glo. (Innocent 
IV., Apparatus, in c. 13, Decrelnls, 
ii. 1). Tu vero dicas quia vacantibua 
regnis ot principatibus quibuscunque 
judex etiara eecularis negligens est in 
justitia exliibenda. Papa non solum 
de plonitudino potestates, sed etiam 
de iuro et consuetudinn potest et debet 
iustitiam facore. 
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nocent III. in which he repudiated all intention of interfering 
with the jurisdiction of the King of Prance, or with the feudal 
court, but claimed the right to intervene on the ground that 
the King of England had complained that the King of France 
had “ sinned ” against him ; for questions concerning sin 
belonged to his jurisdiction, and especially if they involved 
the maintenance of peace and the sanctity of an oath. Hos- 
tiensis seems, as we understand him, to be alarmed lest the 
letter of Innocent III. should be interpreted as meaning that 
the Pope did not possess both swords, that the temporal and 
spiritual jurisdictions are distinct, that the “ Sacerdotium ” 
and the “Imperium ” proceeded from the same source, and 
that therefore the Pope should not interfere in temporal 
matters except in such special cases as wh^ the secular 
judge was negligent, or when the “Imperium” was vacant. 
As we understand him, Hostiensis himself contends that 
the Pope is greater than the emperor, for Christ gave to 
Peter the laws both of the heavenly and the earthly empire, 
and he holds both the swords, although he entrasts the 
exercise of the temporal sword to emperors and kings. It 
is the proper function of the Church to maintain peace, and 
to cause it to be kept. Ho concludes by saying that aU causes 
whicli involve the question of an oath, or the defect of justice, 
or of peace, or of sin, cati be brought before the Church.^ 

* UostiouHis, ‘ Commentarii,* ii. 1, et terreni iznporii a domino eunt com- 
1.1. 1 : I’cr hoc quod dicitur, tiic putot, mioRa. 22 Dint. c. I. (Decretmn, D. 
quod I'fipa non habet utrumquo gla- xxii. 1), et utrumque gladiuin ipse 
dium, ot quod jiuisdictioucs sunt dis- liabuit. Unde et i{>Ee ait Luc., XXII, : 
tincto}. Ad idem, 9G. di. cum ad vorum " Ecco gJiidii duo hie.” Quern potea. 
(Decretum, D. 90, 0), t. do appel. si tatem ad sues surcessores transmisit 
duobus (Decretals, ii. :18, 7). Iramo XL., D. c. 1 (Decretum, D. 40, 1), 
sacerdotium ct im|>orium ab eodom executionem tamon glndii temporalis 
principio procosserunt, in autliont. iinperatoribus et regibus dimisit. Qua*- 
quomodo o. e. in principio. coll. I. dam enim aliis possumus oommittere 
(Nov. I., VI., IVif.). Ideoque Papa quao nobis non possumus retinere, ut 
non habet se intromittoro do tempo- patet, i., de Inst., c. fin, et XU., q. 2, 
ralibus, t. qui fil. sint legi. oausam quatuor (Decretals, iii. 7, 7 : Decretum, 
(Decretals, iv. 17, 7). Nisi in sub- C. zii. 2, 27, 28} (contra paccm) Ad 
sidium, puta cum judex secularis ecclesiam enim spectat pacem ser- 
negligens est, vel cum vocat imperium. varc, et t'acere observari ut 1. et no. a., 
... Sod videtur quod Papa sit major im- de tre, et pac., o. f et 2 (Docretals, 
poratoro. . . . Petra enim jura coalostia i. 34, 1, 2) s. de transa. c. fi. (Decretals 
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If we endeavour to put together the various aspects of the 
theory of Hostieusis on the relations of the temporal and 
spiritual powers, the first thing that seems to us obvious is 
that he continues the method of Innocent IV. — ^that is, he 
draws out all the possible significance of phrases used by 
Innocent III. into large general principles. It should be 
observed that he is quite clear that the secular power is 
divine in its origin and nature. There is no trace of the 
supposed conception that secular authority was in its own 
nature evil. 

While, however, he conceived of it as coming from God, 
he was also clear that it was not only inferior to the spiritual 
power in dignity, but that it was derived from God through 
the spiritual power. For both swords belong to the Pope, 
and it is from him, and subject to his control, that emperors 
and kings wield the temporal sword. The Pope retains the 
right to reclaim the direct authority even in temporal matters, 
in virtue of the “ plenitude potestatis ” which he possesses 
as the vicar of Christ, in such cases as the vacancy of the 
empire or of any kingdom, or of incompetence or defect of 
justice in the ruler, and in all cases of sin. 

These principles apply to all political societies, but he 
looks upon the empire as being even more striclly subor- 
dinated to the papacy. He maintains that the Pope has 
the right to hear and determine all cases of disputed elections, 
and while he does not actually say that the emperor was a 
vassal of the Pope, he holds that he may properly be called 
an “ ofBcialis ” and vicar of the Holy See. 

How far then do these judgments of Hostiensis correspond 
with those of other canonical writers of the middle and end 
of the thirteenth century ? We shall find some interesting 
parallels in earlier as well as later writers. 

One of the earliest commentators on the Decretals was 
Godfrey of Trano, and while we have not found in his work 

i. 38. 11), XXIV., q. m., Bi quie eiam rationo juramenti, delectus jus- 
romipetas, et c. patemarutn (Decrelum, titise, pacis et poccati, ut ox premisais 
C. 24, 3, 23, 24). . . . No. ergo quod colligi potest, 
quslibet causa potest deferri ad eocle- 
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any direct discussion of the relation of the papacy itself 
to the temporal authority, it is Mgnificant that in concluding 
the discussion of the first title of the second book of the 
Decretals, ‘ De Judiciis,’ he lays down very emphatically 
the principle that in all cases of defect of justice in the secular 
court, the aggrieved person has the right to turn to the 
ecclesiastical court, and he contends that there is nothing 
unreasonable in this, for originally all cases whether of the 
clergy or the laity were taken to the priest for judgment, 
and the layman is only returning to his original court. In- 
cidentally he asserts that there was no such process for lack 
of justice from the ecclesiastical court to the secular.^ 

There was no doubt nothing new in this contention of 
Godfrey of Trano. We have pointed out elsewhere that this 
principle had been maintained by almost all the Canonists,® 
but Godfrey's contention is no doubt immediately related 
to the claim of Innocent III.,® that he had the right to receive 
the complaint of the King of England that the King of 
France had transgressed against him. Innocent is careful 
to say that he had no intention to dispute the authority of 
the feudal court, but he claims the right to interfere in 
any case of alleged sin — ^this belongs to his jurisdiclion. 
(How far this claim was effective either in the case of 
Innocent III. or in the later and parallel case of Boniface 
VIII. is another matter, with which we deal elsewhere.) 

The contention of Hostiensis that the emperor may properly 
be called the officialis or vicar of the Pope may be natmally 


* QoffreduB de Trano, ‘ Sunima super 
titulos Decrelahuin,’ li. 1 (fol. 28). In 
Hummu notundum cat quod quamvis 
deficiente judico Boculari Buccedat 
eccleBiasticuB, ut i., ti. pr. cum sit 
generalo et c. licet in Sno (Decrctcds, 
8, 10) nec taincn hoc convertitur, ut 
i., e. ti. qualiter (Uecretols, ii. 1, 17). 
Nec obstat autem, ut clerici apud 
proprioB cpiecopuB (nov. VI.) ot XI. 
q. si quia cum clerico (Decrotum, C. 
xi. 1, 40). Nam puto illia juribua 
derogatum. Nec de diveiaitate aupe- 


rion.s mircris. Nam olim omncs causa) 
clcricurum ot loiconun deforebantur 
ad Bacerdotea ut t. qui fi. aunt logi. 
per venerabilem (Decretala, iv. 17, 13), 
XI., q. 1. Sacordotibus, et c. relatuni 
(Docrotum, C. xi. 1, 41, 4). II. q. V., 
ai quia preabyter (Decrotum, C. 2, 0, 4). 
£t idoo si laicus rodcst ad auum 
primorium forum, non videtur ejus 
conditio doterior fieri. 

* Cf. ' History of MeditevaJ Political 
Theory,’ vol. ii. p. 238-292. 

* Decretala, ii. 1, 13. 
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compared with a statement of a Canonist and Civilian of 
the first half of the thirteenth century, Eoffred of Bcneven- 
tum. In one of his works where he discusses the nature of 
the feudal relation, he maintains that the emperor — i.e., 
Prederick II. — ^held Sicily as a fief from the Pope, and he adds 
that many said the same thing about the empire.^ This is, 
as far as we have seen, the first appearance of the suggestion 
that the emperor was a vassal of the Pope, after the famous 
but ambiguous phrases of the letter of Pope Hadrian IV. 
to the Emperor Frederick Barbarossa in 1167.® It is true 
that Hostiensis is careful to avoid saying that the emperor 
is a vassal of the Pope, but his terms are at least not very 
far removed from tliis. 

Another Canonist, contemporary with Hostiensis, Bona- 
guida of Arezzo, in his treatise on ‘ Dispensationes ’ sum- 
marises the various aspects of the position and autliority 
of the Pope in terms which arc parallel to those of Hos- 
tiensis. The Pope, he says, is above all councils and laws, he 
has no superior ; it is he who has on earth the fulness of power 
(plonitudo potestatis), he is the vicar of Christ and holds 
the place of God ; it is he who binds and looses in licaven 
and on earth, to him God has committed the laws of the 
heavenly and the earthly kingdom ; he has both swords, 
the spiritual and th<5 temporal ; the Pope is the successor 
of Peter and the vicar of Jesus Christ ; it is he who 
confirms and consecrates and crowns the emperor, and 
confers upon him the “ exercise ” of the temporal sword, 
and it is he also who deposes him, as Innocent IV. had 
deposed Frederick.® 


* KoUreduB do Uenevento, ‘ Do 
Libollis et Ordiue judiciorum,’ v. (Eol. 
118). Nunc do vaaollis vidofuuus, 
ot quidom vaaulli B\mt, qui rem oliquam 
ab aliquo in foudum recipiunt, eicut 
dominus imporator a papa babot 
regnum Siciliee, et multi do imperio 
idem dicunt.” 

• M. Q. H., ‘ Constitutionoa,’ Vol. 
i. 164. 

’ Bouaguida d’ Arezzo. ‘ De dis- 


pensationibuR,' 80 : Solus Papa prae- 
misBa multaquo alia potest, quibua 
pauca infra, quodom compendio adno- 
tomus. Ipse est supra omiie concibum 
et omne Btatutuin . . . ipse est qui 
bupenorem non habet . . . ipse cocloste 
habot arbitrium ... 81. IpBO eat qui in 
torris habet plenitudinom potestatia . . . 
Ipae eat vicariua Jean Chriati ot vicem 
ac locum veri Dei tenet ... 83. Ipae 
eat qui absolvendo in terns aVjaolvit 
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It is, however, in the most important canonical writer 
of the latter part of the thirteenth century, that is, William 
Durandus, that the most complete parallel with the position 
of Hostiensis is to be found. 

The Pope, he says, has both swords, he is the successor of 
Peter, and the vicar of Christ, he has the “ plenitudo potes- 
tatis ” ; what he pleases has the force of law, he rules and 
judges aU things, for the laws of the heavenly and earthly 
empire have been given him by God.^ 


in ocbIib et in terria, ligat in ccelia . . . 
quodcunque vinculum cujua nemo 
contemnat, quia non homo aed Deue 
ligat, qui dedit homini hanc potea- 
tatem . . . 84. Ipae eat qui eomper ei 
ubique utitur palio in aignum plonitu- 
dinia potoatatia. 86. Ipae eat cui nemo 
dicere potcat, cur ita facia . . , ipse eat 
apud quern oat pro ratione voluntas, 
quia quod ei placet logia habet vigo- 
rem . . . 8G. Ipse oat aolutua a legibua 
. . . digna vox tamen majestate reg- 
nantia ease Icgibua alligatum se prin* 
cipem profiteri . . . ille eat qui voce 
divina pricfortur omnibus Christi- 
ania . . . 87. Ipse eat cui jura coplestia 
et torreni imperii a Dc-o quidom rom- 
missa sunt . . . ipse est qui habot 
utrumque gladium, spirituolem et 
temporalem, undo in Evongelio “ Ecco 
duo gladii aunt hic,” et dominus noster 
cujua vices ipse gcrit, utroquo gladio 
usus est . . . et Moises in votore Testa- 
monto utrumque gladium habuit et 
Ghristus in novo. bolum boatum 
Petrum principom focit ot suum vi- 
conum reliquit, ct ipse Papa sucresaoc 
est Petti, et Jesu Cbriati vicarius . • . 88. 
Ipse est qui ronfirmat, con'<ecrat ot 
coronat imperatorem . . . Et exoqu- 
tionem gladii temporalis sibi com- 
mittit, . , . et ipso post coronatum 
imperiumetconiirmatum deponit, . . . et 
in conatitutione Innocen. IV. ubi de- 
posuit Fredoricum. 

* Wilbelmua Durandus, ‘ Speculum,’ 
i. p. 51 (de logato) (6d. Basil 1674). 

Ipse (Papa) habet utrumque gladium. 


scilicet temporalem et spiritualem, ex 
commisaione Dei, ut XXII., Dist. I. 
(Decretum, D. xxii. 1) et in Evangelio, 
“ Ecce duo gladii,” et Dominus cujua 
ipse vices gorit utroque uaus est, ut 
X. di. quoniam (Decretum, D. x. 8), 
idem ot 96 di. cum ad verum (Decre- 
tum, D. 96, 0), sed et alii quandoque 
habsront exercitium utriuaquo gladii, 
ut extra, do sent. ex. co. dilecto. libro 
VI. (Decretals, v. 11, 6). 

Ipse est BuccesaoT Petri et vicarius 
Jesu Christi, vioem non puri bominis 
aed veri Dei gerens in terris . . . tmde 
ommia regit et dispomt et judicat 
prout sibi placet . . . et quilibet epis- 
copus sit quoad quedam vicarius 
Cliristi . . , Habet etiam Papa plenitu- 
dinem potostatis ad quam vocatus est. 
Alii vero in partem soUcitudinis sunt 
vocati . . . et dummodo contra 6dom 
non veniat, in omnibus et per omnia 
potest facere et dicere quicquid placet ; 
auforendo etiam jus suum cui vult. 
quia non est qui ei dicat, cur ita facis 
. . . nam et apud cum eat pro ratione 
voluntas, ot quod ei placet legis habot 
vigorem (Inst., i. 2, 6). Potest etiam 
omne jus tollore, et de jure supra jus 
dispousaru . . . item non habot supe- 
riorom . . . sed ipse super omnes 
est : non potest ab aliquo judicari 
. - • ot habot in terris plenitudinem 
polostaiis . . . item ei jura coelestis 
ot torreni imperii a Deo concessa 
sunt, ut XXII, Dist. c. I, (Decretum, 
D. xxii. 1). 
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The Pope is the “ ordinaritis ” of all believers, and therefore 
acts in the place of the emperor or of any king or prince who 
has no superior, in the case of a vacancy ; he admits, however, 
that there was some difference of opinion about this. The 
Pope has also power to intervene in any question of special 
difficulty or doubt, and in any question of peace. Eome is 
the “ commimis patria ” of any “ qui non babet jus revocandi 
forum.” ^ These are notable phrases, especially the claim 
that the Pope is “ ordinarius ” not only of the clergy but of 
the laity. We have seen that Innocent IV. had used the 
phrase “ iudex ordinarius.” In other places again Durandus 
maintains that the emperor can be accused before the Pope, 
not only of heresy and sacrilege, but of any great crime, 
and that the Pope can depose the emperor or king who is 
convicted of any of these crimes ; and that if they are not 
guilty but only incapable of ruling, he can give them guardians 
or “ curatores.” * This last clause is founded, as the text 
will show, on a Decretal letter of Innocent IV., afterwards 
embodied in the Text. It should, however, be observed that 
Durandus held that the Pope also can be accused of heresy 


^ Id., ii. De competentit) judicis 
CMlitione (p. 397). Vacanto imperio, cog- 
noscit Papa vol ejuti delegatus de foudo, 
extra, de fo. compo. licet. (Decretals, 
ii. 2, 10), vel eliam regno, vel pnneipatu 
auperioreni non Labeiitibus, ut. XV., 
q. VI. alius (Decretiun. C. 10, 6, 3). 
Itom et extra de elec, cum inter 
univorsas, in fi. (Decretals, i. 0, 18). 
Quod ideo est, quia est ordinarius 
omnium fidelium, ut i. $ proxi. Vel 
die quod regnis vacantibus Papa so 
non intromittet nisi quando in modum 
denuntiationis potetur secundum Pa- 
pam . . . cum quid imminet difficile 
vel ombiguum inter judicos, recurritur 
ad ecclosiasticum, ut extra qui filii siut 
legiti. per venerabilem § Bationibus 
(Decretals, iv. 17, 13) . . . Batione 
pads, quia tunc intromittit so ecclesia 
de qualibet causa, extra do judi. novit. 
(Decretals, ii. 1, 13). . . . Batione loci, 
undo Boma : quia communis patria 


ost. convenitur quilibet, qui non habet 
jus revocandi forum, if. ad munici. 
Boma (Dig., 60, 1, 33), V. q. IT. vocatos 
(Decrctum, C. v. ii. 1), extra do foro 
coinpe. r. fin (Decretals, ii. 2, 20), de 
dil. c. ti. (Decretals, ii. 8, 4), 9 q. IV. 
Cunota (Decretum, C. ix. 3, 7), U. de 
judi, si is qui Borne (Dig., v. 1, 34). 

* Id. id., i. De accusato (p. 200) i 
Sed die quod imperator accusetur 
coram Papa do heresi, socrilogio, et 
porjurio, ot quolibet gravi crimine, ot 
ab eo judicatur. 

Id. id., i. Do Legato (p. 46) : 
(Papa) doponit imperatorem propter 
ipsiuB iniquitatem, ut extra do re judi. 
ad Apostolice, Ub. VI. (Decretals, VI., 
2, 14, 2), etiam reges ut XV., q. VI. 
Alius (Decretum, C. xv. 0, 3) : et dat 
eis curatores, ubi ipsi sunt inutiles 
ad rogendum, ut extra de sup. neg. 
prelat. grand!, Ii. VI. (Decretals, VI., 
1 . 8 , 2 ). 



OHAF. T.] TEMPOSAL AUTHORITY OF THE FAPAC7. 


837 


by a coanGil, or a prince, or the whole body of the faithful.^ 
In another place again he maintains that the Pope approves 
and confirms the person elected to the empire, or he can 
reject him for just cause, and if several have been elected, 
he can give the empire to whomsoever he will. He con- 
secrates and anoints and crowns the emperor, and can depose 
him even when he has been crowned. He mentions that some 
held that the emperor had the orders of a priest, while others 
said he was sub-deacon, but he gives his own judgment that 
he has no orders.® 

It would then seem evident that it was upon the principles 
and methods of Innocent IV. as a Canonist that the theory 
of the Canonists of the later thirteenth century, with regard 
to the temporal authority of the papacy, was founded,; 
and that in their hands the theory took the form that, wliile 
the exercise of temporal authority was left to the secular 
ruler, it did in principle belong to the Pope, for it was 
derived from God through him, and he could, when need 
arose, reclaim it. 

This chapter is, it will be observed, limited to th(- position 

^ Id. id.. Do acousato (p. 200) : 34). Etiam juBtis ex eauBis repellit, 

“ Papa etiam tanttun de heresi accu- ut ibi., et etiam jam coronatum do- 

Batur XL. di. si Papa (Docretum, D. ponit ut extra de re jud. ad apostolioe 

40, 6), et tunc vel a synodo vel a lib. VI. (Decretals, VI., i. 2, 14, 2). 

principe ut XXIII., q. v. princi{>e8 Item ordinat eum, nam imperator 

(Decretum, C. xxiii. 5, 20), et 96 di. ordinom habet, ut 63 Diet. Valentinus 

sicut guamvis ct c. nos ad fidom in fine (Decretum, D. 63, 3) et § princi- 

(Decretum, D. 96, 16 et 2), vel a cor- pibus in fine (Dccrotum, D. 63. Diet, 

pore fidebum, eu. di.s. ubi nam (De- Urat. post c. 27). Dicunt enim quidom 

cretum, D. 90, 4), vel si submittnt ne quod babet ordiuem sacerdotalem, 

alicui judicio, 2, q. 7. noB si (Decretum, prout no. fE. de I’erum divi. S'cra 

C. li. 7, 41) ; fi. de jur. oin. jud. et (Dig., i. 8, 9). Alii dicunt quod ost 
receptum [C. iii. 13) : abas nunquam subdiaoonus. Tcrtii dicunt quod non 
accusatur. est subdiaconus, sod episcopo in officio 

* Id. id., i. 2. De legato (p. 49) : subdiaconatus ministrat. Tu die quod 

Approbat (Papa) oloctum in impora- nullmn habet ordinom et quod dicitur 

torem et condrmat, vel infirmat, elec. in pro;, c. juxta ordinom meum expone, 
il>siua, gratificando ciii vult, cum sint id est officium. Habet onim carac- 

pliues in discordia electi : consecrat terom militarom, ut 1, q. 1, quod 

et inungit ct coronat ipsum ut extra quidam (Decretum, C. i. 1, 7). 60 Di 

de elec, vonerabilem (Decretals, i. 9, st. si quia post (Docretum, D. 60, 61). 

VOL. V. T 
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of the Canonists with whom we have dealt. The character of 
the theory of other extreme papalist writers like Ptolemy 
of Lucca, if indeed he was the continuator of St Thomas’ 
‘De Eegimine Principum,’ or like Henry of Cremona, requires 
another discussion, and these theories must not be con- 
founded with the much more cautious and restrained position 
of St Thomas Aquinas himseii;. 
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CHAPTER VI. 

THE THEORY OF THE TEMPORAL POWER OP THE 
PAPACY IN VINCENT OP BEAUVAIS, PTOLEMY 
OF LUCCA, AND ST THOMAS AQUINAS. 

We have seen the development in the Canonists of the theory 
that the temporal as well as the spiritual powers belonged 
in principle to the Pope, but we must not assume that this 
theory was accepted either by the ecclesiastical writers in 
general, or by those who represented the standpoint of the 
secular authorities. We must therefore examine the position 
of these writers, and we do so in this chapter with reference 
mainly to Ptolemy of Lucca and St Thomas Aquinas. 

Before, however, we deal with these we may take accoxmt 
of some of the statements on the subject which Vincent of 
Beauvais thought to be sufficiently important to be included 
in his great encyclopaedic work. 

We may begin by observing that Vincent cites, as from 
Gratian’s ‘Decretum,’ the words of Pope Gelasius in which 
he had said that Christ Himself separated the temporal 
from the spiritual office, and had given to each its own 
separate function.^ 

With this he cites a passage from a work of Hugh of St 
Victor which describes the Church as the “ Universitas ” 
of the faithful, which is the body of Christ, and says that the 
“ Universitas ” is composed of two orders, the clergy and the 
laity ; two forms of life, the earthly and the heavenly ; and 

' Vincent of Beauvais, * Speculum,’ aotibus propriis et dignitatibus dio- 
vol. ii. 7, 31 : “ Mediator Dei et tinctis oiBcia potestatis utriusque 

hominum homo Chiistus Jesus sic disorevit ” 
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two anthoiities, the secular and the spiritual ; the head of 
the secular power is the king, the head of the spiritual power 
the Pope. As, however, the spiritual life is more honourable 
than the earthly, so the spiritual power excels the earthly 
in honour and dignity, and the spiritual power both in- 
stitutes and judges the secular. The spiritual power was 
first created by God, and can only be judged by Him, and 
in the Old Testament the priesthood was first instituted by 
God, and afterwards the royal power was ordered by the 
priest, at the command of God.^ 

We may possibly conjecture that Vincent was using the 
passage for Hugh of St Victor as a comment on or explanation 
of the Gelasian passage, and that, while he recognised the 
authority of each power, he also wished to make it clear that 
the spiritual power was not only superior in dignity to the 
temporal, but also prior to it in time, and had its place in 
its creation and possessed a judicial authority over it. 

This interpretation of Vincent’s intention is confirmed 
when we observe that in the same place Vincent goes on to 
cite that letter in which Innocent III. had set out to the 


* Id. id.) 31, ‘ Hugo de Sacrcunentia,’ 
li. 2 : “ Eoclesia Sanota i. univoTuitaB 
fidelium corpus Christi vocatur propter 
spirituin Christi quem accipit. . . . 
Uuiversitas autem ha>c duos ordines 
oomplectitur, laicos et clericos, quasi 
duo latera corporis luiius : quasi n. 
ad sinistram sunt laici qui vitn prte- 
eentis necessitatis inserviunt, clerici 
vero quum ea quas ad spiritualem 
vitam pertinent dispenaant, quasi 
dsxtra pars. . . . Duae quippe vits 
sunt, una terrena, alia ccelestis. Una 
qua corpus vivit ox anima, alia qua 
anima vivit ex Deo, Vita terrena bonis 
terrenis alitur, spiritualis spiritualibus. 
Ut autem in utraque vita jtistitiaferveat 
et utilitas perveniat, prinium utrinque 
diatributi sunt, qui utriusque bona 
seoundum neoessitatem, vel rationem, 
studio ac labore acquirant, deinde alii 
qui ea potestate ofScii commissi, se- 
cundum squitatem dispensent. Prop- 
terea in utroque populo, secundum 


utramquo vitam distributo, potestates 
sunt constituta? secularis et spiritualis, 
in utraque cliversi sunt gradus et or- 
dines. Terrena potestos caput habet 
regem, spiritusJis habet suinmum pon- 
tificem. 

32. Quantum autem vita spiritualis 
dignior est, quam terrena, et spiritus 
quam corpus, taritum spiritualis po- 
testos terrenam honore ac dignitate 
prxeedit. Nam spiritualis terrenam et 
instituere habet ut sit, et judicore si 
bona non fuorit. Ipsa vero a Deo 
primum instituta est, et cum deviat 
a solo Deo judicari habet et potest, 
sicut Bcriptum ost, ‘ spiritualis duu- 
dicat omnia,’ &c. Nam et in veteri 
Testamento, primtim a Deo sacerdo- 
tium institutum ost, postca vero per 
sacerdotium, jubonte Deo, regalia po- 
tostas ordinata, unde et adhuo in 
ecclosia Dei sacerdotalis dignitas re- 
galem potestatem sacrat. £t apostolus, 
‘ Qvii benedicat major est.’ " 
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emperor, Alexins of Constantinople, the superiority of the 
ecclesiastical authority over the secular, and compared the 
Church to the sun and the king to the moon ; ^ and, what 
is much more significant, Innocent III.’s citation in his letter 
to Philip Augustus of Prance of that Constitution of Sirmond 
which allowed any party in a law-suit to transfer the case to 
the Court of the Bishop.® In another place again Vincent 
cites, from a work which he calls ‘ Summa de Casibus,’ a 
passage which lays down the far-reaching principle that the 
Church not only can excommunicate and depose any ruler, 
either for his own heresy or for negligence in extirpating heresy, 
but also can depose any secular prince for general negligence 
and incapacity, as Pope Zacharias deposed the King of the 
Franks and as Innocent III. deposed the Emperor Otto IV.® 
This is obviously related to the principle set out by Innocent 
IV., Hostiensis, and William Durandus,* but it goes a little 
further than Innocent and Durandus, for while they claimed 
that the Pope had the right in cases of incapacity and neg- 
ligence to appoint a “ curator ” or guardian, and that the 
Pope “ succeeds ” to the prince’s jurisdiction, the ‘ Summa 
de Casibus ’ says that the Pope can depose him.* 

We must, however, observe that in another place Vincent 
cites a passage from a work which he calls ‘ Summa Juris,’ 
which says very plainly that while a constitution of the prince 
has no authority in ecclesiastical matters, in secular matters 
and in the secular court it is valid against any canon, unless it 


* Decretals, i. 33. Cf. vul. ii. p. 
215. 

* Decretals, ii. 1, 13. Cf. vol. ii. 

p. 220. 

* Vincent, ‘Speculum,’ ii. 0, 55. (F.x 
* Summa de Casibus ’) : “ Ex precmisso 
inter alia collige notabiliter quod judex, 
vel potestas secularis, non solum prop- 
ter heresim suam, sod etiam propter 
negligentiam circa heresim extirpan- 
dam, potest non solum excommunicari 
ab ecclesia, sed etiam deponi. Et 
extende banc poenam, et ecclesioi 
potestatem, quandocunque princeps 
aliquis secularis fuerit inutilis, disso- 
lutuB et negligens circa regimen, et 


justitiam obsorvandam. Unde Zacha- 
rias I’apa depoBuit Ludovicum Begem 
Erancorum, predecossorem Fipini, pa- 
tris Caroli, et Innocentius Ottonem 
Imporatorem. Et eat ratio quia omnia 
ChristianuB rations peccati efficitur 
de foro ecclesiie. Unde dominus 
ad Prophetam : ‘ Ecce, constitui te 

super gentes et reges.’ Potest etiam 
ecclesia propter ipsorum judicum 
negligentiam, de illorum subditis 
judicare.” 

* See chap. v. 

* It would be interesting if we could 
determine the date and authorship of 
this work. 
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is contrary to the “Law and the Gospel.” In the ecclesias- 
tioal court the r.a.Ti nna are valid against any secular law.^ 

We have discussed this question about the conflict of 
laws in some detail in a previous volume.® Vincent, in citing 
this passage, seems at any rate to be aware that it was not 
admitted by the secular lawyers that the Canon Law of the 
Church could over-ride the Secular Law of the State. 

We cannot indeed say that Vincent’s citations enable us 
to form a definite or confident opinion about his own position, 
but BO far as they go, while they do not represent the judgment 
of the Canonists whom we have considered in the last chapter, 
that the temporal as well as the spiritual authority belonged 
to the Pope in principle, they do set out in large terms the 
claim to a supreme judicial authority over the secziJar prince. 

In the latter part of the century we come to a writer who, 
like the Canonists with whom we have dealt, represents in 
the most dogmatic form the principle that the Pope is supreme 
in temporal as well as in spiritual matters. This is the author 
of the greater part of the ‘ De Begimine Principum ’ of which 
the first book and part of the second were written by St 
Thomas Aquinas, and he is now generally identified with 
Ptolemy of Lucca.® 

Before, however, we consider his treatment of the temporal 
authority of the Pope, it is important to observe that the 


^ Id. id., ii. 7, 33. He quotes Qratian, 
Dearetum, D. 10, as sayiug ; “ Con- 

Btitutiones vero principum ecolesiasticis 
oonstitutionibus non preeminent sod 
ecclesiastibuB legibus postponendeo 
sunt,” but he goes on to cite a work 
which he calls ‘ S\unma Juris ’ : “ Nota 
quod constitutio a principe lata, super 
ecclesiastico negotio non volet. . . . 
Si vero canoni contradioit, tunc etiam 
in secularibus et in foro seculari valet, 
nisi legi vel evangelio contraria fuerit, 
tunc enim non valet, ut sunt logos de 
UBuiis loquentes et de divortiis. In 
foro autom ecclesiastico canon, illi legi 
contradicens observaii debet, et sec- 
undum illxim judicari, sicut eat ille de 
proiscriptione 60 annorum.” 


“ Super seculari vero negotio lata, 
si non contradicat canoni, valet, et 
ipsam ecclesia tamque suam approbat 
et tenet, ac per ea negotio decidit, ubli 
canon nil statuit. Quee si et inmuteretur 
a principe ipsam quoque immutatam 
habere debet ecclesia, nisi per canonem 
specialiter fuerit confirmata.” 

* Cf. vol. ii., pp. 77-80 and 227- 
233. 

* For a full discussion of the question 
bow much of this work is by St Thomas 
Aquinas, and of the reasons why the 
authorship of the rest of the work is 
attributed to Ptolemy of Lucca, we 
would refer the reader to Orabmann, 
* Dio Echten Sotiriften des HI. Thomas 
von Aquino.’ 
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author, as we have pointed oat in an earlier chapter, is clear 
and even dogmatic in asserting that all lordship comes from 
God as from the first ruler.^ He argues that this is evident, 
for the nature of the end of the State is to direct the life of 
the citizen to virtue and to eternal felicity — ^that is, the vision 
of God.® Ptolemy then, following St Augustine in the ‘ De 
Civitate Dei,’ contends that it was because the Romans 
above all other rulers pursued good ends, that they 
merited the empire ; it was their love of their country, their 
zeal for justice, and their “ civilis benevolentia ” which de- 
served this.® He admits, indeed, that there are other reasons 
on account of which God permits lordship ; slavery was 
caused by sin, and Gk)d uses evil rulers as a punishment 
for the sins of the people * ; but the lordship which is that of 
counsel and of direction is natural.® Whatever, then, was 


• St Thomas Aquinas (Ptolemy of 
Lueca). ‘ De Begimine Priiicipum,* 
iii. 1 : " Inde raanifeete spparot a Deo 
omne provem're dominium sicut a 
prime dominante.” 

’ Id. id., iii. 3 ; “ Concluditur ergo 
ex hoc, quod quaclibet res quanto 
ordinatur ad oxcellentiorem finem, 
tanto plus participat de actiono divina. 
Hujusmodi autem est regnum cujus- 
cunque communitatis, seu roUegii, sive 
polities, sive regalis, sive cujuacunque 
conditionis : quia cum intendat oobilis- 
simum finem, ut Fhilosophus tangit 
in Ethicis et in I. Politicorum, in ipso 
divina prosintelligitur actio, et sues vir- 
tuti dominorum subjicitur regimen. . . . 

Amplius, in regimino legislator 
semper debet intendere ut cives diri- 
gantur ad vivendum secundum vir- 
tutem, immo hie est finis legislatoris, 
ut Fhilosophus dicit in 2 Ethic. . . . 

Finis autem ad quern principaliter 
Bex intendere debet, in se ipso et in 
Bubditis, est {sterna beatitude, quas in 
visions Dei oonsisiit. Et quia ista 
visio est perfectissimum bonum, maxima 
debet movere Begem, et quemeunquo 
dominum, ut bunc finem subditi cun- 


sequantur : quia tune optime regit, 
si tails in ipso sit finis intentus.” 

* Id. id., iii. 4 : “ Et quia inter 

omnos reges, et principes mundi, 
Bomani ad prediota magis fuerunt 
solliciti, Deus illis inspiravit ad bene 
regendum, unde ot digne meruerunt 
imperiuro, ut probat Augustinus in 
lib. De Civ. Dei, diversis caxisis ei 
rationibus quas ad praesens perstrin- 
gendo ad tree reducere possumus, aUis 
ut tradatur compendiosius resecatis, 
quorum intuitu meruerunt dominium, 
una sumitur ex omore patriae : aha 
vero ex zelo justitiie ; tertia autem 
ox zelo civilis benevolentia*.” 

* Id. id., hi. 7 and 8. 

* Id. id., iii. 9 : “ Sed utrum domi- 
nium hominis super hominem sit 
naturale, vel a Deo permiesum, vel 
provisum, ex jam diotis ventas taaberi 
potest. Quia si loquamur de dominio 
per modum servilis subjectioms, intro- 
duotum est propter peccatum, ut 
dictum est supra. Sed si loquamur de 
dominio prout importat ofBoium con- 
suleiidi et dirigendi, isto modo quasi 
naturale potest dioi, quia etiam in 
statu innocentiai fuisset.” 
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Ptolemy’s judgment on the relation of the temporal and 
spiritual powers, it is evident that he conceived of the political 
order as having its origin in God and nature, and that there 
is no trace in his work of the supposed Hildebrandine tradition 
that it was a thing evil in its nature. 

When we now turn to the question of the relation of the 
temporal and spiritual powers, we find that Ptolemy sets 
out and carefully develops the contention that since the 
coming of Christ temporal power properly belonged to Peter 
and his successors, for they were the representatives of Christ, 
to whom all authority belonged. 

All power, he says, belonged to Christ, and he conferred 
this upon his vicar — that is, Peter — when he said “ Thou art 
Peter,” for this signified the lordship of Peter and his suc- 
cessors over all the faithful, and the Roman Pontiff may 
therefore be called both priest and king.^ After discussing 
the significance of the first three clauses of the saying of 
Christ to Peter, he interprets the words ” Whatsoever 
thou Shalt bind on earth shall be bound in Heaven ” as 
expressing the fulness of lordship (doniinii plenitudo) which 
Christ conferred upon Peter. For as all movement and 
“ sensus ” in the body comes from the head, so in tJie mystical 
body of Christ, it comes from the supreme Pontiff who is its 
head ; and this applies to the temporal power as well as the 
spiritual, for the relation of the temporal to the spiritual 
is like that of the body to the soul ; the body has its being, 
its virtues, and its operation through the soul, and thus the 
temporal jurisdiction has these through the spiritual juris- 
diction of Peter and his successors. This, he contends, can 
be proved by the actions of the emperor and popes. Con- 
stantine surrendered the empire to Pope Silvester, Pope 
Hadrian established Charles the Great as emperor. Pope Leo 
did the same by Otto I. Again, Pope Zacharias deposed 

> Id. id., iii. 10 : “ Cum enim eidem Ubi quatuor ponentur clausula, 
(Chiisto) secundum suam humaaitatem significativa dominii Petri, suorumque 
omnis sit collata potestas, ut patet sucoesBorum super omnes fldeles, et 
in Mat. xvi. 18, dictam potestatem propter qua* merito summus Pontifez 
Buo ooiMunicavit vioario cum dixit Bomanus episoopus dici potest Box 
• Ego dico tibi, quia tu es Petrus,’ &c. et Sscerdos.” 
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the King of the Franks, Innocent III. took the empire from 
Otto IV., and Pope Honoiins from Frederick II. All this 
they did for just causes as the shepherds of the flock, other- 
wise they would not have been legitimate lords but merely 
tyrants. When therefore the popes act thus for the good of 
the whole flock, their authority is supreme over all other 
dominion. Ptolemy confirms this by his interpretation of 
the dream of Nebuchadnezzar, for after the kingdom of the 
Assyrians, the Persians, the Greeks, and the Bomans, God, 
said the prophet, will establish an eternal kingdom above all 
others — that is, the kingdom of Christ and of the Boman 
Church, which holds his place.^ 

Ptolemy’s position is plain and unambiguous. All tem- 


* Id. id., iii. 10 : “ Sed dominii 

plsnitudo oslenditurcum ultimo dicitur: 
* £t quodcunque ligavoris super terram 
erit legatum ct in ccplis,’ &c. Cum 
enim summua pontifox sit caput in 
corpore mystico omnium fidolium 
Christi et a capita sit omnis motus et 
sensuB in corpore vcro ; sic erit in 
proposito. . . . Quod si dicatur ad solam 
referri spiritualem potcstatcm, hoc esse 
non potest, quia corporale ot temporale 
ex spirituali ot porpetuo dependet, 
sicut corporis operatio ox virtute 
animae. Sicut ergo corpus per animam 
habet esse, virtutem, et operationem 
. . . ita et temporalis jurisdictio prin* 
cipum per spiritualem Petri ot suc- 
cessorum ejus. Cujus quidcm argu- 
mentum assumi potest per oa quas 
invonimus in actis ct gestis sum- 
morum pontificum et imperatorum, 
quia temporaU jurisdictioni cesserunt. 
Primo quidem de Constantino apparet, 
qui Silvestro in imperio cossit. Item 
de Carolo Magno, quern Papa Adrianus 
Imperatorem conetituit. Idem de 
Ottone I., qui per Leonem oreatus est 
et Imperator est constitutus, ut his- 
torise referunt. Bed ex depositione 
principum auctoritate apostolica facta 
satis apparet ipsorum potestas. 

Primo enim invenimus de Zacharia 


hanc potestatem oxercuisso super rogom 
Francorum, quia ipsum a regno de- 
posuit, et omnea bnrones a juramento 
fidrlitatis absolvit. Item do Innocentio 
III. qui Ottoni quarto imperium 
abstulit : sod et Federico socundo boo 
idem accidit per Ilonorium Innocentii 
immodiatom sucoossorcm. Quamvis in 
omnibus istis summi pontifices non 
oxtonderunt manum, nisi rations de- 
licti, quia ad hoc ordinatur eorum 
potestas, et cujuslibet domini, ut 
prosint grcgi : undo merito pastoros 
vocantur quibus vigilantia incumbit 
ad Rubditorum utilitatem. Altos non 
sunt legitime domini, sed tyranni, ut 
probat philoBophus, et dictum supra : 
. . . Hoc ergo supposito, quod pro 
utilitate gregis agatur, sicut Christus 
intendit, omne supergreditur domi- 
nium, ut ex dictia apparet : quod ex 
visiono Nabuchodonosor satis est moni- 
festum de stattia. . . . Sed post hsc 
* BUBcitabit,’ ait Fropheta, ‘ dominus 
Deus cceli, regiium quod in etemum 
non dissipabitur et regnum ejus populo 
alteri non tradetur, oomminuetque 
univorsa regna, et ipsum stabit in 
ecternum ' : quod totum ad Christum 
referimus : sed vice ejus od Romanam 
ecclesiam, si ad pascendum gregem 
ejus intendat.” 
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poral as well as spiritual power belongs to the Pope as the 
representative of Peter and of Christ. His interpretation of 
the Donation of Constantine is equally interesting and 
significant, for he treats it not as the source of the temporal 
power of the Pope, but as merely a recognition of what was 
always there ; and it is evident that this is not merely in- 
cidental, but rather that it is an intrinsic part of his whole 
conception. Christ, he says, was indeed the true lord and 
monarch of the world, and Augustus was his representative, 
although he did not know this.^ Ptolemy discusses the 
reasons why Christ did not at once assume that universal 
authority in temporal as well as spiritual matters which 
properly belonged to him, and contends that there were two 
reasons for this : the first, that he might teach all princes 
humility ; the second, that he might show men the difference 
between his lordship and that of others.® Christ therefore 
permitted the prince of the world to rule, both in his life- 
time and after his death, imtil the kingdom should be complete 
and ordered in his faithful subjects, and only then at the 
fitting time did he cause Constantine to yield the dominion 
to the vicar of Christ — that is, to Pope Sylvester, to whom 
indeed of right it already belonged.® 

The emperors who succeeded Constantine, after the death 


^ Id. id., iii. 13: “ Quia ills natun 
erat qui verus orat mundi Dominus 
et moDarcha, cujus vices gorebat 
Augustus licet non intelligens, sod 
nutu Dei, sicut Caiphas propliota- 
vit." 

Cf. id. id., iii. 14 : “ Sed time oritur 
questio de isto domini principatu, 
quando incepit, quia constat multos 
imperasse, ipso vero abjectam vitam 
elegit. . . . Ad hanc autem questionem 
est responsio quia principatus Cbristi 
incepit statim in ipsa sui nativitate 
temporali.” 

* Id. id., 14, 16. 

* Id. id., iii. 16 : “ Et bine est quod 
rex noster Christus principes seculi 
permisit dominari, et eo vivente et eo 
znoriente, ad tempus, quousque vide- 
licet suum regnum esset perfectum et 


ordinatum in suis fidelibus, opera* 
tiouibus virtuosis, et eoriim sanguine 
laureatum. . . . Opportune igitur tem- 
pore, ut manifestaretur mundo regnum 
Christi compositum, virtxis principis 
nosiri Josu Christi principem mundi 
sollicitavit, Constantinum videlicet, 
percutiens eum lepra ac ipsum curans 
supra humanam virtutem. Qua pro- 
bata, in dominio cessit vicario Christi, 
boato videlicet Silvestro, cui de jure 
debobatur ex causis, et rationibus 
superius assignatis : in qua quidem 
cessione spirituali Christi regno adjuno- 
tum est temporale, spirituali manente 
in Buo vigore : quia illud per se qusrri 
debet a Christi fidelibus, istud vero 
secundario tamquam administrans 
primo, aliter autem contra intentionem 
ait Christi.” 
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of Julian, were obedient to the Roman Church,^ but finally, 
because the Emperor of Constantinople did not defend the 
Roman Church against the Lombards, the Pope called in the 
Frank to protect it and transferred the empire from the 
Greeks to the Germans, and thus showed that the authority 
of the emperor depends upon the judgment of the Pope.® 
He illustrates this further by a discussion of the history of 
the succession to the empire. With Charles the Great the 
empire became hereditary, and this lasted to the seventh 
generation. Then the Roman Church was harassed by the 
wicked Romans, and summoned Otto the Duke of the Saxons 
to its aid, and he was created emperor by Pope Leo. The 
empire again was hereditary in his family until Otto III.® 
Then Gregory V, created the system and method of election, 
and this will continue as long as the Roman Church, which 
has the supreme rank in authority, shall judge that it is 
useful to the Christian people.* 

The principle which is thus set out by Ptolemy of Lucca 
that all temporal as well as spiritual power belongs to the 
Pope, as the representative of Christ, is not in its essence 


1 Id. id., iii. 17. 

* Id. id., iii. 18 : Tunc igitur 

gravata Ecclcsia a Longobardis, et 
Constant inopolis imporio auxilium non 
ferente, quia forte non poterat, ojus 
potentin diminuta, odvoenvit Romanus 
pontifox lid sui dcfonsionein contra 
predictoH bnrbaroa regem Francorum. 
PrimoquidomFipinum StophanunPapa, 
et successor Zacharias contra Aistul- 
phum regom Longobardorum ; deindo 
Adrionus ot Leo Carolum Magnum 
contra Desiderium Aistulphi filium ; 
quo extirpate, et devinclo cum sua 
gente, propter tontum bonoficium 
Adrianus concilio cclebrato Romo: 
centum quinquaginta quinque episco- 
porum, ot venerabilium abbatum, im- 
perium in personam magnifici principis 
Caroli a Graecis tronstulit in Gonnanos ; 
in quo facto satis ostenditur qualiter 
potostas imperii ex judicio Papa; 
dependit. Quamdiu enim Constanti- 
nopolis principes Romanam ecclesiam 


dofoudorunt ut fecit Justiiiianus. . . . 
ccclcsia (lictos principes fovit. Post- 
quam vero dofecenmt, ut temjiore 
Michaelis contemporanoi Caroli, de 
alio principe ad sui protectionem pro- 
vidit.” 

» Id. id.. 19. 

* Id. id., iii. 19 : “ Et ex tunc, ut 
liistoriai tradunt, per Grogorium quin- 
tum, genere similiter Thoutomeum, 
provisa ost electio, ut videlicet per 
Boptom principes AlammanisB fiat, qua 
usque ad ista tempera jperseverat, quod 
est spatium ducontorum septuaginta 
annorum, vel circa : ot tantum durabit 
quantum Romana Ecclesia, qua supre. 
mum graduin in principatu tenet, 
Christi fidelibus expediens judicaverit. 
In quo casu, ut ex verbis Domini 
supra inductis est manifostum, vide- 
licet pro bono statu universalis ecclesia, 
videtur vicarius Christi habere pleni- 
tudinem potestatis, cui compotit dicta 
provisio ex triplici gonere.” 
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different from that of Innocent IV. and the Canonists with 
whose work we dealt in the last chapter, but it is stated in. 
even more explicit and dogmatic terms. We shall see in a 
later chapter that the position of Ptolemy is much the same 
as that of Henry of Cremona and others who represented 
the extreme papalist view in the conflict between Boniface 
VIII. and Philip the Fair. 

We must now inquire what was the attitude of St Thomas 
Aquinas to these conceptions. It has sometimes been said, 
or at least suggested, that in substance at least he agreed 
with them ; that is what we must consider. 

We have already pointed out that St Thomas was clear 
that the authority of the State was derived from God, and 
that the function of the temporal order was to lead men to 
a life of virtue and to that heavenly blessedness which is the 
true end of life.^ St Thomas, that is, recognised the lofty 
character and the liigh purpose of the temporal power, but 
he was also clear that there was a greater and more excellent 
authority in tlie world than this. There is an important 
passage in his own part of the ‘ De Eegimine Principum ’ in 
which he sets this out. The final end of life of the multitude 
gathered together in society is not the life of virtue, but is 
to attain through the life of virtue to the fruition of the 
divine, and to this end man needs a rule which is not only 
human but also divine. This belongs to Christ, who is not 
only man but God, king, and priest, and from Him is derived 
the royal priesthood, and all the faithful, insomuch as they 
are His members, are both kings and priests. The ministry 
(ministeilum) of this kingdom, in order that spiritual things 
may be distinguished from earthly, belongs not to the earthly 
kings but to the priests, and above all to the chief priest, 
the successor of Peter, the vicar of Christ, the Boman Pontiff, 
to whom all kings of the Christian people ought to be subject, 
as to the Lord Jesus Christ Himself, for those who have the 
charge of the lower ends must be subject to him who has the 
charge of the final end, and must be directed by his author- 

» Cf. p. 33. 
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ity. It was suitable that the pnests of the heathen, and even 
of the Old Testament, should have been subject to the kings, 
for the purpose and promises of these systems of religion 
were concerned with temporal prosperity, but the priesthood 
of the new law is more lofty, for it leads men to a heavenly 
good, and therefore in the law of Christ kings must be subject 
to priests.^ 

With this careful statement we must compare a very 
important passage in the ‘ Summa Theologica.’ St Thomas, 
in discussing the question of usurped jurisdictions, maintains 
that the spiritual power does not commit an act of usurpation 
when it interferes in these temporal matters in which the 


secular power is subject to it, 
by the secular power.^ 

* St Thomas Aquinas, ‘ De Rcpi- 
mine Principum,’ i. 14 : “Non est 
ergo ultimuB finis multitudinis con- 
gregataa vivere secundum virtutem, 
sod per virtuosam vitam ijorvenire 
od fruitionom di\'inam. . . . Sed quia 
finem fruitionis divino* non consequitur 
homo per virtutem humanam, sed 
virtute divine, juxta illud apostoli 
Roman, vi. ‘ Gratia Dei vita etema ’ : 
perducere ad illam finem non humani 
erit, sed divini regiminis. Ad ilium 
igituT regem hujusmodi regimen por- 
tinot, qui non est solum homo, sod 
etiam Deus, sriliret ad dominum nos- 
tnun Jesum Christum, qui homines 
filios Dei faciens in coelostem gloriam 
introduxit. Hoc igitiu est regiinon ei 
traditum quod non corrumpotur : 
propter quod non solum sacerdos, sed 
rex in scripturis sacris nominatur, 
dicente Hiorem. xxiii. ‘ Rognabit rex 
et sapiens erit.’ Unde ah oo regale 
saoerdotium dorivatur. Et quod est 
amplius, onmes Christ! fidclos in quan- 
tum sunt membra ejus, reges et sacor- 
dotes dicuntur. Hujus ergo regni 
ministerium, ut a terrenis es.<ient 
spiritualia distincta, non terrenis regi- 
bus. sed sacerdotibus est commissum, 
et precipue summo sarordoti succossori 


or in those which are left to it 


Petri, Christi Vicario, Romano ponti- 
flci, cui omnes reges populi Cliristiani 
oportot esse subditos, sicut ipsi Domino 
Jesu Christo. Sic enim ei ad quern 
finis ultimi cura periinet, subdi dobent 
illi, ad quos periinet cura antcuedon- 
tium finiiim, et ejus imporio dirigi. 
Quia igitur sacerdotium gentilium, et 
totuB diviiiorum cultus erat propter 
temporalia bona conquirenda, quae 
omnia ordinantur ad multitudinis 
bonum commune, cujus regi cura 
incumbit, coiivenicnter sareTdotes gen- 
tilium regi bus subdeban tur. Sod et 
qiiia in voteri lege promittebontur bona 
torrena, non a daemonibus, sed a Deo 
vero rcligioEO populo exbibenda, inde 
et in lego veteri sacerdotes regibus 
loguntur fuisse subjecti. Sed in nova 
logo est sacerdotium altius, per quod 
homines traducuntur ad bona coelestia : 
unde ot in lege Christi reges dobent 
sacerdotibus esse subjecti.” 

* Id., ‘ Summa Theologica,’ 2, 2» 
60, 6, 3 : ’’ Fotostas spiritualia distin- 
guitur a temporal! : sed quandoque 
prelati habentes spirituolcm potostatem 
intromittunt so de his, quae pertinent 
ad secularem potestatem ; ergo usur- 
patum judicium non est illicitum. . . . 
Ad tertium dicendum, quod potestas 
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These passages certainly do not suggest that St Thomas 
conceived of the Pope as holding the temporal power ; in 
the first he seems clearly to mean that it is for the head of 
the spiritual power to guide and direct the temporal towards 
the final end of life, and to exercise authority over it with 
regard to that final end ; in the second he seems carefully 
to limit and circumscribe its temporal authority. 

St Thomas is indeed clear that the subjects of a secular 
ruler, who has been excommunicated on the ground of apostasy, 
are absolved from their oath of allegiance, and that the 
Chmch has power to excommunicate and thus to depose 
such a ruler. He discusses this under the terms of the question 
whether the prince, who apostatises from his faith, loses his 
authority over his subjects. After stating various arguments 
against this, he quotes Gregory VII. (as from Gratian, 
‘Decretum,’ Causa 16, 6, 4) as declaring that he absolved 
from their oath of fealty all those who owed allegiance to an 
excommimicated person. Ho then carefully states his own 
judgment that unbelief does not in itself affect the 
validity of political authority, for, as we have seen in an 
earlier chapter, St Thomas fully recognises its validity among 
non-Christian peoples.^ The Church has authority to punish 
those who have been believers and become infidels, as it may 
also sometimes do for other faults ; and thus, as soon as a 
ruler has been excommunicated on the ground of apostasy, 
his subjects are ipso facto released from his rule and from 
their oaths of allegiance.* St Thomas, that is, seems clearly 


eecularie Bubditur spirituali, eicut corpiis 
BnimsB ; ed ideo non est uaurpatum 
judicium. Bi Hpiritualis prelatuB se 
intromittat de temporalibus quantum 
ad ea, in qubua Bubditur ei secularis 
poteBtas, vel quaa ei a Beculari potestate 
rolinquuntur." 

> Cf. p. 34. 

* Id. id., 2, 2, 12, 2. '* Sed contra 

est quod Gregorius Vll. dicit (Gratian, 
' Decretum,' C. 16, 6, 4). ‘ Nos sanc- 

torum predecesBorum Btatuta tenontes 
eos, qui excommunicatis iidelitate, aut 
juiamenti Bacramento sunt constricti. 


apoBtoiica auctoritate a Sacramento 
sbBolvimus ; ot ne eia fidelitatem 
observent, omnibus modis proliibemuB, 
quoueque ad satisfactionem veniant.* 
Sed apostatie a fide sunt exoommunicati 
Bicut et heretici, ut dicit Docretalis 
extra, de hereticis Cap. ‘ ad abolen- 
dum ’ (Decretals, v. 7, 9) ; ergo 
principibus apostantibus a fide non 
eat obediendum. 

KcBpondeo dicendum, quod ucut 
supra dictum est, infidelitas, secundum 
Boipaam, non repugnat dominio : eo 
quod dominium introductum est de 
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to maintain the Hildebrandine principle that, at least for 
certain offences, the Church has the right to excommunicate 
and depose princes. 

This, however, is not the same thing as the doctrine that 
the spiritual authority, in principle, also holds all temporal 
authority. There are only, as far as we have seen, two passages 
in the works of St Thomas which seem to have this meaning. 
The first is contained in one of his early works, the Com- 
mentary on the Sentences of Peter Lombard, and this is a 
very curious and interesting passage, both for what it denies 
and what it asserts. When, St Thomas says, an inferior 
and a superior authority are both derived from a supreme 
authority, neither is subject to the other, except in respect 
of those things in which it has been subjected to the other 
by the supreme power. This is the case with the spiritual 
and secular authorities, which are both derived from the 
divine authority. In those things which pertain to the salva- 
tion of the soul, the secular power has been subjected by 
God to the spiritual and must obey it. The spiritual power 
must, on the other hand, obey the secular in matters which 
belong to the “ bonum civile.” St Thomas is denying any 
general authority of the ecclesiastical over the political 
authority, he is clearly enforcing the traditional Gelasian 
principle of the distinctive character of the two powers. 

He proceeds, however, to make one exception — that is, 
in the case of the Pope. This (i.e., the foregoing statement), 
he says, is true, imless perchance the secular is combined with 


jure gentium, quod eat jua humanum : 
diatinotio autem fidelium et inSdolium 
eat secundum jus divmum, per quod 
non tollitur jus humanum ; sod aliquis 
per infidelitatem peccana poteat sen* 
tentialitor jus dominii amittere, sicut 
etiam quandoque propter alios culpas. 
Ad ecclesiam autem non portinet 
punire infidelitatem in illia qui nnn> 
quam fidem auscoperunt, eocundura 
ilium Apost. i. ad Cor. v. ‘ Quid mihi 
de his, qui foria sunt, judicore.’ Sed 
infidelitatem illorum qui fidem susoe- 
perunt, potest sentontialitor punire : 


et convenienter in hoc* puniuntur, quod 
Bubditis fidelibus dominari non pos- 
sint : hoc cnim vergore posset in 
magnam fidei oorruptionem ; quia, 
ut dictum eat, * homo apostata pravo 
oorde roachinatur malum, et iurgia 
semjnat,’ intendeus homines separare 
a fide ; et ideo quam cito aliquis per 
scntPiitiam denuntiatur excommuni- 
catus propter apostasiam a fide, ipso 
facto ejuB subditi sunt absoluti a 
dominin ejua, et juramento fidelitatia 
quo ei tenebantiu.” 
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the spiritual authority, as in the case of the Pope, who holds 
the highest place in both powers (qni ntriusque potestatis 
apicem tenet, scilicet, spiritualis et sjecularis), by tlie ordinance 
of him who is priest and king for ever according to the order of 
Melchizedek.^ 

The other passage is contained in the work entitled 
‘ Questiones Quodlibetales,’ and in it he speaks of kings 
as vassals of the Churcli.® 

The first of these passages is very clear in its statement 
that the Pope holds the supreme authority in temporal as 
well as spiritual matters, but it is curious in its emphatic 
assertion that the Church as a whole has no such authority. 

It is no doubt true that the Canonists and other writers, 
whose position we have considered in this chapter and the 


* Id., Commentary on the Sentences 
of Peter Lombard, II. D. 44, Q. 2, 
Art. 3, ‘ Expositio Textua ’ : “ Ro- 

spondeo dioendum, quod potostas 
superior, et inferior dupliciter possunt 
se habere, Aut ita quod inferior 
potestas ex toto oriatur a superiori ; 
et tunc tota virtue inferioris fundatur 
supra virtutem supcrioris : et tunc 
simpliciter et in omnibus est magis 
obediendum potcstati superiori, quam 
inferioii ; . . . et sic se habet i)otostas 
Dei ad omnem potostatem creatam ; 
sic etiam se liabet potestas Imjieratoris 
ad potostatem procunsulis ; sic etiam 
se babot potestas I’aptc ad omnem 
spiritualem potostatem in Ecolesia : 
quia ab ipso Papa gradus dignitatum 
diversi in Ecclesia et disponuntur, ot 
ordintmtur ; tmde eius potestas est 
quoddem Ecclesiae fundamontum, ut 
patet Matth. xvi. . . . Potest iterum 
potestas superior, et inferior ita se 
habere, quod ambae oriontur ex una 
quadam suprema potestate, qum unam 
alteri subdit secundum quod vult ; 
et tunc una non est superior altera, 
nisi in lus quibus supponitur alii a 
suprema potestate ; et in illis tantum 
est magis obediendum superiori, quam 
inferiori : et hoc modo so liabent 


potestates et Episcopi et Archi- 
opiscopi descendentes a Papa: potes- 
tato. . . . 

Ad quartvun dicendum, quod potes- 
tas spiritualis, et sa'cularis, utraque 
deducitur a x>otoBtato divine : et ideo 
intantum seecularis potestas est sub 
spisituali, inquantum est ei a Deo 
supposita, scilicet in his quie ad salutem 
animiE portineut : et ideo in his magis 
est obediendum potestati spiritual! 
quam soculari. In hia autem quae 
ad bonum civile pertinent, est magis 
obediendum potestati sa>culari quam 
spirituali, secundum illud Matth. xxii. 
21. ‘ Ueddite qus sunt Ceesoris 

Cssari.’ 

Nisi forte potestati spirituali etiam 
Eu:cularis potestas couiungatur, sicut 
in Papa, qui utriusquo potestatis 
apicem tenet, scilicet, spiritualis et 
siecularis.” 

* Id., ' Queestiones Quodlibetales,' 
xii.. Art. 19 : “ Aliud vero tempos est 
nunc, quo Regos intelligunt, et enuditi 
serviunt Domino Jesu Christo in timore 
ete, et ideo in isto tempore Reges 
vasolli sunt Ecclesite. Et ideo est 
alius status Ecclesise nunc, et tunc, 
non tomen est alia Ecclesia.” 
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previous one, deal in the main ^ith the special jurisdiction 
of Peter and his successors, but Hostiensis especially does 
not coniine himself to this, but rather develops the intiinsio 
superiority of the “ sacerdotiiun ” over the “ imperium,” 
and the derivation of the authority of the secular from the 
spiritual,* as had been done before him by Gregory VII., 
who had associated the bishops present at the Council of Borne 
in 1080 with himself in the deposition of Henry PV.,* and by 
Honorius of Augsburg in the ‘ Summa Gloria.’ ® The position 
represented in St Thomas’ work on the ‘ Sentences ’ is not un- 
intelligible, but it is curiously paradoxical, and it is certainly 
not suggested by, hardly indeed reconcilable with, the terms 
of the important passage from the ‘ De Begimine Principum ’ 
which we have just cited.* It is possible that the ex- 
planation may lie in the fact that the work on the ‘ Sentences ' 
was written early in St Thomas’ career, and that in his later 
years his judgment had changed, as we have already seen 
that it did on the question of the propriety of tyrannicide.* 

The statement that kings are vassals of the Church is 
wholly isolated, and there is nothing in Iris general treatment 
of the relation of the spiritual and temporal powers which 
confirms it, rather, much which seems incompatible with it.® 

What conclusion then are we to form as to the judgment 
of St Thomas Aquinas with regard to the temporal authority 
of the Pope ? It seems to us that he clearly and fully re- 
cognised the Hildebrandine claim that the Pope had authority 
to excommunicate and to depose the secular ruler, at least 
when he departed from the faith, but that, while in the one 
passage which we have just considered, he claims for the Pope 
the supreme power both in temporal and spiritual matters, 
his treatment of the subject both in the ‘ Summa Theologica ’ 
and in the ‘ De Begimine Principum ’ suggests that his normal 


> Cf. p. 326. 

* Cf. vol. iv. p. 200. 

* Cf. vol. iv. p. 238. 

* Cf. p. 348. 

* Cf. pp. 92-96. It ia also worth ob- 
VOL. V. 


serving that the text of the work on 
the ‘ Sentoncea ’ ia very doubtftil. 

* It may only mean that aome 
kings were vaasala of the Church. 


Z 
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and mature judgment was that the Pope had an indirect 
rather than a direct authority in temporal matters. It was 
the spiritual authority of the Pope which should direct men 
to their final end — ^that is, the knowledge and enjoyment of 
God ; the temporal power was subject to him in the sense 
that it should obey the Pope in all that concerned the ordering 
of human life to this end. We are therefore disposed to con- 
clude that the mature judgment of St Thomas coincided 
neither with that of the Canonists whose position we con- 
sidered in the last chapter, nor with that of Ptolemy of Lucca; 
and that to claim the authority of St Thomas for these opinions 
is a serious error. 
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CHAPTER VII. 

THE THEORY OF THE TEMPORAL POWER OP THE 
PAPACY IN THE JURKTS AND THE CONSTITU- 
TIONAL DOCUMENTS OF THE THIRTEENTH CEN- 
TURY. 

We have endeavoured in the last two chapters to set out the 
development in the latter part of the thirteenth century of 
the theory that the popes held, in principle, all temporal as 
well as spiritual authority, that in the last resort all secular 
princes were under their authority in secular as well as 
ecclesiastical matters. We have endeavoured to point out 
also, that wliile this theory was related to the Hildebrandine 
principles and policy of the eleventh century, it was sub- 
stantially a new theory, and that the author of it as a developed 
conception was Innocent IV., while he, no doubt, founded it 
upon the policy and phrases, often incidental, of Innocent 
in. We venture to think that it is important to recognise, 
therefore, that in this extreme form the theory of the political 
authority of the papacy was not the common doctrine of 
the Middle Ages, but belonged in reality only to a certain 
period. We have also suggested that it is at least very doubt- 
ful whether St Thomas Aquinas accepted it. 

We have now to consider how far it can be said that this 
theory was accepted by the general judgment of the time, 
and we begin by examining the position of the civilians and 
lawyers. 

The most important Civilian of the middle of the thirteenth 
century was Odofridus. In the introduction to his ‘Com- 
mentary on the Digest ’ he says roundly that the emperor 
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ought to possess authority oyer all men, and that no one 
has authority over him in temporal matters.^ In his work 
on the ‘Code,’ however, he discusses the relations of the Pope 
and the emperor more precisely. If, he says, the question 
were raised which is the greater, the Pope or the emperor, 
it might be said that the emperor has a greater dignity, but, 
on the other hand, it might be contended that the Pope is 
greater than the emperor, for the confirmation of the emperor 
belongs to him, and the emperor calls him father, while he 
addresses the emperor as son. Odofridus himself would put 
the matter in another way. There are two jurisdictions, the 
spiritual and the temporal, the Pope is supreme in spiritual 
matters, but the emperor in temporal ; the Pope is there- 
fore greater in the one, the emperor in the other. It is 
true, however, that he admits that the Pope intervenes in any 
matter when there is a question of sin, and he does this 
also when the empire is vacant.* Odofridus seems clearly 
to know, and does not contradict the claim of Innocent 
III. as recorded in the Decretals, that he liad jurisdiction 
in all cases when sin could be alleged, and when the empire 
was vacant, and that the Pope had the right to confirm 
the emperor ; but his general position is quite clear and 
emphatic, the temporal and the spiritual jurisdictions are 


^ Odofridus, ‘Commentary on Gigeat,' 
Introduction, i. 1 : “ (Impcrator) quia 
princops Bomanorum vocatur Impera- 
tor ; quia ipse est qui omnibus sub- 
aistentibus sub sole debet posse im- 
perare : et nemo sibi imperare potest 
quantum ad temporalia." 

* Id., ‘ Commentary on the Code,’ 
i. 1 (fol. 6, 3) : “ Ex quo videtur si 
queeratur, quis sit major, an Papa ve) 
Imperator, quod major sit Iraperator 
quam Papa, quia somper digniora sunt 
proferenda. . , . Sed econtra videtur 
quod Papa sit major quam Imperator, 
cum confirmatio Imperatoiis pertineat 
ad eum. Item videtur quod Papa ait 
major quam Imperator, quia vooat 
eum Patrem, et Papa vocat eum 
filium. 


Sed nos in questione ista ita dice- 
mua. Due sunt jurisdictionos, spiritualis 
ot temporalis, in spirituolibus precest 
Papa, in temporalibus Imperator . . . 
unde in spiritualibus est major Papa 
. . . in temporalibus Imperator, quia 
non ballet cognoscere dominus Papa 
inter me et Titium de rei ve, sed in 
spiritualibus sic, ut de matrimonio. 
Verum tomeu dominus Papa rations 
peccati intromittit se de omnibus ut 
ex de judi . . . c. . . . novit file, q. nihil 
(Decretals, ii. 1, 13). Quod oapitulum 
loquitur do Rege Angliss et Francis. 
Item vacante imperio, et ad boo 
fecit extra de foro co. c. licet 
(Decretals, ii. 2, 10) et hoc credo 
etiam quod contingat rations peo- 
cati.” 
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distinct, and the emperor is supreme and greater than the 
Pope in temporal matters. 

The same position is represented by a Civilian contemporary 
with Odofridus, Martin of Fano. He maintains that the 
“sacerdotium ” and the “imperium ” have the same divine 
origin, but their actions and duties and jurisdiction and 
dignities are divided and distinct ; the Pope is supreme lord 
in spiritual and divine things, and the emperor in secrQar and 
human ones ; and he concludes by citing from Gratian the 
words of Pope Gelasius on the separation of the two authorities 
by Christ Himself.^ 

Another Civilian, John of Viterbo, writing apparently not 
earlier than the pontificate of Urban IV. (1261-64), sets out 
a somewhat detailed discussion of the rationale and character 
of the two authorities. It is natural, he says, that the 
human race should be ruled by two systems of law and 
by two authorities, for men are composed of spirit and 
body and must be controlled by different means ; but it 
is God who rules men by both authorities, the spiritual 
and the temporal. The greatest gifts of God to men are 
the “ sacerdotium ” and the “imperium,” the one ministering 
in divine things, the other in human, but both proceeding 
from the same source. These represent the two swords, 
different from each other in their functions and held by 
separate ministers. The “imperium” was established by 
God Himself, and to the emperor is entrusted “rerum 
summa ” ; the imperial constitution has sanctioned the 
principle that the Pope of Borne should be the first of 


I Martin of Fano, ' De Brachio seu 
Auxilio implorando por judicem ecclo- 
siasticum a }udice eeculari,’ 18 : 
“ Sciendum est igitur quod ab eodem 
piinoipio proceaserunt aaoordotium et 
imperium a divina dementia. Illud 
quidem domino miniatrana, acilicet 
eacerdotium, hoc autem humania prs- 
aidona, acilicet imperium, ac diligentiam 
exhibena ex uno eodemque principle, 
utraque prsecedentia humanam vitam 
exomat : aunt igitur iatorum duorum 


Principum actus divisi et officia dia* 
creta, ot juriadictionea atque dignitatea 
eorum diatincte. Et axunmua Pontifex 
praseat et eat dominua in apiritudibus 
et divinia, et Imperator preeeat aingu- 
laribua (aeoularibua T) et humania, 
prout supra proxime dicitur, ut pro- 
batur 10 dist. c. quoniam idem (Qratian, 
* Decretum,’ D. 10, 8) et 07 diet. o. 
cum ad vorum (Qratian, ‘ Decretum,* 
D. 96, 6)." 
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all priests. All power is ordained by God, and the electors 
derive their power from God. Thus the chief powers, that 
is the Pope and the emperor, are bound to love and honour 
and help each other in all things, since they both come 
from the same source, that is, God; but each should be 
content with his own province, and neither should interfere 
in the affairs of the other without his permission.^ 

The position of John of Viterbo is very clearly expressed. 
The two authorities are derived from God, and are separate 


> Johannes Viterbiensis, ‘De Regi- 
mine Civitatiim,’ 1S7 : “Non est 
mirandum si humanum genus duobus 
juribus et duabus potestatibus regitur 
et gubematur, scilicet divino et civili 
et coRununi jure, et znazime genus 
Christianorum ; quoniam hoe constat 
ex spiritu ot carnali corporo. Expe- 
diebat enim facta cornis compescere 
virtute legun, et spiritus gubemori 
doctrina et virtute divina. . . . Betribuit 
enim Deus et vindicat non solum tunc, 
cum Christus dictums est ; ‘ Venite, 
benedicti patris mei,’ et cum dicet, 
*Ite, maledicti, etc,’ et cum faciet eos 
judices, ut supra dictum eat ; sed 
etiam per ministros sues se vindicat 
in hoc vita, id est, per ambas potes- 
tates, scilicet, spirituolem et tempora- 
lem, per quas utrumque jus regitur 
et redditur bumano generi . . . 128. 
‘ Maxima in omnibus hominibus sunt 
dona Dei, a suprema collata dementia, 
id est, sacerdotium et imperium, illud 
quidem divinis rainistrans hoc autem 
hmnaniB preasidens ; ex uno eodemque 
principio utraque procedentia, huma- 
nam ezomant vitam ’ (Novels, vi. 1, 
Fref.). Neo multo difierunt ab olter- 
utro sacerdotium et imperium ; per 
boo autem datur inteUigi duos gladios, 
sdlioet spiritualem et temporalero, 
fuisse sufficientes humane generi juxta 
verbum Domini. . . . Unde coUigitur 
ex hoc quod duo gladii in mensa domini 
fuissent appositi, quod, cum sint ad 
invicem diversi propter diversa official 


diversos meruenmt habere ministros ; 
ut alter esset qui dignos verbis perou- 
tiret gladio, alter qui meritos ferri 
puniret instrumento. Imperium enim 
Deus de Ccelo constituit, imperium 
autem semper eat. . . . Imperatoribus 
vero propter loci dignitatem rerum 
summa commissa est. Sanctissimum 
autem (senioris) Romas Papam primum 
esse omnium sacerdotum imperiaUs 
oonstitutio aancivit. Patet igitur supra 
dictis rationibus et constitutionibus 
utramque potestatem et utrumque 
gladium a Deo esse. . . . Patet igitur 
manifeste quod potestaa ordinattir a 
Deo et ordinatores sive electores potes- 
tatis a Deo sunt, quoniam ordinatio, 
ut dictum est ab apostolo, a Deo est. 
. . . Supradicte autem duae principaJes 
polustates, scilicet Papa ot Imperator, 
tenentur se ad invicem diligere et 
juvare et in omnibus honorare et 
revereri, cum sint, ut dictum est, ab 
uno eodemque principio et factore, 
i<i est Domino Deo ; et contentus ease 
debet quilibet terminis suia : ills scilicet 
in divinis et spiritualibus et hiis in 
quibuB habet utramque jurisdictionem : 
iste in temporolibus ; nec alter in 
alterius messom faleem suam mettere 
debet sine permissu alterius, ut utram- 
que viam digue et juste incedentee, 
humanum genus et ejus jura omentur 
et gubomentur judicio, justitia et 
equitate.” 

For the date of this work, of. 
o. 22. 
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and independent ; the two swords axe distinct, and each 
held by the appropriate minister. The two powers should 
be helpful to each other, but neither should interfere in the 
affairs of the other. 

With these judgments we may compare the very 
precise and explicit statement of Andrew of Isemia, the 
commentator on the Constitutions of the kingdom of Naples. 
His position is the more significant because he recognises 
explicitly that the kingdom of Naples was a fief of the Church 
of Borne. He refers indeed to the transference of the empire 
by the Pope to the Germans, but he also dogmatically says 
that the Pope has “ nothing temporal ” in the empire, except 
what the emperor may grant to him.^ 

It is clear that as far as the legal writers are concerned, 
the conception that a general temporal authority belonged 
to the Pope was emphatically repudiated. They held firmly 
to the traditional and normal mediaeval doctrine, derived 
from Pope Gelasius, that there were two distinct authorities, 
each derived from Christ, and each supreme in its own sphere. 

We have cited these writers as representing principles 
which had a general application, though they were referring 
primarily to the empire. We can now observe that the 
principle of the independence of the temporal power is 
specifically asserted with regard to several of the mediaeval 
States. 

It is specially interesting to observe the manner in which 
the subject is treated in the ‘Assizes of Jerusalem,’ with 
respect, that is, to a State where we might naturally have 
expected to find traces of a special recognition of the papal 
authority ; actually we find the very reverse. In one place 
Jean d’lbelin sets out the general constitutional principles 
of the kingdom of Jerusalem, and says that in the kingdom 
there are two chief lords, one spiritual, the other temporal : 

‘ Andreas de Isernis, ‘ Peregrins,' babet (Papa) nisi quantum impeiator 
i. (fol. 10) : “ Nam Papa tronstulit aibi concedit. Sed regnum eat feudum 

imperium totum in Germanoa a eocleaiee, quie ab imperio aditur, 
Romanis. ... In imperio nil temporale vaoante imperio.” 
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the PatiiaTch of Jerusalem is the spiritual lord, the King is 
the temporal lord.^ It has been suggested that the King of 
Jerusalem owed some kind of temporal allegiance to the 
patriarch, and that this is implied in the terms of the oath 
to the patriarch which he swore at the time of his election ; 
but this is a misconception ; the oath which he took is not 
one of fealty but of help and protection.® 

In another place Jean d’lbelin says emphatically that the 
King of Jerusalem holds his kingdom only of God.® In yet 
another passage we find the authority of the temporal order 
afSrmed with a somewhat singular rigour ; for Jean d’lbelin 
aiSrms that the law based on long usage was to be maintained 
in preference to laws, or decrees, or decretals, that is, in 
preference to Boman or canon law.^ The statement is im- 
portant, for it is clearly inconsistent with the conception 
that the law of the spiritual power was superior to, or could 
over-ride the law of, the temporal power within the sphere 
of the latter. 

The same principle of the complete independence of the 
temporal power is very emphatically asserted in the law- 
books of Alfonso X. of Castile and Leon. The emperor, he 
says, is the vicar of God in the empire to do justice in temporal 
matters, as the Pope does in spiritual ; and kings are the 
vicars of God to maintain justice in the kingdom as the 
emperor does in the empire.® And again, the emperor or king 


^ ' Assiaes of Jerusalem,’ Jean d'lbe- 
lin, 260 : “ II y a ou reiaume de 

Jerusalem deus chiefs seignors, I’un 
espirituel, e I 'autre temporol : le 
Fattiarche de Jerusalem est le seignor 
espirituel et le rei dou reiaume de 
Jerusalem le seignor temporal doudit 
reiaume." 

* Id. 7. 

* Id. 6: “Le rei du reiaume de 
Jerusalem ne tient son reiaume que de 
Dieu.” 

* Id., iii. : “ Car les Assises ne 

pevent estre en pluisors cboses provdes, 
que par le lone usage, ou por oe que 
I’on I’a veu faire et user come assise ; 


e oe e mam'ere de lei, e deit estre et 
est tenu au reiaume de Jerusalem et 
en oelui de Cbipte, miaus que leis ne 
decrds ne decrotalles.” 

* * Siete Fartidas,* 2, 1, 1 : " Et 

otrosi dixieron los sabios que el em- 
perador es vicaiio de Dios en el 
imperio para facer justicia on lo 
temporal, bien asi como lo es el 
papa en los espiritual." 

Id., 2, 1, 6 : “ Vicarios de Dios son 
los reyes cada uno en su regno puestos 
sobre las gentes parra mantenerlas en 
justicia et en verdad quanto en lo 
temporal, bien asi como el emperador 
en su imperio." 
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can make laws for the people, and no other power can make 
them in temporal matters except by his authority.^ And 
more explicitly still, in another place, Alfonso asserts that 
he can make laws better than others who might have a 
superior, while he, by the grace of God, had no superior in 
temporal things.^ This is peculiarly noticeable, for there 
had been longstanding claims on the part of the papacy to 
the lordship of Spain.’* It is clear that Alfonso X. recognised 
nothing of the kind, and we have not found any traces of the 
recognition of a political authority of the popes in any of the 
constitutional and legal documents of Castile or Leon in 
the twelfth or thirteenth centuries. 

With the position of France we shall deal more fully in 
the next chapter, for the discussion of this belongs naturally 
to the great conflict between Boniface VTII. and Philip the 
Fair. We may, however, here notice a few important passages 
in the legal works of the thirteenth century, which belong 
to the period before the final conflict broke out. 

In the compilation which is called the ‘ Etablissements 
de Saint Louis,’ it is said that there is no one to whom appeal 
can be made from the king’s court, for the king holds of no 
one but God and himself.* Beaumanoir deals with the 
question of the “ two swords ” in terms which certainly 
seem to imply that he did not recognise any claim on the 
part of the Church to hold both. There are, he says, two 
swords by wliich the people should be governed, the one 
spiritual, the other temporal ; the spiritual should be given 
to the Church, the temporal to the princes. The spiritual is 
more “ cruel ” than the temporal, for it concerns the soul ; 
those who hold it should be careful not to use it without 
good cause, as in the case of excommunication, which, he 

* Id., i. 1, 12 : “ Emperador o rey quo por la meroed de Dios non 
puede facer leyea eobra las gentes de avemos mayor sobre nos en el 
Bu senorio, et otro ninguno non ha temporal." 

poder de las facer en lo temporal, * Cf. vol. iv. p. 301. 

fueras ende si las feciese oon otor- * ‘ Etablissements de St Louis,’ i. 83 : 

gamiento dellos." “ Car ils ne troveroient qui los en feist 

* ' Espeoulo,’ i. 1, 13: "Mucho droit, car li rois ne tient de nului fora 
mas las (leyes) podremos nos fazer de Dieu e de lui." 
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suggests, was used too lightly. The temporal sword is that 
which executes lawful and corporal justice upon the evildoer. 
When there is occasion, the one sword should help the other.' 
In another place he deals in some detail with this question 
of the help which the temporal justice should render to the 
spiritual, and the terms in which he does this are very signi- 
ficant. He enumerates a number of cases which belong to 
the Church courts, and among them he mentions questions 
concerning testamentary dispositions ; if the executor refuses 
to obey the commands of the Church, the secular justice is 
to help the justice of the Church by seizing the property 
and compelling the executor to carry out the testament. 
But, he adds, the secular justice does this, not at the com- 
mand of the Justice of the Church, but on a supplication 
from it, for in no case which concerns temporal justice is the 
secular court obh'ged to obey the spiritual court, but only as 
an act of grace. This grace, however, should not be refused by 
the one court to the other, when it is asked for “ benignement.”* 


* Beaumonoir, * Lea Coutumea de 
Beauvaiaia,’ c. 46, aect. 147. 4 : “ Deua 
eapiea aont, par leaqueles toua li 
pueplea doit estre gouvernSa, espiri- 
tuelment a temporelment, car I'une 
dea eap^ea doit etre eepirituele et I'autre 
temporele. L’eapirituele doit eatre 
baillie a Sainte Egliae o la tomporeln, 
aa prinoea de terre . . . et pour ce que 
Teepee eapirituele eat plue cruelua que 
la temporele, pour ce que Tame i 
enquiurt, doivent il mout regarder, 
cil qui Tout en garde, qu'il n’en fierent 
aana reaon, ai comme dea eacommeuie- 
mena qu'il font trop legerement. . . .” 

1475 : “ L'eapee temporele ai eat 

d’autre atempreure, car par li doit 
eatre fete droite juatice aaus delai, e 
venjance priae dee maufeteura oorpo- 
relment. E quant une eapee a meatier 
de Tautre, elea a’entredoivent aidier, 
aauf oe que Teapee eapirituele ne ae 
doit entiemetre de nule juatioe tem- 
porele, dont nua puiat perdre ne vie 
ne membre ; maia eapedaument Teapee 


temporele doit toua joura eatre apa- 
reilliee pour garder e defendre sainte 
Egliae toutes lea fois que meatiera en 
eat.” 

* Id. id., chap. zi. aect. 321 : ” Et 
quant il avient quo li ezecuteur ne 
vuelent ob4ir au commandement de 
Saint Egliae, an(Di8 ao laisaent eacom- 
menier, on tel caa doit bien aidier 
la juatice laie a la juatice de Sainte 
Egliae, car li ezecuteur doivent eatre 
contraint par la priae de lour biena 
temporeua, a ce que li testomens aoit 
aemplia ai comme il doit. Nepour- 
quant la justice laie ne fet pas ceate 
contrainte au commandement de la 
juatice de Sainte Egliae, mea a sa sup- 
plicacion, car de nule riena qui touche 
caa de justice temporel la justice laie 
n’eat tenue a ob6ir au commandement 
de la justice espirituel, aelono noatre 
ooustume, se n’eat par grace. Mea 
la grace ne doit pas eetie refuaee de 
Tune justice A Tautre, quant ele est 
requiae benignemeot.” 
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It seems to be cleax that Beaumanoir held that the two 
powers were distinct and independent of each other, and 
that the spiritual power had no authority over the temporal 
with regard to temporal matters. 

The same principles are clearly expressed with regard to 
England by Bracton, and this is the more significant, for 
John had accepted the position of a vassal of the Pope. In 
one place he says that the king ought not to be under any 
man, but only under God and the law — ^he is the vicar of God 
and of Christ.^ In another place he says, in terms very 
similar to tliosc of Beaiimanoir, that there are spiritual 
cases in which the secular judge has no authority, but 
that there are also secular cases which belong <-0 the 
kings and princes in which the ecclesiastical ju«lge must 
not interfere, for their laws and jurisdiction are limited and 
separated. Only, the one should help the other; there is 
a great difference between the “ sacerdotium ” and the 
“ regnum.” ® 

There is really no evidence that the claim that the papacy, 
in virtue of its nature, possessed the supreme temporal 
power would have been accepted by any of these countric^s ; 
as far as they are concerned, the principles of Innocent IV. 
and of Ptolemy of Lucca were evidently ignored. 

The question of the conception of the relation of the spiritual 
and temporal powers in the Empire is much more com- 
plicated ; in the course of the great conflict between Pope 
and Emperor men were drawn to one side or the other, not 

^ Bracton, ‘ De Legibus,' i. 8, 5 : tionem. In his enira causis pertinet 
“ Ipse autem rex non debet esse sub oognitio ad judices ecclesiasticos qui 
homine, sod sub Deo et sub Lege, quia regunt et defondunt sacerdotium. Simt 
lex facit regem. . . . Et quod sub lege autem causss seculares quorum cognitio 
esse debeat, cum sit Dei vicarius, pertinet ad reges et principes qui 
evidenter apporet ad similitudinem defendunt regnum, et de quibus judices 
Jesu Christi, cujus vices gerit in ecclesiastici se intromitteie non debent, 
terns." cum eorum jura sive jurisdictiones 

■ Id. id., hi. 8, 6 : “ Sunt enim limitatee sunt et separatsi, nisi ita sit 

causes spirituales, in quibus judex quod gladius juvare debet gladium ; 
socularis non babet oognitionem nec est enim magna difCerentia inter sacer* 
exooutionem, cum non habeat coer- doUum et regnum." 
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merely by general principles, but often by political and 
personal considerations. 

We may set out by examining the position of Eike von 
Bepkow, the author of the ‘ Sachsenspiegel.’ He begins with 
the statement that God established two swords for the pro- 
tection of Christendom ; the Pope has received the spiritual, 
and the Emperor the earthly. The Emperor is to compel those 
who resist the Pope to obey, and the Pope is to help the 
earthly power if it needs this.^ The author does not seem to 
have any thought that the two swords both belong to the Pope. 

It is true that in a later passage he says that Constantine 
gave to the Pope secular “ gewedde,” but he does not explain 
in what sense this is to be taken : he is careful to add that 
the secular authority must support the spiritual, and the 
reason he gives for this is noteworthy. The sentence of 
excommunication does indeed affect man's soul, but not 
his body, nor can it affect a man’s legal rights (ne krenket 
niemanne an lantrechte noch an lenrechte), these can only 
be dealt with by the ban of the king.® We may compare 
with this another passage where he says that while the Pope 
has authority in dealing with the marriage law, he has no 
power of making any laws which affect a man’s “ landrecht ” 
or “ lenrecht.” ® Whatever he understood by the grant of 


• ‘ 8achaenspi«gel,’ i. 1 : “ Tvei svert 
lit got in ertrike to bescormene do 
Kristenheit. Dome pavose is gesat 
dat goistlike, dome Keiser dat wertlike. 
Dome pavese is ok gerat, to ridene 
to bescedene tiet up eneme blanken 
perde unde de Reiser sul ime den 
stegerep halden, dur dat de sadel 
nicht ne winde. Dit is de beteknisse, 
svat deme pavese widersta, dat he 
mit geislikeme rechte nicht gedvingon 
ne maeh, dat it do Reiser mit wert* 
likem rechte deme pavese gehorsam 
to wesene. So sal ok de geislike gewalt 
belpen deme wertlikem rechte. of it is 
hedarf." 

’ Id., iii. 63 (l)i "Constantin de 
koning gaf dome pavese Silvestre 
weretlik gewedde to’me geistliken, di 


sestich shillinge medo to dvingene alle 
jene, di gode nicht beteren ne wiUen 
mit deme live, dat man sie dar to 
dvinge mit deme gude. Alsfla sal 
werllik gerichte unde geistlik over en 
dragen, svat so deme enen widerstat, 
dnt man’t mit demo anderen dvinge 
gehorsam to wesene unde rechtes to 
plogene. (2) Ban scadet dor sele unde 
ne nimt doch niemanne den lif, noch 
ne krenket niemanne an lantrechte 
noch an lenrechte, dar ne volge des 
koninges achte na." 

* Id., i. 33 : " De sibbe lent in dem 
-seveden erve to nemene, al hebbe de 
paves georlovet wif to nemene in der 
veflen ; wende de paves ne mach nen 
lioht setten dar he unse lantreoht 
Oder lenrecht mede ergere." 
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Constantine to the Pope, it is clear that he did not understand 
it as meaning that the Pope possessed secular jurisdiction, 
or legislative authority in temporal matters. The most 
important concession he makes to the papal authority in 
the empire is that a man may not be elected as king if he is 
excommunicated, and even this he qualihes, for he must 
have been lawfully excommunicated.^ We may conclude 
that Eike von Eepkow shows no trace of the view that 
the Pope possessed the supreme temporal power, or that 
it was from him that the emperor or king derived his 
power. 

Tliis is well brought out when we compare the ‘ Sach- 
senspiegel ’ with the later composition which we know as the 
‘ Schwabenspiegel.’ “ This work, though founded in part 
on the ‘ Sachsenspiegel,’ represents quite another position. 
It also begins with the statement that God, that is, Christ, 
when he returned to heaven, left two swords in the world, 
the one for spiritual judgment, the other for secular, but, the 
compiler proceeds, he left both to Peter, and therefore the 
Pope entrusts the one to the emperor, while he retams the 
other in his own hands.® This is the position of those who 
represent the extreme papaMst position, for it represents 
the temporal power as properly belonging to the Pope and as 
entrusted by him to the secular power. It is true, on the other 
hand, that the compiler restates the position of ‘ Sachsen- 
spiegel,’ that while the Pope has authority in questions of 
marriage, he cannot make any law which interferes with 
the “ lantreht ” or “ lelicnreht.” * The difference in the 
tendencies of these two legal works serves as an illustration 


* Id., iii. 64, 3 : “ Lamen man noch 
meselsekcn man, noch don die in dea 
paves ban mit rechte komen is, 
den ue mut man nicht to koningo 
kiesen.” 

' The ‘Schwabenspiegel’ belongs to 
the later thirteenth century. 

' ‘ Schwabenspiegel,’ i. 4 : “ Sit nu 
got des Prides fxirste heizet, so lies 
er zwei swert hie up ertriche, do er 
ze Himel fur, ze sctiirme der Cristenheit. 


Diu loch got Sante Peter beidiu, daz 
oine mit geiRtlichem gerihte und daz 
ander mit woroltliken gerihte. Das 
wereltliche swert des gorilites daz lihet 
der Pabost dem Keiser, das geistlieho 
is dem Pabest gesezet, dass er da mit 
rihte.” 

* Id., vi. 2 : “So en mac der Pabest 
doch dohein reht gesez en damit er 
unser lantreht Oder lehenreht gekren- 
ken miige.’’ 
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of the complex elements in the position of those who belonged 
to the empire. 

In a former chapter we have discussed the whole question 
of the relation of Pope Innocent III. to the election of Philip 
of Swabia, and of Otto IV. in the German Empire, and we must 
not recapitulate what we said then. It is obvious that In- 
nocent III. was determined to prevent the succession oE 
PhiUp, and that he claimed the right not to elect, but to 
declare that a candidate for election was unht for the office 
of King of the Eomans. It is obvious also that this claim was 
emphatically repudiated by the supporters of Philip. They 
denounced the interference of the Papal See as a violation 
of all tradition and order ; indeed they went so far as to say 
that while the election of the Pope had originally required 
the imperial assent and the emperors had resigned their rights, 
the papacy had never possessed any authority in the election 
of the King of the Romans.^ It is clear, on the other band, 
that the supporters of Otto IV. asked for the “ confirmation ” 
of his election by the Pope, and that Otto called himself 
King of the Romans by the grace of God and of the Pope ; ® 
and, what is perhaps more remarkable, even Frederick II. 


^ M. G. H., ' Constitutiones,’ vol. li. 
6, 3 : “ In Romonoruin enim electione 
PontiScum hoc erat imperiali diado- 
mati reservatum, ut earn Romanorum 
imperatoria auctoiitate non accommo- 
data ullatenuB fieri non licerot. Ira- 
perialia vero munificentia, quoi cuitiiin 
Dei semper ampliare studuit et ejus 
eccleraam privilegiorum specialitato de- 
oorare curavit. huno honoris titulum 
Dei ecclesite reverenter remisit : quod 
constitutio primi Henrici evidenter 
explanat, cujus series sio est : * Ut 
nuUus missorum nostrorvan cujuscun- 
que inpeditionis argumentum in elec- 
tione Romani pontificis componere 
audeat, omnino prohibemus.’ Si lai- 
oalis simplicitas bonum, quod de jure 
habuit. reverenter contempsit, aano- 
titas Pontificalia ad boniun, quod 


nunquam tiabuit, quomodo manum 
ponit.” 

* Id. id. id., 19 : “ Faternitati ergo 
vestre dignum supplicare duximus, 
quatinus fidem et devotionem domini 
nostri regis {i.e., Otto) attendentes 
. . . ipsius electionem et oonsecrationem 
auotoritate vestra confirmare et im- 
periali coronatione annuere patema 
pietate dignomini.” 

Cf. 20 and 21. 

Id. id. id., 27 : “ Reverendo in 

Christo Fatri ao Domino, carissimo 
domino Innooentio Dei gratia aancte 
Bomane sedis summo pontifioi, Otto 
eadom gratia et sua Romanorum rex 
ot semper Augustus debitam subjoc- 
tionem ao reverentiam cum tiliali 
dilectione.” 



CHAP. VII.] TEMPOBAL POWEE OF THE PAPACY. 


367 


more than once called himself King of the Bomans, by the 
grace of God and the Pope.^ 

We have also dealt with the question of the long conflict 
between the popes and Frederick II., and the circumstances 
of his deposition by Innocent IV. ; it is not surprising to 
find Innocent IV. making a new and far-reaching claim to 
authority to issue his commands to the electors as to the 
person whom they should elect. 

He wrote in 1246 to the archbishops and princes who had 
the right of election, requesting (or rather commanding) 
them to elect the Landgraf of Thuringia.® It was a compar- 
atively small matter that William of Holland should speak in 
1252 of his having been elected King of the Bomans by the 
princes, and confirmed by the Pope,® or that Pope Clement 
IV., in 1266, should have strictly forbidden the election of 
Conradin.^ 

All this represents the extreme limits to which the attempt 
to assert the political authority of the papacy over the empire 
was pressed in the height of the groat struggle with the last 
of the HohenstauHen, and of the concessions made to the 
papacy by the lay opponents of the Hohenstauffen. But 
we must not imagine that these claims were universally 
accepted or even acquiesced in. We have already cited the 
terms in which Frederick II. appealed to Europe against 
Innocent IV. He repudiated the claim of Innocent to the 
authority to depose kings and emperors : the emperor, he 


* Id. id. id., 68 : " Sanctissimo in 
Christo patri et domino suo Innocentio, 
Sacrosanctffi Bomaneo Ecclosiae, sviramo 
pontifioi F. Dei et sui gratia Boma- 
norum Bex et semper Augustus et 
rex Sicilis cum fldeli subjectione do- 
bitam in omnibus apostolice sedi 
obedientiam et reverontiam.” 

* Id. id. id., 346 : “ Arohiepisoopis 
et nobilibus viris aliis, principibus 
Theutonie habentibus potestatem eli- 
gendi Bomanorum regem, in impera- 
torem postmodum promo vendum. . . « 


Universitatem vestram monemus, ro- 
gamus ot hortamur attcnte mandantes, 
in remissionom peccatorum iniungendo, 
quatenuB de gratia Spiiitus Sancti 
confisi, eundem Lantgravium in Boma- 
norum regem, in imperatorem post- 
modum promovendiun, cum prsfatum 
imperium ad presens vacare noscatur, 
unanimiter absque dilationis dispendio 
eligatiB.” 

' Id. id., ii. 369 : “ For . . . summum 
pontificem confirmati.” 

* Id. id., 406. 
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maintained, had no temporal superior.^ And, as we pointed 
out, it would appear that St Louis himself continued 
to address Frederick as emperor, in spite of the sentence 
of deposition.^ Manfred, in his denunciation of the action 
of the Pope in 1265, represents him as claiming both 
authorities, the papal and the imperial, and as alleging 
for this not only the authority of Christ but also the 
Donation of Constantine, but he confidently asserts that 
the Donation could have no validity with respect to the 
emperors after Constantine.* 

It would also appear that among the popes who succeeded 
Innocent IV., neither Urban IV. nor Clement IV. seemed 
to feel that they could insist upon any supposed papal right 
to decide in the case of a disputed election. Bichard of 
Cornwall and Alfonso of Castile each claimed that they had 
been lawfully elected, and refused, as both Urban and Clement 
say, to submit their claims to the papal judgment. These 
Popes both endeavoured to persuade Bichard and Alfonso 
to send representatives to the papal court with authority to 
come to terms, but clearly refrained from urging that they 
had themselves the right to decide, unless the parties were 
willing to accept a papal decision.* 


' Id. id., 262 and 264. Cf. pp. 303, 4. 

» Of. p. 316. 

’ M. G. H., ‘ Const.,’ vol. ii. 424 (16) ; 
“ Nam ille improvidus Constontin^ia 
temptans sacerdotibus submittere alie- 
sum, nuUius servitutis caraoterem 
imponere potuit futuids imperatoribuii, 
quibuB soliiRunodo indicare, non autem 
leges imponere oonoedit, codice, 1. 
digna vox (‘Code,’ i. 14, 4). Gum 
ecJam par in parem nullum imperium 
habeat, ut jure legitur Digestorum s. 
ff. De arbi. 1. ' nam et magistratus ’ 
('Digest,’ iv. 8, 4), pneterea quum 
Augustum ab augendo diet mandaverit 
legislator, jam dicto Constantino do- 
nante, non autem imperium ut teno- 
batur augente, fuit donsMiio ilia nulla, 
quum et juris alien! donacio in pre- 


judicium domini vel cujus intersit, 
nullitiB juris vaUetur auxilio, si Diges- 
torum et Codicie volumina ex quir- 
untur.” 

The editor points out that there is 
only one MS. of this, of the fourteenth 
century, and that the text is in great 
confusion. 

• Id. id. id., 406 (3) : “ Et licet 
inter vos judicis partes assumere non 
sine causa distulerit (t.e., ecclesia) 
presertim quum tarn tui quom ipsius 
regis nuntii in recordationis felicis 
Alexandri Paps prsdeoessoris nostri, 
nostra et fratrum nostrorum prssentia 
coDstituti, super predicts judioiarium 
apostolios sedis examen expresse usque 
ad hec tempora declinorint.” 

Id. id., 408 (2) : " Nullum enim 
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At last, after some twenty years of confusion which followed 
the death of Frederick II., Budolph of Hapsburg was elected 
and recognised as emperor, and it is important to observe 
imder what terms the relations between the emperor and the 
papacy were referred to. 

It is in the first place very noticeable that neither the 
German princes nor Budolph himself, in notifying his election 
to Pope Gregory in 1273, asked for his confirmation. They 
announce his election and coronation as King of the Bomans 
at Aix-la-Chapelle ; they assure the Pope that he is a man 
well fitted for the empire, both in his religious character and 
his political position, and they ask him to receive him favour- 
ably and to call him to the imperial dignity.^ It is true that 
the King of Bohemia wrote to the Pope and protested against 


feire angulum ipaiun latore debet 
imperii, quod de predictie electio, 
hujus modi eloctionibus in discordia 
celebratia ct electia ipsia non curan- 
tibua aubiri judicium, eed propriia 
ae voile inniti viribua expresae 
dicentibua.” 

» M. G. H., • Const.,’ iii. 14 (2) : 
“ Do communi conaenau omnea et 
ainguli . . . eum (i.e., Rudolfum) in 
regem Bomanorum, imperatorem futu- 
rum, auctore altieaimo, vma voco vot- 
oque unanimi unaniminiter eligentes. 
(3) Qua quidom electiono canonice, 
inuno divinitua procul dubio celobrata, 
eundem cum inenarrabilia immenaitate 
tripudii, omnium applaudente caterva 
nobilium necnon populi comitiva letonto 
ao in Bupeme laudia canticum gratu- 
labundua asaurgonte, apud Aquia- 
granum ut pote aedem, quo primum 
Bublimaoionia et gloriee regiee gradum 
ponit, magnifice duximua, ubi tali die 
a nobia Coloniensi Arcbiepiscopo, cujus 
interest regibua ab antique beneficium 
conaecracionis impendere, fuit in aede 
magnifioi Caroli coronatua et unctionia 
Bacerime oleo delibutus. (4) Et ut 
de regia electi aic et coronati persona 
sacrosanct ee Romans eccleais matria 

VOL. V. 


noatrs piisaime nova congaudia cumu- 
lentur, idem rex eat fide catolicqa, 
eccloaiarum amator, justicite cultor, 
pollens conailio, fulgena pietate, propriia 
potena viribua et multorum potentum 
affinitate, conniaua, Deo, ut firmiter 
opinamuB, amabilia et humania aa- 
pectibua grnciosui) ac inauper corpora 
strenuuB et in rebus bellicia contra 
perfidoa fortunatua. . . . 

(5) Voa itaque qussumua, pater 
Bancte, benigne Busdpite filium aingu- 
lorem quern procul dubio senciotia 
intrepidum matria ecclesis pugilem 
ot invictum catolics fidei defensorem. 
Procesaum vero tarn rite tam provide, 
tarn mature, de ipso aic habitum 
gracioae approbaoionia applausum beni- 
valo proBequentes ac ex afiluenti 
patema dulcedine pietatia opus Dei 
perficientes in ipso, eundem cum veatre 
aanctitati placuerit et videritia opor- 
timum, ad imperialis fastigii diadema 
dignemini misericorditer evocare, ut 
Bciant et intelligant universi, quod 
posuorit voa in lucem gencium dominus, 
ot per veatrre diacrecionis arbitrium 
orbi terree post nubilum exoptata sere* 
nitas iUucescat.” 

Cf. id. id., 16 and 21. 

2 A 
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the election, l&ut it would not appear that this was taken 
very seriously by any one.^ 

Gregory X., however, as late as January 1274, addressed 
Biudolph as King of the Homans elect,* and it was not till 
September 1274 that he thought it proper to address him as 
king. He intimates to Rudolph that for sufficient reasons 
he had hitherto not given him the designation of king, but 
now, after due deliberation with his brethren (i.e., the car- 
dinals) and by their advice, he “names ” (nominamus) him 
king, and tells him to make preparation for the imperial 
coronation at an early date.® 

It is not very easy to determine how much exactly this im- 
plies. Rudolph, writing to Pope Innocent V. on the latter’s ac- 
cession in 1276, used language which might be taken as implying 
that it was Gregory who had established him on his throne ; * 
and, writing to Pope John XXI. in September of the same 
year, says that he placed all things imder his control and 
desired to have him as ruler in the kingdom.® With these 
phrases we may compare some words of the ‘ Privilegium ’ 
of 1279, in which Rudolph recognised, in general terms, 
the great benefits which his predecessors had received from 
the Roman Church, and especially that it was the Church 
which had transferred the empire from the Greeks to the 
Germans.® The German princes, in confirming this ‘ Privile- 


i Id. id., 16. 

* Id. id., 26. 

* Id. id., 66 : “ Licet itaque, non 
sine causa distulerimus hactenus re- 
giam tibi denominationem ascnbere, 
cum fratribus tamen nostris dolibo- 
ratione prehabita, te regem Boma- 
norum de ipsorum consilio nomina- 
mus.” 

* Id. id., 106 : “ Preeter alia . . . 
que pro bono statu catholice fidei 
ortbodoxo concepit et statuit, thronum 
nostrum super reges et rogna consti- 
tuens.” 

* Id. id., 118: ” Quomodo igitur 

a Bomitis vestris declinavimus et a 
via mondatorum vestrorum aliqua- 
tenus recidemus, qui omnia vobis 


Bubicimus, cuncta vestris manibus 
tradimus, vobis vivere et in regno vos 
rectorem habere volumus, sic ut inter 
nos sit ydemptitas mencium et in- 
separabilis unio volimtatum.” 

' Id. id., 222 (2) : “ Frefati itaque 
predecesBores, ad magniheontiam mune- 
rum et graciarum quodammodo in- 
eUabilem largitatem, quse de ipsius 
matiis ecclesisB uberibus susceperunt, 
faciem gratitudinis convertentes neo 
minus attendentes, quod eadem mater 
ecclesia ipsos in dulcedinis benedicione 
preveniens transferendo de Grsecis 
Imperium in Germonos, eisdem dede- 
runt id quod erant, ut grati praedi- 
carentur fllii laubabile recognicionis 
effectum, inter cetera quse ipsi Romsmae 
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gium ’ in the same year, also recognised that it was the Eoman 
Church which had conferred the supreme temporal authority 
in the world on Germany, and established the princes as the 
electors of the emperor ; and they speak of the emperor as 
that lesser luminary which was illuminated by the greater — 
that is, the vicar of Christ, — and say that the emperor is to 
draw the material sword at his command (ad ipsius nutum).^ 
These phrases go further than any others used by Eudolph 
and the princes towards admitting the authority of the Pope 
in temporal matters, but it should be observed that Eudolph 
also wrote in terms which suggest very clearly the principle 
of the distinction of the two powers. The ‘ Privilegium ’ 
of 1279, to which we have just referred, begins with a state- 
ment that the sacred authority of the “ Pontifex ” and the 
royal power are the greatest gifts of God, and that as Christ 
exercised the two powers, each is derived from him. In 
a letter of 1286, in which he requested the Archbishop of 
Cologne to excommunicate the Coimt of Cleves, who had 
been for some time under the ban of the empire, he begins 
by citing the Gelasian phrases that there are two powers 
by which the world is ruled, the pontifical authority and 
the royal, which are separate and distinct, and urges that 
they should mutually aid each other, and that the sword of 
the one should constrain those who resist the jurisdiction 
of the other. 2 


«ccleBi€B confirmarunt, dimiscrunt eeu 
etiam concesserunt, totain terrain qnai 
OBt a Radioofano usque Ceperanum, 
etc.” 

^ Id. id., 225 : “ Complectens ab 

olim sibi Romana mater ecclesia quasi 
quadam germana caritate Germaniam 
illam eo terrene dignitate docoravit, 
quod est super onmi nomen tempoia- 
liter, tantum presidentium super ter- 
ram, plantans in ea principes tanquam 
arbores pielectos, et rigans ipsas gratia 
singulari, illud eis dedit incrementum 
mirande potentie, ut ipsius occlesigD 
auctoritate sufiulti velut germen elec- 
tum per ipsorum electionom ilium, qui 


fiena Romani teneret imperii, germi- 
narent. Hie est illud luminore minus 
in firmamento militontis ecclesiee per 
luminare maius, Cbristi vicarium illus- 
tratum. Hie est qui materialeni gla- 
dium ad ipsius nutum ozeutit et 
con vertifc.” 

* Id. id., 222 : “ Summa respublicB 
tuicio de stirpe duaium rerum socer- 
docii et imperii divina institucione 
progrediens, vimque suam exinde mu- 
niens humanum genus salubriter gu- 
bornabit in posterum et reget Deo 
propicio in etemum. Hec sunt duo 
dona Dei maxima quidem in omnibus 
a supema collata clemencia, videlicet 
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It is also noteworthy that Pope Gregory X., writing to 
Bndolph in 1276 about a date for the imperial coronation, 
also speaks in terms which recognise very explicitly the 
distinctive character and the divine origin of both powers. 
The civil wisdom, he writes, has rightly said that the “ sacer- 
dotium ” and the “imperium ” do not greatly differ. They 
are the two greatest gifts of God, and were instituted for the 
perfect government of the world, and need each other’s help : 
the one should minister in spiritual things, the other should 
rule over human affairs. They were instituted inseparably 
for one and the same final cause, in spite of the diversity of 
their ministries.^ 

When we endeavour to sum up the impression which is 
left upon us, after considering the materials with which we 
have dealt iu this chapter, it seems to us to be clear that 
the conception that the papacy possessed, even in principle, 
a supreme temporal authority, was, for the most part, em- 
phatically repudiated. The position of the Empire was, 
no doubt, somewhat different from that of other European 
countries, but even there, except in the ‘ Schwabenspiegel,’ 
and even after the destruction of the Hohenstauffen, while 


suotoritas sacra pontificum et regalis 
ezoellencia potestatis. Hoc duo Sal- 
vator noster mediator Dei ct horn- 
inum Jesus Christus sic per se ipsum 
actibus propriis et dignitatibiis die- 
tinctis exerouit, ut utraque ab ipso 
tanquam ex uno eodemque prin- 
oipio monifeste procedere omnibus 
indicoret.” 

Id. id., 386 ; “ Quoniam duo sunt 
quibus principaliter regitur orbis terrae, 
sacra videlicet pontificolis auctoritas 
et regalia potestas, non minus utile 
quam neoessarium fore dinoscitur 
juxta legitimas sanctiones, utriusquo 
potestatis officia, discreta divinis acti- 
buB distinctis dignitatibus et distinota, 
sibi alterne subvenoionis sufEragio sub- 
veniant, ut sic mutuo interveniente 
succurau, quos unius juiiadictionis 


cocrcio a malo non revocet, alterius 
saltern potestatis gladius a contumacia 
coerceat ao peccato, et per hoc utri- 
usque vigor in suo permanent robur 
firmitntis.” 

^ Id. id., 77 : “ Sacerdotium et 

impenum non multo difCerre merito 
sapientia civilis asseruit. Si quidem 
ilia tamquom maxima dona Dei a 
coclesti collata dementia principi con- 
jungit idemptitas, ea velut auxiliis 
mutuis semper egentia sufiragiis suis 
inter ipsa vicibus altemondi unit 
necossitos et ad perfectum mundi 
regimen instituta, ut alterum videlicet, 
spiritualibuB ministret, reliquum vero 
prosit humanis, una et eadem institu- 
tionis causa finalis ipsa inseparabiliter, 
licet sub ministeriorum divenitato 
conjuncta designat." 
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the Popes sometimes claim a special authority with regard 
to the election of the German King, it cannot be said that 
there was any acceptance of the extreme claims of the 
later Canonists. And outside of the Empire there was no 
recognition at all, but rather the affirmation of the contrary 
principle that the temporal and the spiritual powers were 
separate and distinct. 

It is, however, true that these claims had been made, not 
indeed officially and authoritatively, but by Canonists and 
some ecclesiastical writers. We must now therefore consider 
whether, or how far, these claims lie behind that great conflict 
between the papacy and the secular power, in which Boniface 
VIII. and Philip the Fair uf France were the protagonists. 
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CHAPTER VIII. 

BONIFACE Vin. AND PHILIP THE FAIR. 

We have arrived at the last stage of the great conflict of the 
Middle Ages between the spiritual and temporal powers. It 
is true that the literary controversy continued for some time, 
and we hope in another volume to deal with this, for it had 
some practical importance, especially with relation to the 
empire. In fact, however, the tragic end of Boniface VIII. 
marks the close, for all practical purposes, of the attempt to 
claim on behalf of the papacy a universal temporal authority. 
In fact, if the papacy had seemed to triumph in the destruc- 
tion of the Hohenstauflen, the political authority of the 
mediaeval papacy w as also destroyed within fifty years, w'hen 
it came into conflict with the national monarchy of France. 

We are not writing a history of the pontificate of Boniface 
VIII., and we confine ourselves to the attempt to set out 
briefly the progress of the struggle between him and Philip 
the Fair, as it can be traced in the documents, letters, and 
pamphlets in which are stated and criticised the claims of 
Boniface and his supporters.^ 

Among the first public actions of his pontificate was the 
attempt to impose peace on the cities of Italy and the northern 
nations. In May 1296 he commanded various cities of Lom- 
bardy, Venice, and Genoa to send representatives to Borne, 
where they were to arrange the terms of peace, and he eom- 

^ We wiali to express our very great Scholz, ‘ Die Publizistik zur Zeit 
obligations, throughout this chapter, Philipps des Sohdnen und Bonifaz 
to the admirable work of Dr Richard VIll.* 
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manded this imder the threat of excommimication.^ In the 
same month he wrote to the Kings of France and England 
announcing to them that he was sending legates who should 
endeavour to arrange peace between them, and at the same 
time he commanded England, France, and Germany to accept 
a truce fo; a year, under pain of excommunication.^ In 
September 1296, in the Bull “Ineffabilis Amoris,” he urged 
on Philip the Fair of France that the questions at issue be- 
tween him and England and Germany were questions of sin, 
and that these belonged to the jurisdiction of the Holy See.* 
This claim of Boniface VIII. was, it seems, at once repudi- 
ated by Philip the Fair, as we see from the letter of the papal 
legate of 20th April 1297. In this letter the legate gives an 
account of the interview between himself and Philip with 
regard to a truce between him and the King of England. 
When he was about to present the Pope’s letter, and before 
the letter was read, Philip caused a protest to be made, in 
which it was emphatically declared that the temporal rule of 
the kingdom belonged to himself alone, and to no one else, 
that he recognised no superior to himself in his kingdom, 
and that he would not submit himself to any one in matters 
belonging to the temporal rule of the kingdom.* 

It is evident that Boniface had to give way upon the matter, 
for, in a letter of July 1298 to Phihp, Boniface says plainly 
that while Philip of France and 15dward of England had 
committed some part of the matter in dispute between them 


^ Boniface VIII. Begiatrum, 760, 
812, 813. 

* Id. id., 868, 869, 870. 

’ Id. id., 1653, “ IneSabilis Amoris”: 
" Numquid super hiis diet! reges dene- 
gant stare juri T Numquid Apoetolice 
sedia, que Christicolis omnibus premi- 
net, judicium vel ordinationem recu- 
sant T Denique in eos super hiis, ipsi 
peccare te asserunt, de hoo judicium 
ad sedem oamdem non est dubium 
pertinere.” 

* Dupuy, ‘ Histoire du Difierend 
d'entre le Pape Boniface VIII. et 
Philippe le Bel,' ed. 1666, ‘Pteuves,’ 


p. 27 : “ Cumque dictas litteras pro- 
sentaremus dicto Begi Francieo legen- 
das, idem rex incontinentor, antequam 
e>Bdem litterae legorentur, nomine suo, 
et se prscBonte, fecit exprimi et man- 
davit in nostra praesontia protestationes 
hujusmodi, et alia quse sequuntur : 
videlicet, regimen temporalitatis regni 
stii ad ipsum regem solum et neminem 
alium pertinere, seque in eo neminem 
Buperiorem recognoscere, neo habere, 
nee se intendere supponere vel subjicere 
modo quocunque viventi alicui, super 
rebus pertinentibus ad temporale re- 
gimen regni.” 
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to his arbitration, this was only done on the understanding 
that he was acting not as Pope, but as a private person, 
Benedict Gaietani, and he promises that he would not deal 
with any part of the matter in dispute other than that which 
had been mentioned, without Philip’s consent to be intimated 
in “ patent letters.” ^ 

These letters, indeed, are not in the Begister of Boniface 
ym., but the statement that Boniface was accepted as 
arbitrator only on the understanding that he was acting as 
a private person, is confirmed by the terms of several letters 
in the Begister.^ 

It was in another matter that the first really important 
conflict between him and the temporal power began. It 
was in February 1296 that Boniface issued the famous Bull, 
“ Clericis Laicos,” in which, after complaining bitterly of the 
attempts of the laity to impose heavy burdens upon the 
clergy, he absolutely forbade the clergy to pay ” collectas vel 
taUias, decimam, vicesimam seu centesimam suorum et eccle- 
siarum proventuum vel bonorum ” to the laity without the 
permission of the Holy See, and declared that those who 
paid such exactions, and all emperors, kings, or other secular 
authorities who should impose such exactions, would incur, 
“ eo ipso,” the sentence of excommunication.® 


* Id. id. (p. 41), “Licet per spe- 
dales ” : " In nos tomquam in privatam 
personam, et Benedictum Gaietanum 
tanquam in arbitrum, arbitratorem, 
laudatorem, diffinitorem . . . absolute 
et libere compromiseris. . . . Nos tamen 
ad tuam cautelam et ut securius in 
nostra puritate quiescas, serenitati 
tuas presentium tenore prradicimus, 
et expiesse promittimus, quod prster 
contenta in iis quee jam prommtiata 
nosountur, nostrie nequaquam inten- 
tionis ezistit ad aliquam in reliquis 
pronuntiationem, vel difBnitionem in 
hujusmodi negotio ex predicto oompro- 
miaeo prooedere, sine tuo ezpresso 
consensu prehabito, a te per patentes 


litteras tuaa, et per specialem nuntium 
destinando.’’ 

* Cf. Boniface VIII. Register, 2810, 
2811. 

• Id. id., 1667, “ Clericis Laicos ” ; 
“ Nos igitur talibus iniquis actibus 
obviare volentes, de fratrum nostrorum 
consilio, apostolica auctoritate statui- 
mus quod quicunque prelati ecclesieis. 
ticeque persone religiosi vel seculares, 
quorumcunque ordinum, conditionis 
seu statuum, collectas vel tallias, deci- 
mam, vicesimam seu centesimam auo- 
rum et ecclesiarum proventuum vel 
bonorum laicia solverint vel promi- 
aerint, vel se soluturos consenserint, 
aut quamvis aliam quantitatem, por- 
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The bull produced a violent opposition in England and 
France. In England, Archbishop Winchelsey, at the Parlia- 
ment held io November 1296, joaintained that the clergy 
could not, in view of the papal prohibition, grant the aid 
which the king demanded. The king replied by putting the 
clergy out of' the royal protection, and the clergy were com- 
pelled to give way, the archbishop recommending the clergy 
to act each on his own individual responsibility.^ In France 
the opposition was equally determined, and Boniface himself 
in the course of a year had to give way. In September 1296 
he assured Philip that the Bull “ Clericis Laicos ” did not 
forbid the clergy to grant him aids for the defence and other 
necessities of the kingdom, but only forbade them to do this 
without the papal permission, his object being to protect 
the clergy against intolerable exactions ; and he added that 
the bull had no reference to the obligations and aids which 
the clergy were bound to render in respect of their feudal 
tenures.® In February and March 1297, in response to the 

tionem, aut quotam proventuum vel apostolice auctoritate ot licontia 

tionorum, extimationis vel valoris spetiali.” 

ipsoruni sub adiutorii, mutui, subven- ^ Cf. Siubbs’ ‘ Constit. Hist.,' vol. ii. 
tionis, subsidii, vol doni nomine, seu chap. 14, sect. 180. 
quovis alio titulo, modo vol quesito ‘ Id. id., 1663, "Inefiabilis Amoris ” : 
colore, absque auctoritate sedis eius- " Non enim precise statuimus, pro 
dom : necnon imperatores reges seu defensione ac necessitatibus tui vel 
principes, duces, comites, vel barones, regni tui ab eisdem prelatis, ecclesi- 
potestates, capitanei, officiales, vel asticisve porsonis pecuniarium subsi- 
rectores, quocunque nomine censeantur, dium non prestori, sed odjecimua id 
civitatum, castrorum seu quorum- non fieri sine nostra licentia speciali ; 
cunque locorum constitutorum ubili- aductis in considerationem nostrom, 
bet, et quivis alius cuiuscunque pre- ezactionibua intolerabilibus ocelosiis et 
minentise, conditionis et status, qui personis ecclesiasticis, religiosis et 
talia imposuorint, exegerint vel re- socularibus dicti regni, ab oflBcialibus 
ceperint, aut apud edes sacros deposita tuis auctoritate tua impositis atque 
ecclesiarum vel ecolesiaeticarum per- factis ; de futuris potius verisimiliter 
sonanun ubilibet arestaverint . . . fonnidantos, cum ox pieteiitis certitude 
necnon omnes qui scienter in predictis presumi valeat de futuris . 
dederint auxilium, consilium vol favo- Sunt et alii, sicut ad nostram 
rem, publioe vel oooulte, eo ipso sen- notitiom est deductum, qui maligne 
tentiam excommunioationis inouirant surripiunt, dicentes, jam non poterunt 
. . . a supradictis autem excom- prelati et persons ecolesiastice regni 
munioationum et interdicte sententiis tui servire de feudis, vel subventiones 
Tiiill iia absolvi valeat prntorquam facere, in quibus feudorum rations 
in mortis articulo absque sedis tenentur ; Jam non poterunt unum 
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request of the archbishops and bishops of France, he gape 
them permission to make a reasonable subvention to the 
King of France, provided it was made freely and without 
coercion ; they were to inform the Pope of the amount granted, 
that he might see whether it was moderate. The grant was 
to be for that year only, and was not to be repeated without 
the renewed permission of the Pope.^ In March and May 
1297 we find Boniface authorising a contribution of one- 
tenth to the king by all the ecclesiastical persons and bodies 
in France.® In August 1297 he granted the first fruits of all 
ecclesiastical dignities in France, except those of archbishops, 
bishops, and abbots, to PhUip during the time of the war.* 
He had, however, already, in July 1297 in a letter addressed 
to the bishops, clergy, nobles, and others in France, substan- 
tially withdrawn the prohibition of the “ Clericis Laicos.” 
His decree, he says, had been misinterpreted ; it was not 
intended to prohibit a voluntary grant by the bishops or 
ecclesiastical persons, even if this w'cre demanded by Philip 
or his successors, or other temporal lords. The decree had 
no reference to feudal dues and other customary services to 
the crown ; and he adds that it should not apply to the 
case of the imminent danger or necessity of the kingdom. 
The king, therefore, might demand and the clergy might 


aciphum, unuia cquum dare liberaliter 
regi Buo. Non fertur ad tales 
et consimiles interpretationes Bub- 
dolas dicte nostre constitutioniR 
intentio.” 

^ Id. id., 2333 : " VestriB itaque in 
hac parte BupplicationibuB annuentes 
. . . liceat vobia et eisdem prelatia 
eoclesie et personis ecrlesiaBticis, abaque 
metu constitutionis noatre predicte, 
ipsi regi pro hujusmodi vestre ao 
ipaorum regia et regni intrinaece defen- 
aionis aubsidio, aubventionezn oon- 
gruam, prout vobia et ceteris prelatia 
regni prefati sen majori parti vestrum 
et ipaorum videbitur, voluntariam, 
liberalem et liberam, non coactam, 
abaque omni concuaaione, exaotione 
et executione temporali vel layoali 


exigendam, hao vice presente nostra 
fretis licentia impertiri, eanique simi- 
liter regi liceut recipere memorato. 
Volumua autem quod, si aubventionem 
hujusmodi prsstari contingat, formam 
ot modum et quantitatem etiam ao 
quicquid super hoc factum extiterit 
nobis per vestraa litteras aeriosiua 
intimare curetis, ut quantum discrete 
vel indiscrete, moderate vel immoderate 
piemissa precesserint et aooeptationem 
vol moderationem exegerint clarius 
videamus. Scire quoque voa volumua 
noatre intentionia existere quod sine 
iterate licentia hujusmodi eubventio 
annualem terminam non excedat.” 

Cf. id. id., 1933. 

* Id. id., 1822, 1829. 

• Id. id., 2367. 
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grant an aid or contribution for the defence of the realm 
without consulting the Pope, notwithstanding the terms of 
the decree (“ Cleriois Laicos ”) or any privilege granted by the 
Apostolic See. He assures them that he had had no intention 
by this decree of destroying any of the laws, liberties, privi- 
leges, or customs of the king or kingdom.^ 

It would seem evident that Boniface had been worsted 
in his second conflict with the temporal powers, and had 
to withdraw his claim. 


It is with these claims of Boniface to forbid the taxation 
of the clergy that the unknown author of the tract entitled 
‘ Disputatio inter Clericum et Militem ’ seems specially to 
deal ; and, though it cannot be dated with any precision, it 


* rd.id.,2354, "NoveritjsNos”: “Noa 
igitur dorlaramus, quod conatitutio ipna 
vel ojus prohibifio ad donaria vclmutua 
Beu quovis alia voluntaria prolatorum 
et persoiiarum eoclesiaHticaruni ojus- 
dcm logni, cu>ti8cunquo ntatus, ordiiiis 
vpI conditionis oxiatant, omni prorana 
orcasione aut exactione cossante, 8e 
aliquatemus non extendat, licet ad id 
forsitan . . . Fliilippi Rogis . . . vel 
auccessorum suorvim . . . aut nobilium 
vel aliorura dominorum temporaliura 
de regno predicto, requieitio curialis et 
arnica preee<lat ; quodque feudalia, 
censuaria eive jura quiclibet in reruiii 
ecclesiaaticaruin datione retonta, vol 
alia servitia consuota regi ojusque suc- 
ccsBoribus, duuibus, comilibue, baro* 
nibuB, nobilibus et aliiB teinporalibus 
dominis Bupradictis, tarn de jure quam 
de consuetudine a pcrsoniB ecclesiasticis 
debita, prefata conetitutio non includat 
vel aliquatcnus compreliendat . . . 
Adjicimua inauper hujuBmodi declara- 
cioni nostre quod, si prefatis regi 
et BuccessoribuB suis pro univorsali 
vel particulari ejusdem regni defen* 
sione periculosa neceaaitaB inuninerot, 
ad hujusmodi necesaitatis casiun 
Be nequaquam extendat oonetitutio 
memorata. 


Quin potius idem rex ac Bucces- 
BoroB ipHiuB poBsint a prelatis et per- 
Bonis ecclesiasticis dicti regni petere 
ac recipere pro hujusmodi defensiono 
8ub.<idium vel contributionom, illudque 
aut illam prelati et persouie predicti 
eepefato regi suis BuccessoribUB inoon- 
Bulto etiam Romano pontifice, tenean- 
tur et valeant, sub quote nomine aut 
alias etiam, importiri, non obatantibus 
conBtitutione prodicta, Beu quovis 
exemptionis vel alio quolibet privi- 
legio, Bub quncunque forma confecto, 
a sodo apostolicu impetrato. 

Quudqiio pra'terea intentionis nos- 
trie, non extitit, nec oxistet, per oon- 
Btitutionem predictam Beu declara- 
tionem presentem jura, libertatoa, 
franchyeias, seu consuetudines, quss 
piefatia regi et regno, ducibuB, comi- 
tibus, baronibus, nobilibus et quibusvis 
aliis temporalibus dominis, editionis 
prefati constitutionis tempore, ac etiam 
ante illud competere noscebantur, tol- 
lere, diminuere vel quovis modo 
mutaro, aut eis in aliquo derogare, seu 
novas servitutes vol submissiones im* 
ponere, sed jura, libertates, franchysias, 
et consuetudines supradictas pretactis 
regi et oliis illesas et integras con- 
servare.” 
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seems probable that it belongs to the years from 1296 to 
1298.1 

The tract is noteworthy for its explicit and reasoned repudi- 
ation of the claim of the supremacy of Church Law and the 
Holy See over Secular Law and secular authorities. It is 
in the form of a dialogue between a clerk and a knight, and 
begins with a complaint on the part of the clerk that the 
Church and its liberty was oppressed by financial exactions 
and disregard of its laws. The knight asks what he means 
by law (jus). The clerk replies that he means the decrees 
of the Fathers and the statutes of the Boman Pontiff. The 
knight replies roundly that these laws, so far as they refer to 
temporal matters, may be law to the clergy, but have no 
authority over the laity, for no one can make laws where he 
has no “ dominium ” ; and as the princes have no authority 
to make law on spiritual matters, the clergy have none to do 
this in temporal matters. 

The clerk then argues that Christ is Lord of all, and Peter 
is his vicar : how can they refuse to recognise that the vicar 
of Chiist has the same authority as Christ ? The knight replies 
by saying that he had heard that there were two “ tempora ” 
in Christ, one of humility, the other of power. Peter was 
Christ’s vicar, “ pro statu humilitatis, non pro statu glorie 
et majestatis.” Christ said that his kingdom was not of this 
world, and refused to act as a judge. Christ in the world 
neither exercised the temporal authority nor committed it 
to Peter. The clerk then urges the authority of the Church 
in matters of sin, and therefore of justice. The knight replies 
that the authority of judging according to the law, in ques- 
tions of justice and injustice, belongs to him who has authority 
to make the laws. The clerk contends that temporal things 
should serve the spiritual, and that the spiritual power should 
rule the temporal. The knight replies that he quite recognises 
that spiritual persons should receive such things as they need 
for their support, but this does not mean that they have 
authority in temporal matters. He then turns upon the 

* For a full discusaioa of the date Scbolz, ‘ Die Publizistik zur Zeit 
and authorship of this work, of. B. Philipps dea Schfinen,* Ac. 
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clerk and warns lum that the temporal power is concerned 
with the use which the clergy make of that which is given 
them for pious purposes. The clerk complains that the 
kings have been annulling the privileges which had been 
conferred upon the Church by law, and the knight argues 
that this had been justified by necessity. When finally the 
clerk c-ontends that the emi)eror might have such powers, 
but not a king, the knight describes this as flat blasphemy, 
for the King of Prance is in every respect of the same dignity 


and authority as the emperor.^ 

* ‘ Disputatio inter Clericum et 
Militom,’ p. 76 : 

“ Clxbicds ; Ecclesia facta est vobia 
omnibus praida ; exiguntur a nobis 
multa, dantur nulla ; si nostra bona 
non damns, rapiuntur a nobis, con- 
culcantur jura nostra, libertates 
effringuntur, . . . immo certe con- 
tra omne jus, injurias innumeras 
Bustinemus. . . . 

Miles : Scire vellem quid vocafm 
jus 7 

Clebicus ; Jus vero docreta patrum, 
et statutum Romanorum Pontificum. 

Miles : Quae illi statuunt, si de 
temporalibuB statuunt vobis possuut 
jura esse, nobis vero non sunt ; nullus 
enim potest de iis statuere, super quos 
constat ipsum dominium non habere. 
Sic nec Francorum rex potest statuero 
super imperium : nec imperator super 
regnum Franciir. Et quemsdmodum 
terreni principes non possunt aliquid 
statuere de vostris spiritualibus, super 
qusB non accepcrunt potestatcm, sio 
nec VOS de temporalibus eorum super 
quoc non habetis auctoritatera. . . . 
Unde semper mihi risus magnus fuit 
cum audissem noviter statutum esse 
a domino Bonifacio octavo, quod 
ipse est et esse dobet super omnes 
principatus et regna, et sio facile 
potest sibi jus acquirere super rem 
quomlibet. . . . 

Miles : Nullo modo divins: potes- 
tati vel dominatioDi resisto : quia 


ChristianuB sum et esse volo, et ideo, 
si per diversas scripturas ostenderitis, 
BummoB poniifices esse sup a omnia 
temporalia dominus, necesse est om- 
nino reges et principes summis ponti* 
fibuB tarn in spiritualibus quam in 
temporalibus esse subjectos. 

Clebicus : Facile hoe est, ex supe- 
rioribus posse osteudi. Tenet enim 
fides nostra Potmm Apostolum pro 
se et Buis successoribus institutum 
esse plenum vicanum Jesu Christi. . . . 
Si ergo non negatis Christum de vestris 
temporalibus statuere posse qui domi* 
nuB est coeli et terras, non potestis sine 
rubore eandem potestatem Christi 
plono vicario donegare. 

Miles : Audivi a viris sanctis ao 
doctissimis duo tompora in Christi 
distingui, . . . alterum humilitatis et 
alteram potestatis. . . . Felrus autem 
constituitur Christi vicorius pro statu 
humilitatis, non pro statu gloriae et 
majestatis. Non enim factus est 
Christi vicarius ad ea quae Christus 
nunc agit in gloria : sod ad ea imitemda^ 
quES Christus egit humilis in terra. . . . 
Auditis ergo, aperte, Christum in tem- 
poralibus nec judicem, nec divisorem 
constitutiim : ergo in statu illo sus- 
coptes dispensationis, nee temporals 
regnum habuit, nee etiam aSectavit. 
. . . Patet ergo, Chnstum regnum tern- 
porale non exercuisse nec Petro com- 
misisse. . . . 

Clbricits ; Negatis, o Miles, occle- 
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Another tract which seems to belong to this time 
argues with similar determination for the principle that the 
king has the right to demand contributions from the clergy 
towards the necessities of the coimtry. It begins with the 
assertion that the Church consists not only of the clergy but 
of the laity, and that the clergy must not speak as though 
the libert y of the Church meant only the liberty of the clergy. 
There are, indeed, special liberties of the clergy granted by 
the popes, with the goodwill and permission of the secular 
princes, but those liberties cannot take away the authority 
of kings in the government and defence of their kingdoms. 
Those members of the body, whether clergy or laity, noble 
or ignoble, who refuse their help to the head — that is, the 
king — show that they are useless members. It is a matter 
of astonishment that the vicar of Christ should forbid (men) 


aiam cognoscere de peccato. . . . Cum 
ergo juatum et injustum in negociis 
rerum temporalium sit, consequcns 
etiam eat ut de cauais temporalibua 
debet judicare. . . . 

MuiEB : Manifeatum eat ergo ilium 
debere aecundum legea judicare, et 
aecundum eaadom de juato et injusto 
cognoacere, cujua eat legea condere. et 
habere interprotari, cxponero et cuato- 
dire, facere et gravure et mollire, cum 
videbitur expediie. . . . 

Ci:j:bious : Nonne debent temporalia 
Bpiritualibua deaervire. Ergo tem- 
poralia debent eaae aubjecta apiritua- 
libua, et spiritualia potoataa tempo- 
ralem debet regere poteatatera. 

Miles : Vere debent apiritualibua 
temporalia deaervire auo caau, quia 
tenentur Dei cultoribua neceaaaria 
miniatrare. . . . Videtia quod temporalia 
oonceduntur vobia non ad dominium, 
aed ad vitce subaidium et ad apiritualis 
miniaterii aumptum. . . . Dictum enim 
vobia eat auperius, quod hec acoipiatia 
omnia ad vitse aubaidium et ad aanctas 
militiaa atipendia ad victum habendum 
et veatitum. . . . Et quicquid aupereat, 
in pioa usua pauperum et miaeriaa 


Higrotantium ezpendere dobetis. Quod 
ai non feceritia multum noatru interest, 
de eiadem curam habore, ne aoimaa 
mortuorum aalutemque vivorum de- 
fraudetis. . . . 

Clebious : Num quid per regea 
tollondce aunt gratiie nobia per 
leges concease, et per boatorum 
principum privilegia aoucta* occlosiiG 
concesaa. . . . 

Miles ; Igitur non eat dubium quin 
pro regni necessititibua gratias vobia 
indultaa, legibuaque aancitas, posaunt 
altisaimi priori pea conaultiori suspeu- 
dere ratione, et aecundum exigentiam 
temporia utare. 

Clericus : Imporatores sanxerunt 
ista, non regea, ed ideo per bonos im- 
peratores, o miles, nunc erit legum 
gubomaouls moderari. 

Miles : Hoc responsum eat blas- 
phemia. . . . Et ideo domine clerice 
linguam vestram coercite et agnoscite 
legem legibua, consuetudinibus, et 
privilegiis veatria et libertatibus datia, 
regia potestate prae-esae, posse addere, 
posse minuero quffilibet, equitate et 
ratione consultis, aut cum auis pro- 
oeribua, aicut visum fuerit temporare.” 



CHAP, vm.] BONIFACE vm. AND PHILIP THE* FAIR. 


383 


to pay tribute to Ceesar, and to render assistance to their 
king and kingdom against an unjust attack.^ 

It is then clear, as we have said, that Boniface VIII. had 
been compelled to withdraw from the two positions which 
he had taken up : the claim that he had the right to inter- 
vene authoritatively in the conflicts between the northern 
countries, and the claim to forbid the taxation of the clergy : 
the Bull “Noveritis Nos” does represent a very complete 
withdrawal. 

It is not our part here to describe the history of the events 
between 1297 and 1301, when the relations between Boniface 
vm. and Philip the Fair again became openly hostile. We 
find Boniface VIII. complaining in January 1299 that his 

^ Dupuy, ‘ Histoire du DiSerond,’ quae quidem libertatea, sic conceBsas 
Ac., ‘ Prouves,’ p. 21 ; “ Sancta Mater vel permissEe ipsis Reg:ibu8 auorum 
Eccleaa, aponaa Christi, non aoluin gubornationem ao defenaionem auferre 
ex clericis, aed etiam ex laicia : imo non poaaunt : nec ea qua; dictre guber- 
sacra teatante Scriptura aicut eat unua nationi et defenainni nocosaaria, aeu 
Dominua, una fidea, una baptiama, aic expedieulia, deliberato bononun ao 
a primo uaque ad ultimum, ex omnibus prudentium consilio judicantur, dicente 
Chriati fidelibua, una eat Eccleaio, ipsi Domino I'ontificibua Templi, ‘ Beddite 
Christo, coeleati sponao, anulo fidci ergo quae aunt Ciesaria, Caesari, et quic 
deaponaata, quam ipae a aervituto aunt Dei, Deo.’ 

peooati, et jugo veteris legia, ac Et quia turpia eat para quee auo 
dominio hoatis antiqui, per mortem non congruit univerao, et membrum 
auam miaericorditer liberavit ; qua inutile, et quasi paralyticum, quod 
libertate gaudere voluit omnes illos, corpori auo aubaidium ferre recusat, 
tarn laicoa quam clericoa. . . . Et quia quicunquo aive clerici, aive leuci, aive 

clerici in Eceleaia, ut patot per predicta, nobilea, aive ignobilea, qui capiti auo, 

sunt, et merito, et numero potiorea, vel corpori, hoc eat domino Rogi et 

non debent, non poasimt, niai foraitan regno . , . auxilium forre recusant, 

per abusum aibi appropriare, quasi aemolipaoa partes incongruas, et mem- 
aliia excludendo, ecclesiasticam liber- bra inutilia, et quasi paralytica de- 
tatem, loquondo de libertate, qua monstrant. 

Christua nos eua gratia liberavit. Et quia, sapiens et intoUigens heec, 

Multso vuro aunt libertatea aingu- non incidit in vohomentem stuporem, 
laiea, non univeraalis Eccleaisp, aponsae audiens vicarium Jesu Chriati prohi- 
Christi, aed solum ejus ministrorum, bentem tributum dari Caesari, et sub 

qui cultui divino ad aedificationem anathemate fulminantem ne clerici, 

popuh sunt, vel ease debont apirituali- contra iniquai et injustae persecutionis 

bus deputati : quee quidem libertates incuraus, domino Begi et Regno, imo 

pet atatuta Romonorum Fontificum, de aemetipais, pro rata sua, manum porri- 
benignitate vel saltern pormisaionc gant adjutidcem.” 

Principum secularium aunt oonoeaaee. 
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grmt of the first fruits had been misinterpreted and misused, 
and in April of the same year that Philip would not surrender 
the “ Begalia ” of the diocese of Bheims, which he had occu- 
pied during its vacancy. 

It was in December 1301 that the storm broke. Three 
letters, or bulls, contain the record of this. On 4th December 
Boniface had issued the Bull, “Salvator Mundi,” by which 
he suspended, at the discretion of the Holy See, all the 
special “ privilegia ” and favours which he had conferred 
upon Philip, on the ground that they had been abused to 
the great injury of the churches and ecclesiastics of the 
kingdom of Prance.^ 

On 5th December Boniface wrote to Philip that he had 
heard that he had caused the Bishop of Pamiers to be brought 
before him, and had committed him to the custody of the 
Archbishop of li^ar bonne. He therefore asks and exhorts and 
commands Philip to set the bishop at liberty, and to permit 
him to come to Borne, and warns him that unless he can 
show some reasonable cause for his action, he must be held 
to have incurred the sentence imposed by the canons on 
those who laid their hands on a bishop. ‘ 

^ Boniface Vlll. Reginter, 4422 ecclesiasticie plus graventur, provi- 
(“ Salvator Mundi : “ Nos igitur dimus supei- boo salubro romedium. 

atteiidentes quod nonuulla privilegia, Unde ilia omnia quantum ad omnem 
indulgentias et gratios carissimo in ipsorum eSectum, de fratrum nostro- 
Christo filio nostro Philippo Begi rum consilio, usque ad predicti sedis 
Francorum illustri ej usque succoa- bene placitum diximus suspendenda ; 
soribus, et specialiter pro defensiono ilia maxime quo occosione guerrarum, 
regni sui sub certis formis duximus quibus dicti regni statue pacificus 
concedenda, et gratiose aliqua con* turbabatur tunc tempuris, fuere con- 
oessimus clericis et laicis, qui de suo cossa.” 

et suocessorum suorum stricto consilio * Id. id.. Register, 4432 (“ Secundum 
fuerint vel majori parti eorum : quo- divine ") : “ Sane ad nostrum pervenit 
rum privilegiorum, gratiarum, indul* auditum, quod tu venerabilem fratrem 
gentiorum et concessionum occosione, nostrum Appamiarum Episcopum per- 
per abusum, ecclesiis et eccleaiorum sonoliter ad prssentism tuom deduci 
prelatis ac personis religiosis et secu- fecisti sub tuorum oauta custodia, 
laribus dicti regni magna dispendia et utinam non invitum ! Quern sub 
gravamina sunt illata, et gravia scan- colore securitatis personie ipsius, cub- 
dale sunt exorta et inontea possunt todiendum dixeris commisisse fratri 
oriri : oc procaventes ne tali pretoxtu nostro Narhoniensi Archiepiscopo, 
Bupradictee eoclesiffi, prelati ac personsB Motropolitano ipsius. Magnitudinexn 
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On the same day Boniface issued the Bull “ Asculta Fill,” 
in which he enumerated his complaints against Philip, and 
asserted his authority in very strong terms. He begins with 
the assertion that God had placed him over all kings and 
kingdoms, with authority to destroy and to build up, and 
he warns PhiUp not to allow any one to persuade him that 
he had no superior, and that he was not subject to the head 
of the Ecclesiastical Hierarchy. He who should pertina- 
ciously assert this was an infidel and outside of the fold of 
the good Shepherd.^ 

The principal complaints which he made against the conduct 
of Philip were that he was oppressing his subjects, the clergy, 
the counts and nobles, the co mmun ities and the whole people 
of his kingdom ; that he prevented the Holy See from exer- 
cising its legal rights w’ith regard to vacant dignities, benefices, 
canonries, and prebends ; that he compelled prelates and 
other ecclesiastical persons to appear in his courts, in regard 
to personal questions, rights, and goods, which were not held 
from him by feudal tenure, while laymen had no authority 
in such cases ; that he did not permit the free exercise of the 
spiritual sword against those who injured the clergy, or the 


igitur tnam rugamus et hortamur 
attente, por apoBtoIica tibi scripta 
maudantes, quatonus oumdem epis- 
copum, cujuB volumus habere prffison- 
tiam, abire libere, et ad noBtram prge- 
sentiani socurum veniro permittas, 
omniaque bona mobilia etc. . . . sibi 
roBtitui faciaB . . . neo in antea ad 
Bimilia por te vel tuos occupatrices 
manuB extendos ; habiturus te toliter 
in premissiH, quod majostatem non 
ofFendas Divinonii noc Bodis apostolicso 
dignitatem, nec oporteat nos aliud 
remedium adhibere : sciturus, quod, 
nisi od excusationem tuom aliquid 
rationabilem coram nobis propositum 
fuerit vol ostensum, et premissiB veritaB 
Builragetur, quin incurreris sententiom 
canonis, propter injectionem temeraria- 
rum manuum in dictum episcopum, 
non vidomus.” 

VOL. V. 


•Id. id., 4424 (" Asculta Fili”): 
“ Sano fili, cur ista direxerimus, immi* 
nente necesBitato et urgente conscientia, 
expressiuB aperimua. Constituit enim 
DOB Deus, licet inBufiicientibus meritis, 
super regen ot regna, imposito nobis 
jugo apoBtolicee sorvitutis, ad evellen- 
dum, destruondum, edificondum atque 
plantandum, sub ejuB nomine et doo- 
trina, et ut, gregem pascentes domini- 
cum, conBolidemuB infirmos, sanemuB 
SBgrota, alligemus fracta, et reducamua 
abjeota, vinumque infundamus et 
olium vulneribuB sanciatis. Quare, 
fili carissime, nemo tibi suadeat, quod 
Buporiorem non habeas et non Bubsis 
Bummo ierarchffi ecclesiaaticse ierarchite, 
nam desipit qui eic sapit, et pertina- 
citor hoc afirrmans, oonvincitur infi- 
deliB, nec est intra boni pastoria 
ovile." 

2 B 
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ezeroise of ecclesiastical jurisdiction in monasteries of -which 
he claimed to hold the guardianship.^ 

After enumerating other complaints about abuses against 
which he had made constant remonstrance in vain, he an- 
nounced that he had therefore summoned the archbishops, 
bishops, abbots, and some other ecclesiastical persons from 
France that he might consult with them in November of the 
following year, and determine what should be done for the 
amendment of these things, and the good of the kingdom. 
He invites Philip to send some faithful men who knew him 
well, to take part in the consultation, but warns him that 
they will proceed without his representatives if they did not 
come.* 


* Id. id. id. : " Nec poasumus aum 
non debeamus, preterire eilentio quin 
aa per quee oouloa Divine majastatis 
oftendis, noa perturbaa, gravaa aub* 
ditoa, eocleaiaa et eccleaiaaticaa aecu* 
lareave peraonas oppriroia et affligas, 
neo non parea, comitea, et barones, 
alioeque nobilea, et univeraitatea oo 
populum dicti regni, multiaque diveraia 
anguatiia ecandediaaa, tibi apertiua 
exprimamua. Frofecto ergo hactonua 
aervaaae noa novimua ordinem caritatia. 
. . . Te, opportunia atudiia et temporibua, 
inducendo, ut errata corrigeria. . . . 
Seu. quod te correxeria, quod in te 
aalutia aemina aata, ut vellomua, fruc* 
ticaverint, non videmua. . . . Et ut 
aliqua explicabiliter inferamua : eoce 
quod licet pateat manifoete, ao explo- 
rati juria exiatat, quod in ecoleaiaaticis 
dignitatibua, peraonatibua et bene- 
floiia, oanonioatibua et prebendia vaoan- 
tibua in curia vel extra curiam Boma- 
nam, pontifex aummam et potiorem 
obtinet poteatatem, ad te tamen hujua- 
modi eocleaiarumi dignitatum, peraona- 
tum, beneficiorum, canonicatuum, col- 
latio non poteat quomodolibet perti- 
nere nec pertinet. . . . Nihilominus tu, 
metaa et terminoa tibi poaitoa irreve- 
renter excedena, et factue impationa 
auper hoc, injurioae obvias ipai aedi, 


ejuaque collationea, canonice factaa, 
executioni mandari non auatinea, aed 
impugnaa, quamvia tuoa, qualiter 
cunque factaa, precodere dinoacuntur. 

Prelatoa inauper et aliaa poraonaa 
ocrlesiaaticaa, tarn religiosaa quam 
aecularea regni tui, etiam auper per- 
aonalibue actionibua, juribuB, et immo- 
bilibua bonia, quec a te non tenontur 
in feudum, ad tuum judicium pertrahia 
et coarctoa, et inqueataa fieri facian, ot 
detineri talea, licet in clericoa et per- 
Bonaa eoclBaiasticaa nulla ait laicia 
attributa poteataa : prajtorea contra 
injuriatorea et moleatatorea prelato- 
rum et perBonarum eccloaioaticarum 
eo3 apirituali gladio qui eia com- 
petit uti libere non permittia ; 
nec juiiadictionom eia competentem 
in monaateriia aeu locia ecclesiaatioia, 
quorum recipia guardiam vel cuato- 
diam, vel a predoccaaoribua tula recep- 
tam proponia, pateria exercere ; quin 
potiuB aententiaa aeu proceaaua, per 
dictoB prelatoa ao peraonaa eccleaiaa- 
ticaa licite promulgatoa et latoa, ai tibi 
non placeant, directe vol indirecte, 
revocoro compellia.” 

‘ Id. id. id. ; “ Ecce amore com- 

moti . . . deliberatione cum fratribus 
nostria super hoc liabita pleniore, 
venerabdea fratres noatros Archie- 
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These claims of Pope Boniface met with the most violent 
resistance. The claim of authority was indeed expressed in 
the bull in sufficiently strong terms, but it was apparently 
almost immediately represented as being more extreme than 
it actually was. A spurious form of the bull was produced, 
in which Boniface VIII. was represented as having claimed 
that the king was subject to him in temporal as well as spiritual 
things.^ Boniface was charged with heresy, in a statement 
attributed to Pierre Dubois. The author contends that the 
Pope was endeavouring to take from Philip those rights of 
supreme jurisdiction and freedom from all other authority 
in temporal matters which he had possessed for a period of 
more than a thousand years. If the popes claimed that they 
had at one time possessed temporal authority over the Kings 
of France, they had lost them by prescription. He contends 
also that if the Donation of Constantine had any validity, 
which ho doubts, it could be revoked by the emperor.* 


pisoopos, epiBcopos, ac dUectos 6Uos 
('lectoH et Cistercionsia, CluniacensiB, 
PremonetratensiB, nec non sancti Dyo- 
niflii in Francia, Pariaienais dioceaia, 
et majoria Turonensia, ordinia Sancti 
Benedicti, monaateriorum abbatea, et 
capitula occloaiarum cathedralium regni 
tui, ac magistroa in thcologia et in 
jure canonico et civili, ot nonnullaa 
alias peraonaa eccleaiasticaa oriundaa 
de regno predicto, per aliaa nostras 
patentee littoraa, certo modo ad nos- 
tram preaentiam evooamua. . . . C\im 
quibua, aicut cum ]>er8onia apud te 
suspicione carcntibua, quin potius 
acceptia et gratia, ac diligentibus nomen 
tuum, et afFectantibus atatum proa- 
perum regni tui, tractare conaultius 
et ordinare salubrius valeamua que ad 
premiasorum emendationem, tuamque 
directionem, quietem atquo saiutem 
ac bonum et proaperum regimen ipaiua 
regni videbimus expedire. Si tuam 
itaque rem agi'putaveris, eodem tem- 
pore per te vel fideles viros et provides, 
tuaa conacioa voluntatis, ac diligenter 
iiistructoB, de quibua plene valeaa 


habere fiduciam, h’ia potcris interesse, 
elioquin tuam vel ipaorum abaentiam 
divina replente proaentia, in premiaaia 
et ea contingentibus ac aliia, prout 
Bupema nobis miniatraverit gratia et 
oxpediro videbitur, procedemua.” 

Cf. id. id., 4426 and 4426. 

* Diipuy, ‘Hiatoire du DifFerend,' 
Ac., ‘ Prouvea,’ p. 44 (Deum Time) : 
“ Scire te volumua quod in epiritua- 
libuB et temporalibus nobis aubea. 
Beneficiorum et prebendarum ad te 
collatio nulla apectat : et si ali quorum 
vneantium cuatodiam habeas, fructus 
porum BucceaBoribus reserves : et ai 
quae contuliati, collationem hujuamodi 
irritam decemimus, et quantum de 
facto procpsaerit, revocamus. Aliud 
autem credeiites, hereticoa roputamus.” 

• l>upuy, ’ Hiatoire du Differend,’ 
‘ Prouvea ’ (p. 44), ‘ Deliberatio ma- 
giatn Petri de Boaco * : “ Quod autem 
Papa sic scribens nitens et intendens, 
sit ot debeat hereticua reputari, per 
rationes infra acriptaa, poteat mani- 
feste probari, niai reacipiaoere et auum 
orrorem corrigere palam et publice 
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In Febrnaxy 1302 Philip Bnmmoned what we know as the 
first meeting of the States Gleneral of Prance, and the terms 
in which he called them together axe very noteworthy. 
He announces his desire to take counsel with the prelates, 
barons, and his other loyal subjects on certain difficult 
matters which concerned the liberty of himself, of the 
churches, and of all the inhabitants of the kingdom.^ Un- 
fortunately the proceedings of the meeting of the States 
General are only known to us in the letters addressed by the 
clergy to Boniface VIII., and by the nobles to the cardinals, 
but these are sufficient for our present purpose. They both 


voluerit, et regi Chriataniasimo eccleaia! 
defenaori satiafacere auper tanta injuria. 
. . . Nonne Papa concupiscit et rapit, 
et aufert de novo scienter summam 
re(ps libertatcm, quae semper fuit et 
eat nulli subcase et toti regno impcrare 
sine reprebensionia humanaa timore. 
Frieterea negari non potest, quin 
semper post distincta primo rerum 
dominia invasio rerum occupatarum 
aliis maximo per tempus a quo memoria 
bominum non exiatit possessarum, et 
presoriptorum fuerit, eat peccatum 
mortale. Bex autem supromam juria- 
dictionem et liber tatem suorum tern* 
poralium ultra millo annos posaedit. 
. . . Prscterea Papa non potest Biipre* 
mum dominium regni Franciee vindi- 
care, nisi quia summus sacerdos eat. 
Sed cont, si esaet ita. Hoc beato Pelru 
et singulis ejus succosaoribus corape- 
tiaset qui in boc nihil reclamarunt, 
nihil vindicaverunt 7 Beges Francis 
hoc posaidentes et presciibentea tolle- 
rorunt per mille duoentos septuaginta 
annoa. PoBaessio vero centenaria, 
etiam aine titulo, hodie per novem con* 
stitutionem dioti Papee aufUceret ad 
prescribendum contra ipaum et ecde- 
siam Romanam, ao etiam contra im- 
perium secundum leges imperialea. 

. . . Et ai eccleaia Bomana et imperator, 
subjectionem, si quam habuisaent, 


quod non eat verum, per centum annos 
reges possidere libertatem et prescri- 
bere pennittendo, totum jus suum 
amississet. . . . Prceterea si Papa modo 
Btatueret prescriptiones sibi non ob> 
stare, ergo simiUter aliis non obatarent, 
maxime principibus qui superioiea non 
recognoBcunt. Et aic imperator Con- 
Btantinopolitanus, qui eidem dedit 
totum patrimonium quod habebat, 
cum hujuB donatio quia nimis magna 
facta per legitimum adminiatratorem 
verum imperii, aicut sunt epiacopi et 
alii prelati, non tenuerunt, ut juris 
civilia doctorea, et preacriptio non 
obatat, secundum ipaum apporet, quod 
donator vel imperator Alemannite loco 
ejus per Fapam subrogatus totam 
hujusmodi donationem posaet rovo- 
care.” 

^ * Documents relatifs aux ^tats 
Goneraux . . . sons Philippe le Bel * 
(ed. G. Picot, Paris, 1901) ; “ I. Philip- 
pus . . . super pluribus ardius negociis, 
nos, atatum, bbertatos nostras, ac regni 
noatri, necnon eocleaiarum, ecclesiasti- 
carum, nobilium, aecularium persona- 
rum, ao universorum et singulorum 
incolarum, regni ejusdem, non medio- 
criter tangentibus, cum prelatis, baro- 
nibuB, et aliis nostris et ejusdem regni 
fldelibus et subjectis, tractare et deli- 
berare voloiites.” 



CHAP. VIII.] BONIFACE Vm. AND PHILIP THE FAIB. 


389 


relate how the king declared to them that in his letter 
Boniface had claimed that the kingdom of France was held 
from him, while the King of France had always, in tem- 
poral matters, been subject to God only. They were equally 
disturbed by the fact that Boniface had, as we have seen, 
summoned the clergy to consult with him at Borne as to 
the alleged oppression of the clergy and people of France by 
the king.^ The clergy implored the Pope to revoke his 
summons, ‘ while the nobles addressed themselves to the 
cardinals, and requested them to take counsel how these 
ill-considered and irregular proceedings might be turned to 
a good end.' 

It is evident that the real or pretended claim of Boniface 
VIII. to temporal sovereignty over the King of France was 
repudiated at once not only by the laity, but by the clergy 
in France, but it is important to see how their actions and 
declarations were met in Borne. The cardinals replied to the 
nobles by positively asserting that the Pope had never 
written to the king that he was superior to him “tempor- 
ally,” and that the Archdeacon of Narbonne, who had carried 

* Id., y. (Letter of the Clergy) : ■ Id., V. : “ Hino in promptu sd 

“ Idem Doiuinua Rex proponi fecit Sanctitatis Vestree providentis cir* 

cunctia audiontibiia paiam et publico, cumspectam in hoc summee necesaitatia 

sibi ox porto veatra fuiaae inter alia articulo duximus requirendum, flebi* 

per predictos Archidiaconum et litteraa libua vocibua et laclirymosis aingultibus 

intimatum, quod de regno auo, quod paternam clementiam implorantea, quod 

a Deo Bolo ipse et predeceaaores aui aalubre remedium in premisaia, per 

tenere hactenus recognitisunt, tem- quod . . . status ecclosioe Gallicans in 

poralitcr vobis subcase, ilkidquo a pulcritudine pacis et quiotis optate 

vobis tenere deberet.” remoneat, prospiciatur nobis, nostris. 

Id., VI. (Letter of the Nobles) : que statibus, revocando vostra) vooa- 
“ Fremiera entre lea autres chosus que tionia edictum.” 

au dit roi notio sire furent envoydes ’ Id., VI. : “ Fourquoy noua vous 

par messagea ot par lettres, il oat prions et requerons tant aSectuouse- 

contonu, que du royaume de France, ment, conune nous pouvona que, comme 

que notre aire li roi et li habitans du voua soyez eatablia e appellez en portie 

royaume ont toujours dit eatre aoubget au gouvememout de TEgliae, e chaacun 

en temporality de Dieu tont aeulement, de vovia en ooste beaoigne veillez tel 

ai conune e’est chose notoire & tout conaeil mettre, e tel remede, que ce 

le monde, il en devroit eatre aoubget qui eat par ai legier e par ai desordenn6 

a luy temporellement et de luy le mouvement commanci6, aoit mia & 

devoit et doit tenir." bon point et k bon esiat,” 
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the Pope’s letter, had made no such statement by upord or 
letter ; the statement of Peter Floto to this effect was there- 
fore false. ^ 

We have also emphatic statements made by the Cardinal 
of Porto and by Boniface himself in a Consistory held at 
Borne, presumably in the summer of 1302. The first repu- 
diates the allegation that the Pope had said in his letter that 
the King of Prance held his kingdom from the Church, but 
he sets out a somewhat far-reaching statement about the 
papal authority. It is obvious, he says, that the Pope judges 
every temporal matter, if it is related to a question of sin ; 
he admits, indeed, that while spiritual jurisdiction belongs to 
the Pope, temporal jurisdiction belongs to the emperor and 
kings ; but he adds that one must consider the question of 
temporal jurisdiction not only from the standpoint of action 
and custom, but also from that of law\ By strict law (de 
jure) temporal jurisdiction belongs to the supreme Pontiff, 
the vicar of Christ and of Peter, but as far as its exercise is 
concerned it does not belong to him, and therefore the King 
of Prance has nothing to complain of.* 


‘ Id., VII. ! “ Et volvunus vos pro 
oerto tenere quod predictuH dorniiius 
noeter summus pootifex nuaquam 
soripsit regi predicto quod de regno 
Buo Bibi subesRe temporaliter illudque 
ab eo tenere deberet ; et providua vir, 
magister Jacobus, arcbidiaoonus Nar- 
bononsis, notarius et nuntius domini 
nostri predicti, sicut constanter aflir- 
mat, ipsi domino regi hoc ipsum vel 
simile nunquam verbaliter nuntisvit, 
aut scripto, unde propositio quam fecit 
Petrus Flot, in prssentia dictd domini 
regie, prelatorum et vestra, et aliorum 
multorum, aienosum et falsum habuit 
fundamentum, et ideo necesse est 
quod cadat edificium, quod edifica- 
bitur super illud.” 

• ‘ Histoire du Difterend,' ‘ Preuvee ’ 
(p. 70) : “ Referunt aliqui quod con- 
tinebatur in ilia letters, quod dominus 
rex deberot recognoscere se tenere 
teguum Buum ab ecclesia, propter 


Deum. Cesset murmur quia nunquam 
fuit Bcriptum in ilia litters, vel man- 
datum ex parte summi pontificis, et 
frstrum, qund deberet recognoscere se 
tenere regnum suum ab aliquo, et 
credo ilium qui fuit missus talem 
virum qui non excessit fines mandati 
sibi commissi. . . . (Page 76.) Item 
planum est quod nuUus debet vocare 
in duhium quin posset judicare (Papa) 
de Omni temporali, ratione peccati. . . . 
Sunt enim dua> jurisdictiones, spiritua- 
lis, et temporalis : jurisdictionem spiri- 
tualem principaliter habet summua 
pontifex, et ilia fuit tradita a Christo. 
Petro, et suimnis Pontrificibus succes- 
Boribus ejuB : jurisdictionem tempo- 
ralem habent imperator et alii reges ; 
tsmen de omni temporali habet cog- 
noscete summus pontifex et judioaie 
ratione peccati ; unde dico quod juris- 
dictio temporalis potest oonsiderari 
prout compotit alicui rationo actus 
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Boniface VIII., after a violent invective against Peter 
Floto, denounced his falsification or perversion of the letter 
which he had written to the king, and his assertion that 
Boniface had bidden the king to acknowledge that he held 
his kingdom from him. Forty years, he said, he had been 
learned in the law, and knew very well that there were two 
powers established by God ; he had no intention to usurp 
the jurisdiction of the king, but the king must admit that he 
and all other Christian men wore subject to him in any matter 
where sin was concerned.^ 

It would then seem to be plain that whatever may have 
been Boniface’s real intention, and whatever he may have 
meant in the Bull, “ Asculta Fili,” its actual result had been 
that the whole French people as represented in the States 
General, clergy, nobles, and commons, had emphatically 
repudiated the notion that the Pope possessed any temporal 
authority in France, and the cardinals positively asserted 
that the Pope had made no such claim. The Cardinal of 
Porto and Boniface seem to concur, but it was significant that 
the former maintained that the Pope did hold temporal as 
well as spiritual authority, “ de jure,” and that Boniface 
maintained that all matters which were related to any ques- 
tion of sin were under his jurisdiction. 

Boniface had not yet said his last word, and in the Bull 


et usun, vel pi out compelit aiicui »le 
jure, unde jurisdictio temporalis rora. 
petit summo pontifici qui est vicarius 
Christi et Petri de jure. . . . Sed juris- 
dJotio temporalis, quantum ad usum, 
et quantum ad executionem actus non 
competit ei. . . . Unde videtur modo 
quod Dominus rex Froncorum non 
habet materiam conquerendi.” 

• Id. id. (p. 77): “ Iste Petrus 

(Floto) litterom nostram quam de 
consensu, et consilio fratnun nostrorum, 
non repentina, sed repetita delibera- 
tione totius collegii ; et ex conventione 
et convento habito cum nunciis regiis 
non (nos 7) miseramus ei, ox eo quod 
dixerant nobis prius scribatur, sed hoc 


rogi falsavit ; seu falsa de ea confixit, 
quia iiescimuB bene an litteram falsa- 
verit, nam littoraa predicts} fuerunt 
celatse boronibus et prolatis ; imposuit 
nobis quod nos mandaveramus regi, 
quod recognosccret regnum a nobis. 
Quadraginta anni sunt quod nos sumus 
experti in jiu-e et scimus quod due 
sunt potestates ordinatsi a Deo. Quis 
ergo debet credere, vel potest, quod 
tauta fatuitas, tanta insipientia sit 
vel fuerit in capita nostro T Diximus 
quod in nullo volumus usurpaie juris- 
dictionem regis, et sic frater noster 
Fortuensis dixit. Non potest negate 
rex seu quiounque alter fidelis, quin 
sit nobis subjectus ratione peooati.” 
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“ Uniun Sanctam,” issued in November 1302, he set out the 
relations of the spiritual and temporal poAvers in more ex- 
plicit terms than in the Bull “ Asculta Fili.” 

He begins by describing the unity of the Church, and 
maintains that there is only one Head of the Church — ^that 
is, Christ — and the vicar of Christ — ^that is, Peter and his 
successors : those who, like the Greeks, say that they are 
not under Peter, are not Christ’s sheep. There are two swords, 
the spiritual and the temporal, but these are both in the 
power of St Peter and the Church, the one to be used by the 
priest, the other by the king, but at the command (“ad 
nutum ”) of the priest, for the one sword must be under the 
other, and the temporal authority must be subject to the 
spiritual (spirituali subjici potestaii). The spiritual power is 
superior in dignity to the temporal, and it has therefore 
authority to “ institute ’’ the temporal, and to judge it if it 
is not good, and thus is fulfilled the prophecy of Jeremiah : 
“Behold, I set thee to-day over nations and kingdoms.” 
Therefore, if the earthly power goes astray, it is judged by 
the spiritual, but the spiritual can only be judged by God, 
and not by man. This authority, that is, of the Pope, al- 
though it is given to a man, and exercised by a man, is a 
divine authority ; he that resists it, resists 1 he ordinance of 
God ; it is necessary to salvation to be subject to the Boman 
Pontiff.^ 


1 Boniface VlII. Begistrum, 6382 
(“ Unam Sanctam ”) : “ Igitur ecclesise 
uniuB et unioae, unum corpus, unum 
caput, non duo capita quasi mcnstrum, 
ChristuB scilicet, et Cbristi Vicarius 
Petrus, Fetiique successor, dicente 
Domino ipsi Petro, ‘ Faace oves mean ' ; 
meas, inquit, et generaliter, non singu* 
lariter has vel illas, per quod com- 
misisse sibi intelligitur universes. Sive 
ergo Greeci sive alii, se dicant Fetro, 
eisque succesaoribus, non esse com- 
missos, fateantur necesse est se de 
ovibus Cbristi non esse, dicente Domino 
in Johanne, iiniim ovile, unum et 
unicum esse Pastorem. In hac ejusque 


potestate duos esse gladios, spiritualem 
videlicet et temporalem, Evangelicis 
dictis instruimur. Nam dicentibus 
apostolis ' ecce gladii duo hie,' in 
ecclesia scilicet, quum apostoli loque- 
rentur, non respondit Dominus nimis 
esse, sed satis. Certe qui in potestate 
Petri temporalem gladium esse negat, 
male verbum attendit proferentis, 
‘ converte gladium tuum in vaginam.’ 
Uterque ergo in potestate ecclesie, 
spiritualis scilicet gladius et materialis, 
sed is quidem pro ecclesia, ille voro ab 
ecclesia exercendus, ille sacerdotis, is 
manu regum et mih'tum, sed ad nutum 
et patientiam sacerdotis. 



OHAF. Vin.] BONIFACE Tin. AND PHILIP THE FAIB. 


393 


What was then the actual position of Boniface V TTT . as 
it is represented in the Bulls “Asculta Fili” and “Unam 
Sanctam ” ? The answer is not quite easy. If we compare his 
lang uag e with that of the Canonists, which we have considered 
in a previous chapter, it may at first sight seem to be the 
same ; he maintains that both swords belong to the spiritual 
power, and that the spiritual power both instituted and 
can judge it, and in the Bull “ Asculta Fili ” he asserts that 
he is the “ Superior ” of the King of France. These phrases 
are capable of being interpreted as implying the same prin- 
ciples of those of Hostiensis, but they do not necessarily do 
this. His language is at least much more guarded than that 
of the extreme papalist tracts which we are about to examine, 
and that of Ptolemy of Lucca with which we have already 
dealt. 


Oportet autom gladium esse sub 
gladio, et temporedem auctoritatom 
spirituati Bubjic*! potestati. Nam qutun 
dicat apostolus, ‘ nou est poteataa nisi 
a Deo, qua- autem a Deo sunt, ordinata 
eunt,’ non ordinata essent nisi glodius 
flssot sub gladio, et tanquoxn inferior 
reduceretur per olium in suprema. 
Nam secundum beatum Dionysium, 
lex divinitatis est, inflma por media 
in Buproma reduci. Non ergo secundum 
ordinem universi, omnia mque ac im- 
mediate, sed infima per media, ioferiora 
per superiora, ad ordinem reducuntur. 

Bpiritualem autem, et dignitato, 
et nobilitate, toirenam quamlibet pre- 
ccllere potestatem oportet tanto clarius 
nos fateri, quanto spirituolia temporalia 
anlecellunt ; quod etiam ex decimorum 
datione, et benedictione, et sanctifica- 
tione, ex ipsius potestatis occeptione, 
ex ipearum rerum gubemationo Claris 
oculis intuemur. Nam veritate tos- 
tanto, Bpiritualis potestas terrenam 
potestatem instituere habet, et judi- 
core si bona non fuerit. Sic de eoclesia, 
et ecrlesioatica potestate, verificatur 
vaticinium Jeiemie, ' Ecce constitui 


te hodie, super gentes et regna,’ ot 
cotcra quos soquuntur. Ergo si deviat 
terrona potestas, judicabitur a potestate 
epirituali, eed si deviat spiritualis 
minor, a suo superiore. ”1 vrro su- 
proma, >> solo Deo, non ab homine 
potoBt judicari, teetante apostolo, 
'spiritualis homo judicat omnia, ipse 
autem a nenime judicatur.’ 

Est autem hie auctoritas, etsi data 
sit homini et oxercetur per hominem, 
non humana, sed potius divina potestas, 
oro divina Petro data, sibique, suisque 
Buccessoribus in ipso Christo, quern 
confessuB fuit petra flrmata, dicente 
domine ipsi Fetro, ‘ Quodcunque liga- 
veris,’ &c. 

Quicunque igitur huio potostati a 
Deo sic ordinate resistit, Dei ordina- 
tioni resistit, nisi duo, sicut maniceus 
fingat esse principia, quod falsum et 
hoieticum judicamus. Quia testante 
Moyse, non in principiis sed in prin- 
cipio, cesium Deus creavit et terram. 
Porro Bubesse Bomono pontifici, omni 
humane creature deolaramus, dicimus, 
et diffinimus omnino esse de necesitate 
salutis.” 



CHAPTER IX. 


BONIFACE Vn. AND PHILIP THE FAIR. “CONTRO- 
VERSIAL LITERATURE, I.” 

The conflict between Philip and Boniface produced a signifi- 
cant pamphlet literature, both in support and in criticism 
of Boniface’s position, and it is in these pamphlets that we 
have the most highly developed statement of the extreme 
papal position, and the most explicit repudiation of that 
position. 

The first work which we must examine is a fragment of 
an anonymous pamphlet printed by Dr R. Scholz. This work 
may, indeed, belong to an earlier date — ^to the years 1296-7, — 
for it refers more than once to the dispute about the taxa- 
tion of the clergy and the Bull “ Cloricis Laicos.” If, how- 
ever, this was the time and occasion of the tract, it discusses 
the principles of the relations of the Temporal and Spiritual 
Powers under terms which anticipate the conflict of 1302. 
The authorship is unknown, but Dr Scholz is inclined to 
think that it may be by Henry of Cremona, with whose work, 

' De Potestate Papse,’ we shall presently deal. 

The writer asserts that it was heresy to say that papal 
constitutions with regard to temporal i)ossessionB in the 
various kingdoms and other States had no authority over the 
laity, for Jesus Christ, even as man, possessed the fulness 
of power in temporal and spiritual things, and He committed 
the fulness of power to Peter, whom he established as head 
of the Church militant. The Roman Pontiff is the vicar of 
God, and has authority over kings and kingdoms ; he trans- 
ferred the empire from the Greeks to the Germans, he deposed 
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the king of the Franks and the Emperor Frederick II. To 
say that the Pope has not the fulness of power in spiritual 
and temporal things would be to resist the divine ordinance ; 
there are, indeed, divers orders and powers, ecclesiastical and 
secular, but in the last resort it is the supreme Pontiff in 
whom they are all imited. To speak of two heads of the one 
body of Christ is to speak of a monster.^ 

These passages represent the main argument of the tract 


> Anon. Fragment in R. Seliolz, 

‘ Publizistik zur Zcit Philippa doa 
SohOnen,’ &c., p. 471. “ Non pommt 

laici 08 in coelum dicendo aeu bloa- 
phemando, quod Papales constitutionr^, 
editi super temporalibua bonia sou 
rebus quir oonaiatunt infra regna, 
ducatuB, comitatua, vel territoria ipao- 
rum laicorum, ipaos laicoa non aalrin- 
gunt. Nani boo oaaeroro et tcnore 
esset horeticum et a fide orthodoxa 
olienum. 

Constat enim quod Dominus Josua 
Chriatus etiam tamquam homo habuit 
plenitudinem poteatatis in tempora- 
libuB et apiritualibus, qui dicit post 
aasumptam humanitatem ; ' Data ost 
mihi omnia potestaa in ccrlo et in terra,’ 
Matt, ultimo ; qui omne ponit nihO 
excipit. . . . Item constat quod idem 
Dominus Jesus Chriatus beato apoatolo, 
quern conatituit caput eccleaia; mili- 
tonti, ut 24, (j. i. rogamus (Gratian, 
Decretum, C. ii. 1, 16), commiait 
plenitudinem potcatatia, dixit enim, 
scilicet Matt. xvi. ’ Quodcunque liga- 
veria super terram, erit ligatura in 
coelis,’ dicendo ‘ Quodcunque ’ omnia 
comprehendit, tam spiritualia queun 
tempornlia. . . . Ipse enim solus habet 
potestatom ligandi atque solvendi, ut 
dictum eat. Frobatur enim auctoritate 
canonum a aanctia patribus divinitua 
editoTum, xxi. Q. ii. S. Unde dicit 
Nicolaus Papa quod Christua Dei filiua 
beato Petro etemo clavigero terreni 
aimul et oceliatia imperii jura commiait, 
xxii. Dist. omnes (Qratian, Doc., xxii. 
i.) ; et aimilem poteatatem voluit 


transire ad quemlibet ejua suocessorem 
ut probatur xxi. Dist. in novo (Gratian, 
Dec., D. xxi. 2), unde dicit Papa se 
locum Dei tenere in terris. . . . Item 
Itomanua Pontifex eat Dei Vicarius, 
ut extra, qui fili' aint logit : c. Per 
Venerabilem (Decretals, iv. 17, 13), et 
constitutione Innocentii IV. De sent ; 
ot re judic : ad apostolice (Decretals, 
vi. 2, 14. 2). 

Unde Papa poteatatem habet su- 
pra gentea ot regna, Ezech. i. Trana- 
tulit enim imperium a Greccia in Get- 
manos . . . item . . . Zachariaa Ludo- 
vicum Begem Froncieee . . . privavit 
regno . . . Innocontiua IV. Federicum 
Imperatorem privavit imperio. . . . 
ChriatuB enim . . . voluit dimittere 
loco Bui vicarium scilicet beatum 
Petrum et quemlibet ejus auccessorem 
qui in omnibus qu» opportuna erant 
ad universale mundi regimen, baberet 
plenitudinem poteatatis. . . . Item 
dicere quod papa non habet plenitu- 
dinem poteatatis in apiritualibus et 
temporalibua, esset resistere divine 
ordinationi. . . . Nam sunt diverai 
ordines et diversi potestates ecole- 
aiaaticn et aecularea, et ultimo eat 
summuB Pontifex, in quo omnes potes- 
tatea aggregantur et ad quern redu- 
cuntur. . . . Item credendum eat, quod 
Chriatus, qui oat caput corporis eccle- 
sie . . . voluerit ease caput coipori 
ecclesis unum caput loco aui in isto 
oorpore, scilicet beatum Petrum et 
ejuB quemlibet successorem, et non 
duo capita, quod monstrum easet 
unum corpus habere duo capita." 
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in the clearest way, but it receives an additional significance 
when we observe that the author finds himself compelled to 
attempt to explain away the Gelasian principle of the two 
powers. Secular princes, he contends, should not imagine 
that, because it had been written that Christ separated the 
functions (ofiicia) of the two powers, the Pope had not both 
powers. For what was written was that the functions were 
distinct, not that the powers were divided, for both the powers 
reside in the Pope, who has authority over the temporal as 
well as the spiritual sword, although the actual use of the 
temporal sword belongs to the secular prince. Or alternately 
it might be argued that tliis distinction was true of other 
prelates, but not of the Pope.^ 

He goes on to argue that, even if it were true that the two 
powers were different and distinct, that would not mean 
that they were equal ; the temporal would be under the 
spiritual, otherwise the order of the universe and of the eccle- 
siastical monarchy and of the divine wisdom would be de- 
stroyed. It is in virtue of this superiority that the Pope 
frequently judges the temporal matters of emperors and 
kings during a vacancy, or when they have committed some 
grave fault for which they ought to be deprived of the empire 
or kingdom, or some other fault.® 


* Id. id., p. 476. “ Itom non supor- 

biant principes mcularea do hoc, quod 
iogitur, quod ChristuB, mediator Dei 
et hominum, offlcia utriusque potes- 
tatiH, scilicet sacerdotalis ot imperiaiis, 
discemit, et sic videtur quod Papa 
non habet utramque potestatem, ut 
06 Diet, quum ad verum (Oratian, 
Docret., D. 96, 6) et Diet. x. quoniam 
idem (Gratian, Decret., D. x. 8). Nam 
signanter dioit ofiRcia distincta, non 
potestatoa diversas, quia utraque con- 
sumpta est et reaidet in Papa, qui 
habet potestatem utriusque gladii, spir- 
itualis et temporalis, licet exercitium 
temporalis gladii competit principi 
seculari. Vel posset dici, quod dis* 
tinctio habet locum quantum ad olioB 
pontifices, non quantum ad Papam. 


Et quod I'apa liabeat jus potestatis 
et etiam hujus gladii temporalis patet : 
nam, quantumcunque videatur pro 
defensione Cdoi et libertate ecclesiae, 
indicit holla et dat laicis potestatem 
exeroendi hujusmodi gladium contra 
hostes fidei et ecolesiee, et occupandi 
bona corum, xxiv. Q. ult. c. igitur 
(Gratian, Docret., C. 8, 7) et predicta 
extra da homicidia constituta in Ca. 
pro humanis (Decretals, vi. 6, 4, 1) 
et extra de voto et voti redemptione, 
quod super hiis ” (Decretals, iii. 34, 8). 

* Id. id., p. 478. “ Item dato quod 
ipse potestates diverssa fuissent et 
distinctee, non tamen tali modo, ut 
essent equales, sed quod una, scilicet 
temporalis, esset sub altera, scilicet 
spiritualis, qua: est exterior et aliam 
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He then deals 'with the subject of the authority of the 
Pope over the temporalities of the Church, and contends that 
the Bull “ Clericis Laicos ” was lawfully promulgated, for 
whatever is given to God is holy of holies to Him. It is 
mere blasphemy to say that the Bull was unjust or un- 
righteous.* It is interesting, however, to observe that even 
this -writer admits that the laity have the right to demand 
contributions and services from the clergy with respect to 
the property and churches which they held by feudal 
tenure.® 

The whole contention of the treatise is summed up when 
he says that the laity, who say that the Pope has no authority 
over temporal matters, should be afraid lest they fall into 
heresy. It is nothing less than sacrilege to dispute the judg- 
ment or constitution of the supreme Pontiff, for he is the 
vicar of God.® 

The position of the -writer is clear and dogmatic ; all power, 
both temporal and spiritual, belongs to the Pope, who is the 
real monarch of the world. It is the position of Ptolemy 
of Lucca. How far in the part of the work which has been 
lost he developed his argument upon the same lines as Ptolemy, 

excedit, sicut sol lunam, extra do sacerdotis . . . unde non est dubium, 
major, et ob. soUte (Decretals, i. 33, 6), quod constitutio quae incipit, Clericis 
96 Dist. duo (Gratian, D. 96, 10), Laicos etc. odita pro consorvonda 
alioquin turbaretur rectus ordo uni- libortate ecclesio sponse, et licite et 
versi et maxime occlesiasticie monar- divino quodam motu fuerit promulgata. 
cluiB, et divinas sapienciic, et ordo . . . Taceant qui blasphomant dictam 
nacionum derogaretur, ut supra dictum constitutionem sancti patris Bonifacii 
est. Et ratione superioritatis hujus VIII * Clericis laicos ’ injustam vel 
Papa plerumque judioat de tempora- iniquam.” 

libus imperatorum et principum socu- * Id. id., 480. “ Item laici possunt 

larium, scilicit vacantibus imperio et a personis ecclesiasticis exigere tributa 
regnis sive principatibus ' item quum et servicia ratione rerum et cede- 
delinquit, vel alia causa iubeat, quare siarum qua.’ tenentur ab ipsis in feo- 
debeat privari imperio seu regno, eeu dum.” 

principatu, vel alias delinquit.” * Id- id., p. 479. ” Timeant ergo 

* Id. id., p. 478. ” Dicere quod laici, qui dicunt Papsun nullam habere 

Papa in rebus temporalibus ecclosiarum super temporalibus potestatem, ne 
potestatem non habet, tamen nulli crimine hereseos notentur. . . . Item 
liceat negare quin omne quod Domino crimen sacrilegii se involvent dispu- 
ofCerttir, sive fuerit homo, sive animal, tando de judicio vel constitutione 
sive ager vel quicquit, sanctum sane- pontificis, scilicet, Dei vicarii, vel earn 
torum erit domino et ad jus pertinet revolvendo seu ei contradicendo.” 
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we cannot say ; as we shall see at once, this was done by 
Henry of Cremona. 

One of the most important pamphlets of this time on the 
extreme papal side is a work of Henry of Cremona, entitled 
‘ Be Potestate Pap®.’ ^ The purpose of his work, says the 
writer, was to correct the error of those who denied that the 
Pope had jurisdiction in all the world in temporal matters. 
Many had dealt with the matter, but especially in these 
days Pope Boniface VIII., whose lawful action and words 
had been complained of by some.® 

He then sets out the evidence of Holy Scripture. After 
giving an account of the rule of the Patriarchs and of David, 
he says that till the coming of Christ the government was in 
the hands of the priests, or of kings instituted by them. Christ 
Himself was both king and priest, and he cites various pass- 
ages from the Psalms and the New Testament in proof of 
this. After His resurrection Christ declared that all power 
was given to Him in heaven and earth, and it was this power 
which He gave to His vicar Peter. Christ was therefore 
Lord in temporal things, and gave His lordship to Peter and 
his successors, and the Pope is therefore lord in all tilings.® 


' For some account of Henry of 
Cremona, and a discuaeion of the date 
of the work, cf. Scholz, ‘ Die Publizistik 
Bur Zeit Philipps dee SchOnen,' &c. 

* Henry of Cremona, * De Potestate 
PaptB,* p. 460. “ Sed quia aliqui 

Bciunt et inebriontur vino, ut non 
intelligant 37 Diet. c. uno (Gratien, 
Decretum, D. 30, 1) quia circa digm- 
tatem papolem et poteatatem quidem 
08 ponentea in coelum quscdam falaa 
et Bophiatica notaverunt digni lapi- 
datione, siout bestiie montem tangontca, 
Exod. xix. ; dicentea Fapam non ha- 
bere jurisdiotionem in temporalibus per 
totum mundum. Neceaae ergo videtur 
tali errori obviare, et veritatem clare 
ponere, et licet multi bona dixerunt, 
ut Tit. qui filii aunt legitimi c. oauaam 
que (Deeretola, iv. 17, 7) et Innooentiua 


III. do foro comp. c. licet (Decretals, 
ii. 3, 10), et de voto et voti rodomptione 
c. super hiia (Decretals, iii. 34. 8), quin 
taineii ipai doctorea habiierunt multa 
dicere, non potuerunt super hiia inais- 
tore, nec curaverunt, quia non fuit qui 
opponeret. Sod diebua iioatris a Deo 
miaaua eat, nolens et beiio gloriam et 
honorem auam alteri dare, Ysayo 48, 
Bcilicot dominus BomBacius, Papa 
VIU. faciens ot dicens sibi licita, 
propter quse quidam indigne tulerunt 
bonum opus, aicut malum habentea 
stomachum ot inde murmuraverunt 
. . . et audeo dicere, quod dicentea et 
credentes contra veritatem quam dicom, 
mala de fide aentiant.” 

’ Id. id., 402. “ Et ita usque ad 

adventum Chriati rognaverunt (vel 
aacerdotea vel regoe per eoa instituti) 
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This may also be established in another way. It is confessed 
by all men that the Pope has authority over all souls, but the 
body is under the soul, and therefore under the power of 
the Pope.^ 

After this sweeping assertion of a universal supremacy, 
it seems almost an anti-climax that he should maintain that 
the Pope had supreme authority over the empire. He alleges 
in proof of this the fact that the Pope transferred his empire 
from the Greeks to the Germans, that it was the Pope who had 
deposed the king of the Franks and the Emperor Frederick, 
and that the person elected to the empire could not administer 


. . . Chriatiis fuit rex et sacerdos, ut 
in psalmo et in nocturno v. ferie : 
(‘ Deiis judicium tuum regi da et juati- 
tiam tuam filio regia ’). De regno hoc 
dicitur ; de aacerdotio hoc dicitur in 
veaperia ; ' Tn ea aacerdoa aecundum 
ordinem Melchiaedek ' . . . Et ibidem 
dicitur in Luc. * Quod habebat 
Chriatum regnum patris sui David et 
quod regni ejua non erit finia,* et ipae 
etiam uaua eat gladio utroque, Johan, 
nea II. ubi ejecit ementoa et vendentea 
de templo et nuUus ei auaua dicere 
quicquid, quaai quod eaaet Dominua 
et talia poaaet. Et apud eum fuerunt 
duo gladii, Luc. 22. . . . Et poat resur. 
rectionem Matt, ultimo cap ; dixit 
Jesus verbum propoaitum : ‘ Data eat 
mihi omnia poteataa in ccalo et in terra.’ 
Et istam potestatem ante mortem 
promiait vicario suo Fetro Matt. xvi. 
quum dixit, ‘ Tibi dabo claves regni 
coclorum et quodcunque ligaveris super 
terram, erit legatum et in ccclum, et 
quodcunque solveris super terram erit 
Bolutum et in ccelta.’ xxiv. Q. i. Quod- 
cunque (Oratiun, Decretum, C. xxiv. 
9, 1, 6). Et istam promJasionem adim- 
plovit dominua post reaurrectionem 
quando Joh. xx. dixit Fetro. * Simon 
Johannes, diligis me plus hiis etc. 
pasce oves meas.’ . . . Et III.° ‘ Simon, 
Amas me, pasce oves meae.’ de elect, 
siguifioasti (Decretals, i. 6, 4) et qui 
dixit quBicunque et oves meas, nihil ex* 


oipit, xix. Diet, ai Bomanorum (Gratian, 
D. xix. 1) et de major, et Obed. cap. 
solite (Decretals, i. 33, 6). Et qui 
vult ab iata regula esse exceptus et 
non vult esse ovis Domini, ut non 
subsit Fetro, eat hereticus. Et Canon 
dicit xxii. Dist. Cap. Primo (Oratian, 
Dec., D. xxii. 1) quod Dominus Fetro 
commiait claves coelestia et terreni 
imperii, et illam poteatatem quam 
habuit Petrus habet qiiilibet Papa, de 
translat. Cap. i. Cap. ii. et permit- 
timus (Decretals, i. 7, 1, 2, 3) et de 
majo’. et obed. c. solite (Decretals, 
i. 33, 6) qui filii sunt legit per vene- 
rabilem (Decrot., iv. 17, 13) et II. de 
judiciia c. novit (Decret., ii. 1, 13) ; 
et ita Christus fuit dominus in tom- 
poralibus et eorum dominium habuit, 
et quod habuit Fetro tradidit xxii. 
Diet. o. 1 (Oratian, Dec., D. xxii. 1), 
et per oonsequeus successoribus ut 
supra probatum eat, et ita Papa in 
omnibus doininatur.” 

* Id. id. id. “Hoc eoiam probatur 
alia rations. Papa super animas potes- 
tatem recepit (Matt. xvi. and John 
xix.), hoc omnes confitentur. . . , Sed 
corpus oat animsa ot sub potestate 
Fap» : ergo de primo ad ultimum 
omnia sunt aub potestate ejua et 
animee sunt sub potestate Pape, qui 
est successor Petri et vicarius Jesu 
Christi." 
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the goods of the em;^ire without the papal confirmation. He 
maintains that the Church had authority to deal with all 
causes.^ 

He then returns to the general question, and restates his 
first position in more detail. It is maintained, he says, that 
the “ Imperium ” came from God as well as the “ Sacer- 
dotium,” and he admits that this is true, but they come from 
God not divided but united. And if it were urged that the 
“ Imperium ” existed before the “ Sacerdotium,” this he says 
was false, for the “ Sacerdotium ” did not begin with Peter ; 
the Levitical “Sacerdotium,” which was ordained by God, 
was transferred to him. Again, if it were maintained that the 
Church had no such temporal authority before Constantine, 
this was untrue. It was only because the Church lacljed 
power, not right, that it did not exercise the authority, and 
therefore God inspired C .) tantine to confess that he held 
his power from the Churc ud to surrender it to the Church. 
If the emperors had any lawful rights, they had lost them 
by their sins, especially in slaying the faithful. Henry of 
Cremona was compelled to endeavour to explain away the 
Gelasian principle of the two independent authorities in the 
world, and especially tlie admission by the Popes that they 
had no intention of interfering with the temporal jurisdiction 
of others. He argues that these things were said out of the 


> Id. id., p. 405. “ Et quod Papa 

habeat dominium super imperium pro- 
batur hoc modo. . . . Transtulit potes- 
tatem ot auetoritatem eligendi impera- 
torem a Grsecis in Oermanos. ... Si 
ergo non haberet potestatem seu 
dominium imperii, ecclesia non potuia- 
set transferre quod non data haberetur, 
de jure patet, quod autem neo aliqui 
qui postea fuerunt electi fuiasent veri 
imperatores .xv. Q. vi. C. Arius (Gratian, 
Dec., C. 16, 6, 3) etiam continetur, 
quod Papa deposuit quemdam regem 
Francorum ; dominua etiam Inno> 
centius IV. deposuit Fredericum, De 
Bent et re judic : C. ad Apostolice in 
sexto libro (Decretals, vi. ii. 14, 2) ; 
et liabetur etiam servatum de facto. 


quod nullua electus in imperatorem 
adminiatrat bona imperii sine con- 
firmacionu Papie, et nullus dubitat, 
ipsum majorem qui confirmat, et ilium 
miiiorem osse qui confirmatur, de elect, 
cap. venerabilibus (Decretals, i. vi. 24) ; 
et etiam ecclesia consuevit cognoscere 
de omnibus caueis, et secundum i. 
Ad Corinth ; vi., et xi. Q. i. C. placuit 
(Gratian, Doc., C. xi. 1, 43), et nota 
xi. Q. V. si quis presbyter (Gratian, 
Dec., C. c. xi. 1, 3, 6), et xi. Q. i. c. 
relatum (Gratian, Dec., C. xi. 1, 14), 
ubi Papa scribit omnibus orthodoxis 
et dicit reprehendondo, quod quidam 
dixerunt, inobedientes preceptorum Dei, 
quod ecclesia non habet cognitionem 
omnium causarum.” 
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humility of their minds, or that the Church did not wish to 
recall the authority it had conferred upon others ; the popes 
did not mean that they could not do so. He concludes with 
the assertion that the laws which were made by the emperor 
were made by him under the authority of the Church, and 
could be corrected and annulled by the Church.^ 


* Id. id., p. 466. '* Sed contra hec 

Bupradiota multa opponuntur, et primo, 
quia imperium a doo proceasit aicut et 
aacerdotiiun ut in autontica, quomodo 
oporteat episcopua in principio CoUat. 
prima (Novela vi.). . . . Et ergo ro- 
apondeo quod eat verum et hoc supra 
in principio probatum eat, quod a Doo 
proceaserunt iatse dua: jurisdictionea. 
Bed non divisim, aed conjunctim. Sed 
replicatur hoc non potest ease quia 
ante fuit imperium quom aacordotium, 
et hoc eat falsum ut probatum eat 
supra, quia non incepit aacordotium 
in Petro, ymmo Sauerdotium Leviti- 
cum, quod ordinatum eat a Doo, in 
eo translatum eat : de oonstituti III. 
o. Auguatinua (!) . . . 

Prseterea opponunt juristo ; talia non 
fiobant ante Constantinum, et Con- 
atantinus primo dotavit ecclesiam quae 
ante nil habobat. Sod quod eccleaia 
ante non faeiebat talia, non erat defec- 
tum juris sed potenciae. . . . Et ideo 
Dominus voluit iidci aubvenire, et hoc 
(aliter) bene fieri non poterat, humano 
more loquor, nisi potostatom ecclesiao 
dando. Quaro inspiravit Constanti- 
iium, ut ronunciaret impeiio et con- 
fitorotur eo ab oeclenia illud tenere ; 
noc tuuc, ut quidam dicunt, fuit dotata 
primo dc jure, sed de facto, aicut satis 
manifestum eat quod imperator occlesiae 
dare non potest licenciam habendi 
proprium, nec etiam potuit bona 
imperium aJienaro. ... Si imperatores 
aliquod jus habebont, propter peccata 
quas commiserunt, oocidentes fideles 
in Christo, maxime summas pontihoes, 
divinitus illo jure privati fuerunt. . . 
Opponitur eciam, quod dominus dicit 
de tribute aolvendo Caasari. . . . Dicitur 
VOL. V. 


eciam. Papa nunquom exercuit iatam 
utramque poteatatem sou juris dic- 
tionem. Sed hoc non fuit propter 
deesse potencias, sed propter digni- 
tatem ejus, et vilitatem jurisdictionis 
temporalis, cui commixta eat sanguinis 
effusio, quee clericis interdicta eat in 
illo verbo : ‘ Quia vir sanguinis es, 

non edificavis mihi templum,’ primo 
Paralip. xxii., et ad hoc designandura 
dominus dixit Petro, ut uonverteiet 
gladium in vaginum. Matt, xxvi- 

Dicunt etiam opponentos : fecit 
Deu-s duo luminaria magna, solom et 
lunam, sicut ergo sunt duo et divisa, 
ita sunt dua) jurisdictionea. . . . Sod 
luna non lucet, nisi quantum sol 
respicit earn, ergo nec imperator habet 
potostatom, nisi quantum dat ei Papa. 

Hoc eciam ost de necessitate nature, 
scilicet quod Papa sit solus dominus 
univorsolis in toto mundo, quia omnes 
fideles sunt una occlesia . . . et omnes 
Bumus unum corpus, ad Cor. xii., Ad. 
Coloss, i., et ecclesiai quee ost unum 
corpus, Christus est caput. Ad Ephes. 
i. 6. ... Si ergo sumus unum corpus 
et Christus est unum caput nostrum, 
non est indigens habere plura capita, 
quia Papa est loco Cliristi, de translat. 

C. penultimo (Decretals, i. 7, 4), ot 
monstrum esset videro corpus cum 
duis capitibus de Off. Jud. Ord. C. 
quoniam in plerisque (Dociet., i. 31, 
14). . . . Opponitur do Papa quod ipso 
non habebat utramque jurisdictionem, 
quia ipsemot dicit in pluribus locis : 
96 Dist. cum ad verum ventum est, 
etiam si Imperator (Gratiau, Doc., 

D. 06, 6 and 11) et 33, 9, 2, C. inter 
(Gratian, Deo., C. 33, 2, 6) et de judic 
C. novit ; de foro compet. lioet ; et 

2 0 
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It is clear that Henry of Cremona is asserting, only with 
greater fulness, the principles represented by the anonymous 
pamphlet which we have before considered, and a comparison 
between his work and that of Ptolemy of Lucca shows that 
he is substantially, and even in detail, in agreement with 
him.* These writers are clear and emphatic in asserting that 
all authority, the temporal just as much as the spiritual, 
belonged to the Pope ; that it was in the hands of the secular 
rulers just in so far as the Pope entrusted it to them, and 
that it could at any time for sufficient reason be resumed. 


Another of the most important political treatises of the 
time is the ‘ De Ecclesiastica Potestate,’ written by that 
Egidius Colonna to whose work, ‘ De Eegimine Priucipum,’ 
we have frequently referred in the earlier part of this volume. 
The ‘ De Eegimine Principum ’ was written before 1285, 
while the treatise, ‘De Ecclesiastica Potestate,’ as is sug- 
gested by Dr Scholz, was written in 1301, about the same time 
as Boniface VIII. ’s Bull, “Ausculta Fill,” and therefore before 
the Bull “ Unam Sanctam.” * Some twenty years had elapsed, 
and it is therefore intelligible that the standpoint of the 
author might have considerably changed. It must, however, 


de appoll. Hi dnobus (Decretale, ii. 1, 13 ; 
il. 2, 10 ; aod ii. 28, 7), in quibuB dicitur 
quod non vult ne intromittore do juris- 
dictions tomporali alionun. 8, Dist. 
quo jure (Gratian, Dor., 1). 8, 1). Bed 
responditur ut supra, quod causa 
humilitatis hoc dicit vel quia non 
decet sine causa revocare, quod fecit 
eccloaia, scilicet aasumere potestatem 
alii commissam ; sicut eoiam Papa 
dicit quod non vult honorem sibi fieri 
qui debolur aliis episcopie, quia sic 
confundituT ordo ecclesiasticus, 99 
Dist. C. ultimo (Gratian, Dec., D. 99, 5) 
et li. Q. 1 pervenit (T) Non tamon 
dicitur, quod non possit. Sic et hie 
in C. quo jure (Gratian, Dec., D. viii. 1) 
est verum quod jus humanum ab 
imporatoribus est institutum et ipsi 
etatuerunt aliqua circa temporalia, sed 
talia statuta auctoritate ecclesiae sta- 
tuerunt, et ideo non sunt adeo firma. 


quin per ecclesiam possint corrigi et 
omeudari, sicut constitutiones episco- 
porum, sicut do multis Icgibus factum 
est, sicut do illis qus permittunt con. 
cubinntum, et usuras, et qui prohibent 
matrimonium ante annum luctus, de 
sens nuptiis, c. ult. et penult., et de 
aliiB ut notatur x. Dist. lege ” (Gratian, 
Dec., D. 10, 1). 

* Cf. pp. 342-348. 

* We use the text published by 
Oxilio and BoiSto in 1908, and are glad 
to express our great obligation to 
these scholars for making the text of 
one of the MRS., in which the work 
exists, accessible to students. We must 
again express our great obligation to 
Dr Richard Scholz for his careful and 
illuminating critical discussion of tho 
work in his ‘ Fublizistik zur Zeit 
Philipps des SchOnen und Bonifaz 
VIII.* 
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be confessed that the development is arresting, and even 
startling. The earlier work is significant especially, not 
merely for its reproduction of much in Aristotle’s politics, 
especially the principle that the State is a natural institution, 
but also for its abnormal assertion of the principle that the 
monarch should be above the law. The later work is almost 
wholly occupied with the superiority of the Spiritual over the 
Temporal Power, in terms which are not only extreme, but 
even in some respects contradict the judgment of the most 
important ecclesiastical writers. 

The spiritual power, Egidius says, establishes and judges 
the temporal, and there can be no true order unless the tem- 
poral sword is under the authority of the spiritual. Those 
who suggest that the secular authorities are under the authority 
of the Church only in spiritual, and not in temporal, matters 
are in error. For if this were the case, if the temporal sword 
were not under the spiritual, there would be no true order. 
The vicar of Christ must, therefore, be held to possess lordship 
<dominium) in temporal matters.^ In another place Egidius 
expresses the same principle in slightly different terms. The 
Church holds both swords, princes possess only the use or 
exercise of the material sword, and are “ sub famulatu et 
obsequio ” of the Church.® Again, to the spiritual sword has 


^ EgidiuH Colonna, ‘ De Eculesiastica 
Fotestste,’ i. 3, p. 12. “ Nam ut 

patuit por Hugonom (do Sancto Vic-tore) 
apiritualis potestaa habet polostatcm 
terrenam instituoro, et habet do oa 
utrum bonuin bit judioaro ; quod non 
CRset, nisi posaot earn plantaro ot 
ovellero. . . . Sic autem oportot ha'c 
ordinata esse . . . non essout autem 
ordinata nisi unus gladius reduoerotur 
per alterum, ot nisi unus ossot sub 
alio . . . sed diceret aliquis, quod reges 
et principes dobent esse subjecti spiri- 
tualiter, non temporaliter, ut secundum 
hoc sit intelligendum quod dictum ost 
quod reges et principes spiritualiter, 
non temporaliter, subsint EcclesiiB. 
Sed temporalia ipsa, diceret aliquis, 
Eoclesia rocognoscit ex dominio tom- 
porali, ut patuit ex donatione et colla- 


tioiie quam fecit Ecclesiao Constantinus. 
Sod sic dicentes vim argumenti non 
capiunt. Nam, si solum spirituolitor 
reges et principes subesscnt Ecclosias 
non ossot gladius sub gladio, non esseut 
temporalia sub spiritualibus, nun esset 
ordo in potestatihus, non rcduccrentur 
in&ma in suprcma per media. Si 
igitur hiec ordinata sunt, oportet 
gladium temporalem sub spirituali, 
oportot Christi vicarium super ipsis 
tomporalibuB habere dominium.” 

‘ Id. id., ii. 5, p. 47. “ Sic et Eoclesia 
utrumque gladium habet, quod non 
esset, nisi terreni principes habentes 
usum materialis gladii ei habentes 
judicium sanguinis essent sub famulatu 
et obsequio ecclesiasticee poteatatis.” 
Cf. i. 7. 
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been given all power in heaven and earth ; the Ohurch has 
both swords, Peter has the keys of the earthly as well as of the 
heavenly kingdom, the eccledastical power can do whatever 
the earthly power can do, there is no power in the material 
sword which is not in the spiritual.^ These are sufficiently 
drastic statements of the principle that all temporal as well 
as spiritual authority belongs to the Church. Egidius, how- 
ever, sets out a much more extreme contention than this. 
If , he says, it is argued that not every royal power is instituted 
by the priest, he would reply that such an authority is not a 
rightful authority, such a kingdom is little better than a 
band of robbers.^ The material sword, he says in another 
place, has its power from the supreme Pontiff, for all 
power in the Church militant is derived from him, no 
one can justly hold any power or be justly lord of any- 
thing except by means of the Church — ^that is, unless he 
has been spiritually regenerated and sacramentally absolved 
by the Church.* 

Here is, indeed, a doctrine of an almost revolutionary 
nature, difficult to reconcile with Egidius’ own conception of 
the State as set out in his ‘De Begimine Principum,’ and in 
flat contradiction to the doctrine both of St Thomas Aquinas 
and of Innocent IV. We have set out their principles on 
this question in the first part of this volume, and we need 


* Id. id., ii. 14, p. 107. " Data eat 

enim huic gladio {i.e., apirituali) oiauis 
potestas in coelo et in terra, in coelo 
quantum ud spiritualia, in terra, quan- 
tum ad temporalia. , . . Sic et in pro- 
posito : utnunque gladium habot 

Ecclesia, utriusque est claviger Petrus, 
terreni et cuelestis regni : omne posse 
quod habet terrena potestas babet el 
eoclesiastica. Nulla est itaque potestas 
in materiali gladio, quse non sit in 
spirituoU.” 

* Id. id., i. 4, p. 14. “ Si dicatur 

quod non omnia potestas regia eat per 
saoerdotium instituta, dicemus ergo 
quod nulla est potestas regia non per 
saoerdotium instituta, que non fuerit 
non recta ; propter quod magis erit 


latrocinium quam potestas si non fuerit 
sacerdotio conjuncta, vel non fuerit 
ustitutione post saoerdotium subse- 
cuta. . . . Begnum ergo non jier sacer- 
dotium institutum, vel non fuit reg- 
num sed latrocinium, vel fuit sacer- 
dotio conjunctum.” 

* Id. id., iii. 3, p. 127. “ Nam 

materialis gladius habet suam poles- 
tatom a summo Fontifice, cum omnia 
potestas qu» est in Eoclesia militante 
est a summo Pontifice derivata ; quia 
nullus potest habere aliquam potes- 
tatem juste, nec esse dominus aUcujus 
rei cum justitia, ut supra diffusius 
diximus, nisi per Eccleaiom, videlicet, 
quia est per earn spiritualiter regene- 
ratus et sacramentaliter absolutus.” 
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only here remind ourselves that Innocent IV. asserted that 
lordship, possessions, and jurisdictions are lawful and blame- 
less among the unbelievers, and therefore neither the Pope 
nor other Christian men have any right to destroy them. 
St Thomas Aquinas maintained that dominion and “ prsc- 
latio ” were created by human law, while the distinction 
between believers and unbelievers belongs to the divine law, 
and therefore the divine law, which is of grace, does not 
destroy the human laws, which arise from natural reason.^ 
Egidius himself in his earlier work had maintained that the 
State was a natural institution whose function it was to 
enable men to live well and virtuously, and that those men 
who lived outside of it were either below or above the normal 
level of humanity.® 

If we endeavour to understand how it was that Egidius 
in the work with which we are now dealing should run counter 
to his own earlier doctrine and should contradict the prin- 
ciples both of St Thomas and Innocent IV., we may find 
a partial explanation in the fact that in another chapter he 
cites St Augustine as maintaining that there can bf no true 
justice in a commimity of which Chiist is not the foimder 
and ruler, and that he (Egidius) concludes that after the 
passion of Christ there could be no true commonwealth 
where men do not revere the Church, and where Christ is 
not founder and ruler.® 

Egidius’ reference to St Augustine is indeed not very happy 
or well considered ; it is true that St Augustine does maintain 
that there is no true justice in a commonwealth where men 
do not worship God, but he does not derive from this the 
conclusion that there was no commonwealth among the 
pagans, but only the conclusion that the conception of justice 
must be omitted from the definition of the State.* As we 
have pointed out in a former volume, this unhappy suggestion 

* Cf. pp, 33, 34. ditor rectorque ChristuB . . . et post 

* Cf. p. 13. pasBionem Christi nulla respublica 

' Id. id., ii. 7, p. 60. *' Dicemas potest esse vera, ubi non colatur 

enim cum Auguetino II. De Civitate eancta mater ecoleeia, et ubi non est 

Dei, cap. 22, quod vera justitia non conditor et rector ChristuB.** 
eat, nisi in ea republica cujus est con- * Cf. vol. i. pp. IOC, 160. 
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of St Augustine, while it was not unknown in the Middle Ages, 
had no influence upon them ; they were too flrmly grounded 
in their belief in the moral function and the divine origin 
of the State, as founded upon justice.^ It is curious that 
Egidius should have departed so far from the normal mediaeval 
conception. We shall see presently that another papalist 
pamphleteer of the time sets aside this extreme view, prob- 
ably referring to Egidius, and suggests that the temporal 
authority is legitimate but imperfect unless it is derived from 
the spiritual.® 

So far we have examined Egidius’ conception of the nature 
of, political authority, and have seen that he maintained that 
in principle it belonged to the head of the spiritual power — 
that is, the Pope ; and that it could never exist legitimately 
except as derived from that power, or be held by any person 
who was not sacramentally regenerated and absolved by 
it. It will be observed, however, that in one of the 
passages just cited there occur some words which have yet 
another signihcance. iN'o one, he says in this passage, can 
justly have authority or be “ lord ” of anything except 
through the Church — ^that is, unless he is regenerated and 
absolved.® 

Egidius is setting out a new theory, not only of govern- 
ment, but of property ; it is, indeed, with this subject that 
the second book of the treatise is really concerned. We must 
examine this more closely. It is clear, he says, that all 
temporal things are imder the “dominium” of the Church, 
even if not in fact, yet in law (de jure), they are subject 
to the supreme Pontiff.* In a passage of which we have 
already cited the first words, Egidius says that if earthly 
princes are “ sub famulatu ” of the ecclesiastical power, 
it follows that temporal things, which are ruled over by 

^ Cf. vol. iii. part ii. chaps, ii. and iii., omnia temporalia sunt sub dominio 
and this volume, part i. chap. iii. Ecclesie coUocata ; et si non de facto, 

* Cl. James of Viterbo, ‘ De Regi- quia multi forte huic juri et voritati 

mine Chiistiano,’ chap, vii., p. 28. rebellant, de jure tamen et ex debito, 
Cf. p. 411. temporalia summo Fontifici sunt sub- 

* Cf. p. 404, note 3. jecta, a quo jure et a quo debito nulla* 

* Id. id., ii. 4, p. 45. “ Pstet quod tenus possunt absolvi.” 
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the eaxthly power, are mider the “ dominium ” of the 
Church.^ 

A little farther on Egidius justifies his position in different 
terms. He maintains that the Church has “ dominium 
superius ” in temporal things, others only “ dominium in- 
ferius,” for the Church has “dominium universale,” others 
only “dominium particulare,” and “ particularia ” are con- 
tained in “ universalia.” * 

This, however, is not all that he says about property. As 
we have seen, he maintained that no man could justly hold 
political authority unless it were derived from the Church, 
and he maintains the same principle about property. There 
is no lordship, Egidius says, over temporal things or persons, 
unless it is under the Church and instituted by the Cnurch.® 
And again, he who is not subject to God possesses whatever 
he has unjustly, and justly loses it.* These are drastic state- 
ments, but their meaning is set out even more significantly 
in another passage. 

We are compelled, he says, to believe that the temporal 
lord is, because of original sin, bom a child of wrath, and he 
becomes a child of wrath when he commits actual sin. He 
is, therefore, alien to God, and cannot justly bo lord of any- 
thing. It is only when the Church delivers him from original 
sin by regeneration and from actual sin by absolution that 

* Id. id., ii. 6, p. 47. “ £t si torroni univorsalibus continentur, satis osten- 
principes sunt sub faraulstu ecclosi- sum esse videtur quod Eoclenia habeat 
astiooe potestatis, consequens est quod dominium superius, ceteri voro in- 
et temporadia, quibus principatur po- ferius.’* 

testaa terrona, sint sub dominio Eccle- * Id. id., ii. 7, p. 67. “ In prtesenti 

sisB collocats." autem capitulo volumus declarare quod 

* Id. id., ii. 12, p. 82. “ Nam licet nullum est dominium oum justicia, 
per superiora dicta sufflcienter haberi sive sit dominium super res tempo* 
possit quod Ecclosia habeat in tem- rales, sive super personas laicas, de 
poralibuB dominium superius, cseteri quo magis posset dubium exoriri, nisi 
autem inferius, quia, in multis supe- sit sub Ecclesia et per Ecclosiam 
rioribus capitulis, probatum est terro- institutum." 

nam potestatem sub eccleaiastica col- * Id. id., ii. 8, p. 63. “ Qui ergo 

loeari ; est etiam paulo ante ostensum non est subjectus Deo, juste perdit 
quod Ecclesia in temporalibus habet et injuste possidet omne illud quod 
do minium universale, ceteri vero par* habet a Deo.’’ 
ticularo ; quia ergo particularia sub 
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he can become the just lord of his property. It is therefore 
the Church which has made him the just lord of his property, 
and it is right that this property should be under the Church 
from whom he holds his lordship.^ 

These contentions of Egidius Colonna about the nature of 
property are very remarkable. He maintains, first, that a 
imiversal lordship over all property is vested in the Church. 
We shall presently see that James of Viterbo sets out a posi- 
tion which is almost the same.® What the antecedents of 
this contention may be, we confess we find it very difficult 
to say. Egidius Colonna at one moment seems to suggest 
that it is a conclusion derived from the principle that the 
secular prince is subject to the authority of the Church, and 
that the temporal property which is under his control must 
be under the “ dominium ” of the Church.® James of Viterbo 
seems to suggest the same line of reasoning. 

Egidius’ second contention, that no one can be properly 
said to hold any property unless he is in communion with 
the Church by baptism and absolution, may possibly be 
related to certain conceptions of St Augustine. We have 
put together in the first volume some of the more important 
passages in his works which deal with property, and we must 
refer the reader to these.* Among other things, St Augustine 
says that by the divine law' all things belong to God and to 
the righteous, and it is possible that something of the kind is 
in the mind of Egidius, but he does not make any reference 
to St Augustine in this connection. It may also be suggested 
that the doctrine of Egidius is related to the mediaeval con- 
ception of excommunication. We have pointed out in the 


' Id. id., iii. 11, p. 162. " Conoedere 
enim coipmur quod iste dominus tem- 
poralis per peccatum originale natus 
est filius ircD ; per peccatum aotualo 
factus ost fllius iro* ; natus autem 
filius irs vel factus filius irae, quia est 
aversus a Deo et non est sub Domino 
suo, justicia exigit ut nihil sit sub 
dominio suo ; non ergo erit Justus 
dominus alicujus rei. Begeneratus 
ergo per Eoclesiam a pecoato originali. 


ot absolutuB per earn a peccato actuali, 
fit per Ecclesiam Justus dominus rerum 
Buarum ; et quia Jam est Justus dominus 
rerum suarum et factus est per Docle- 
siam, oportet quod res sus sint sub 
eo tanquam sub Justo domino, et sint 
sub ocrlesia, a qtia habet tale domi- 
nium.” 

• Cf. p. 410. 

’ Id. id., ii. 6. Cf. last p., note 1. 

* Vol. i. p. 140. 
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last volume that some at least of the supporteis of Hildebrand 
maintained that the sentence of excommunication in itself 
put an end to the relation of subject and ruler, that an 
excommunicated person ceased to have any political authority. 
It may be suggested that it was not wholly unreasonable 
that this conception should be extended from the political 
“ dominium ” to the “ dominium ” over property. This, 
however, is merely conjecture.^ 

In a later volume we shall have to consider what relation 
there may be between this conception of Egidius Colonna and 
James of Viterbo, and the principles which are set out by 
Wycliffe in his treatise, ‘De Dominio Civili.’ In the mean- 
while, they are important to us as representing some of the 
most extreme positions of the supporters of Boniface V'lII. 

There is yet another interesting and important treatise 
which sets out the extreme view of the temporal authority 
of the Papacy — that is, the ‘ De Ecgimine Christiano ’ written 
by James of Viterbo, and, as seems probable, about the 
year 1301-2. The author was, like Egidius Bomanus, an 
Augustinian, and studied for many years in Paris, and in 
1302 was made first Archbishop of Benevento, and then 
Archbishop of Naples.* This work consists of two parts, the 
first, “ De regni ecclesiastici gloria,” the second, “ De potentia 
Christi regis et sui Vicarii.” We are here concerned mainly 
with the second, but the first contains an interesting dis- 
cussion of the nature of the Church, especially as a kingdom. 

Christ, he says in the last words of the first chapter of the 
second part, is king not only of the heavenly and eternal 
kingdom, but also of the earthly and temporal,* and this 
authority Christ has for man’s benefit left to some men by 

^ Cf., however, James of Viterbo. examination of the work and its 
See p. 416. contents to this edition, and to Dr 

* We use the edition published by Scholz, ‘ Die Publizistik,’ Ac. 

Professor Arquilliere in 1626, and we * Jacobus de Viterbo, ' De Regimine 
are glad to have the opportunity Christiano,’ part ii. chap, i., p. 162. 
of expressing our great obligations ** Dicitur autem Christus esse rex, non 
to him for thus making the work solum regni ccelestis et etemi, sod etiam 
accessible to all students. We refer temporalis et terreni, quia ccelestia 
our readers for a further critical simul et terrena dispensat et judicat.” 
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whom his Church should be ruled.^ He then raises the ques- 
tion whether these powers, the Temporal and the Spiritual, 
were given by Christ to one person, or to different people, as 
in the times of the Old Testament. He admits that the 
latter view seems reasonable, but a closer consideration leads 
to another conclusion ; and he refuses to accept the sug- 
gestion that the vicar of Christ had received the royal authority 
by a grant from earthly powers, or that the Boman Pontiff 
holds tlie imperial power by the grant of Constantine.® 

In discussing this he first x>oints out certain ambiguities 
in the terms, sacerdotal and royal. The sacerdotal office is 
itself a royal one, for judgment is a royal function,® and, 
on the other hand, there is a sense in which all the faithful, 
lay as well as clerical, are priests.* He develops this con- 
ception of the spiritually regal nature of the prelates of the 


* Id. id. id., chap, ii., p. 167. “ Con- 
veniens igitur erat hominum utilitati, 
nt Clirihtus potentiam sxxam guborna- 
tivam super homines, traderet et re- 
linqueret aliquibus hominibus, per quos 
ejus ecclesia regerotur et dirigeretur 
in 6nem, propter quern obtinendum ab 
hominibus, Jesus Christus in munduin 
venire dignatus est." 

* Id. id. id., chap, iii., p. 172. 
*' Videtur autom quibusdam quod bee 
duplex potestas non eidem persone 
oommunicanda et oommunicata sit ; 
sed cum sint potestates distincte, 
communicande sunt diversis et dis- 
tinctis personis, quod patet in statu 
Veteris Testamenti, in quo diversis 
personis tribuebatur potestas regia et 
sacerdotaJis. . . . Et secundum hoc 
videretur dicendum quod, licet Christus 
dt rex et sacerdos, tamen ejus vicarii 
scilicet apostoli et eorum successores 
non sunt sacerdotes et reges, immo 
solum convenit eis potestas sacerdotolis 
vel pontifalis, ex ooneessiono Christi. 
Si autem aliquibus eorum convenit 
potestas regia, hoc est ex concessione 
principum terrenorum, dcut ex con- 
cesdone Constantinii habet Romanus 
pontifex imperialem potestatem. Sed 


licet hoc videatur prima focie rations. 
biliter et verisimiliter dictum, tamon 
profundiuB considerare volentibus veri. 
tatem plus et aliter dicere convenit.” 

' Id. id. id., chop, lii., p. 180. 
“ Potestas autom regia spirituaJis, in 
veteri quidom Testamento, aliqualiter 
et ex parte communicata est sacer- 
dotibuB. ... In novo autem testamento 
commiuiirata est et tradita a Christo 
apostoUs et eorum succossoribus, tunc 
scilicet quando dictum est eis : ' ques- 
cumquo ligaveritis super torram ligata 
erunt et in celo.’ Potestas enim 
ligandi et solvendi est potestas judi- 
ciaria, que ad reges utique pertinet.” 

* Id. id. id., p. 176. “ Aliter quoque 
potest distingui de sacerdotio, quia 
quoddam est proprium, quoddam com- 
mune. Froprium est prout quisque 
fidelium dicitur sacerdos, dum pro se 
oSert Deo spirituale sacrificium sive 
contriti cordis, sive afflictionis carnis, 
sive cujuslibet boni operis. De hoc 
sacerdotio dicit Apoc. i., ubi Johannes 
de Clu-isto loqucns ait, ‘ Fecit nos Deo 
et Patri suo regnum et sacerdotes.’ 
... Commune autem sacerdotium est 
quod alicui tribuitur pro salute mul- 
torum." 
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Church at some length,^ and then points out that this royal 
authority finds its head in the Bishop of Borne, the successor 
of Peter, and the vicar of Christ. * 

There is, then, a Spiritual royal Power as well as a Secular, 
and he turns to the question of the resemblance (convenienlia) 
and the diilerence between them. It must be again noticed 
carefully how far James of Viterbo is from the supposed 
Hildebrandine doctrine that the secular power is evil, for 
he urges that the two powers are alike, in that they both 
come from God and have the same end — ^that is, the feUcity, 
beatitude, of men.^ When, however, he has thus pointed out 
the resemblance, he goes on to point out how great is the 
difference between them. The Spiritual Power is greater in 
dignity than the Temporal ; the Spiritual Power is greater 
“ secondum causalitatem,” for it institutes the Temporal 
Power. He is aware that some contend that the Temporal 
Power is from God only, and in no way from the Spiritual, 
while others maintain that unless the Temporal Power was 
instituted by the Spiritual, it was illegitimate and unjust ; 
but he contends that there is another view which is more 
reasonable — ^namely, that the Temporal Power is derived from 
nature, and therefore from God, but that it is imperfect 
unless it is also derived from the Spiritual Power. Grace 
does not destroy nature, but perfects it. The human authority 
which exists among the unbelievers is lawful, but incomplete 
(informis), and thus the Temporal authority which exists 
among believers is not perfect until it is approved and ratified 
by the Spiritual Power.* 

^ Id. id. id., chap. iv. 

* Id. id. id., chap. v. 

' Id. id. id., chap, vi., p. 226. 

" Primo enim, conveniunt hec due 
potestatea regies, secuudum causam 
efScienteiD ; quia utraquo a Deo eat, 
aed diveraiinode. . . . Becundo, con- 
veniunt secundum causam finalem ; 
quia finaliter in utraque intenditur 
beatitudo, aed difierenter.” 

Cf. chap. X., pp. 300-306, for a de- 
tailed diacusaion of the principle that 


the Tempora Power is in its proper 
nature good. 

* Id. id. id., chap. vii. p. 230. 
“ Becundo videndum eat ; quomodo 
comparantur ad invicem secundum 
dignitatem. Eat autem aimpliciter 
et absolute dicendum quod potestas 
spiritualis est dignior et superior multi- 
pliciter. , . . Tertio videndum est : 
quomodo comparantur hae potestatea 
ad invicem secundum causalitatem. . . . 
Adhuo spiritualis poteataa est causa 
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This may be put in another way. That a man should 
be over men is according to human law, which is derived 
from nature, but that a believer should be set over his fellow- 
believers is according to the divine law, which arises from 
grace ; and, since the divine law is in the charge of the vicar 
of Christ (est apud Ohristi vicarium), the institution of 
believing kings and other temporal powers over the faithful 
belongs to him. The temporal prince who is in the Church 
holds his power over men by human law, but over the faithful 
by divine law. The Temporal Power is instituted, approved, 
and ratified by the Spiritual, and thus the laws of the Tem- 
poral Power must be approved by the Spiritual.^ 

Having thus shown to his own satisfaction that the perfect 


temporalis per modum prinoipii agentis 
et hoc triplioitor. Primo eniin epiri- 
tualis est principium agens rospectu 
temporalis, quantum ad ojus inatitu- 
tionem, quia earn inatituit ut dicit 
Hugo de sancto Victore. Sed consido- 
randum est circa hoc quod de institu- 
tione legni temporalis, quee eunt 
opinionos quasi contraries. Quidam 
enim dicunt quod temporalis potestas 
a solo Deo est, et a spirituali poteatato, 
secundum suum iustitutionem, nuUo 
modo dependit. Alii voro dicunt quod 
potestM temporalis si deboat esse 
legitima e justa, vel est conjuncta 
spirituali in eadem persona, vel est 
instituta per spiritualem, alias injusta 
est et inlegitima. Inter has autem 
duas opinionns potest aocipi via 
media, quss rationabilior esso videtur, 
ut dicatur quod institutio potestatis 
temporalis material iter ot inchoative 
habet esse a naturali hominum inclina- 
tione, ac per hoc a Deo in quantum 
opus natursa est opus Dei ; perfective 
autem ot formaliter habet esse a potes- 
tate spirituali qua? a Deo speciali modo 
derivatur. Nam gratia non tollit 
nnturam sod perficit earn et format. 
. . . Imperfects quidem et informis est 
omuls humana potestas, nisi per 
spiritualem formatur et jierficiatur. 


Hec autem formatio est approbatio 
et ratifiratio. Undo potostas humana, 
quie est apud iniidelea, quantumcunque 
sit ex inclinatione naturae ac per hoc 
legitima, tamen informis est, quia per 
spiritualem non est approbata et rati- 
ficata. Et similiter ilia, qua? est apud 
fideles perfecta et formats non est, 
donoc per spiritualem fuerit approbata 
et ratiilcata.” 

* Id. id. id., chap. vii. p. 233. 
“ Quod etiam amplius ex hoc dcclara- 
tur. N am quod homo sit super homines 
ox jure humano est, quod a natura 
perficitur. Quod autem homo fidelis 
sit super homines fideles, est ex jure 
divino, quod a gratia oritur. Gratia 
onim non natura fideles efficit, et quia 
jus divinum est apud Christi Vicarium, 
ideo ad eum pertinet institutio fidelium 
rcgum et temporalis potestatis super 
fideles, in quantum sunt fideles. Unde 
princeps temporalis in ecclesia, ex jure 
humano, potestatem habet super ho- 
mines ; sed ex jure divino super 
fideles. Quia ergo fides naturam 
format ; ideo temporalis potestas for- 
mando instituitur et instituendo for- 
matur per spiritualem, et per earn 
approbatur et ratificatur. Unde neo 
legibus uti debet temporalis potestas, 
nisi per spiritualem fuerint approbate.” 
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Temporal Power was instituted by and derived from the 
Spiritual, he next contends that the Spiritual Power has 
also the right to judge it and to impose upon it punish- 
ment, both spiritual and temporal, and can go so far as to 
deprive it of authority — ^that is, as he is careful to explain, 
to deprive the man of his temporal power, not to destroy 
the Temporal Power itself. This authority belongs, as far 
as excommunication is concerned, to the bishop, but the full 
authority of all sorts and over all princes belongs to the 
Pope.^ 

The third aspect of the superiority of the Spiritual Power 
is that it is its function to direct and command it. For as 
in the arts that art which is concerned with the final and 
principal end controls the lesser, so the Spiritual Power which 
is concerned with the final end of men must control and 
command the Temporal Power, which is concerned with the 
lesser end, and therefore the Spiritual Power has authority 
over the Temporal, and the Temporal Power is by the divine 
law in all things subject to the Spiritual.® 


* Id. id. id., chap. vii. p. 234. 
“ Seoundo habot rationem cause agentis 
respectu cjus, quantum od judicium. 
Cum enim eum instituat, ad eum ctiam 
pertinet ipsum judicare. . . . Unde 
dicit Hugo de Sancto Victoro quod 
spiritualis potestas terrenam potes- 
tatem et instituere habet, ut sit, et 
judicare habet, si bona non fuorit. 
Habet enim oam judicare : quia earn 
potest et debet corrigere et dirigere, 
puniro et poenom ei inferre, non solum 
spiiituolem sed temporalem, rations 
crimlnis et delicti, etiam ad ejus 
destitutionem procedere si hoc delicti 
qualitas exigat. Quae destitutio non 
est ipsius potestatis, quia sic tolleretur 
ordo potestatum sed est hominis male 
utentis potestate sibi data. . . . Licet 
enim aliis pontificibus conveniat de 
temporali potestate judicare, nara 
opiscopus potest regem excommuni- 
care, in quantum pertinet ad suom 
•ijrocesim, summus tamen pontifex. 


habet plenum judicium super omnes 
principes, et secundum omnem modum 
judicii, qui communicatus est spirituali 
potestati.” 

* Id. id. id. id., p. 236. “ Tertio 

vero, spiritualia potestas habet ra- 
tionem causae agentis respectu tem- 
poralis, quantum ad imperium. Sicut 
enim coiitingit in wtibus quod ars, 
ad quern pertinet ultimus et princi- 
palis linia, imperat arti ad quam per- 
tinet finis secundnrius, qui ad princi- 
palem ordjnatur ; sic et in potestatibus 
se habet. Undo spiritualis potestas 
ad quern pertinet precipuus finis qui 
est beatitudo supematuralis, ita se 
habet ad potestatem temporalem, aul 
quam pertinet beatitudo naturalis, 
qujB est finis secundarius, ordinatur 
ad supernaturalem, quod imperat ei, 
et in sui obsequium utitur ea et omni- 
bus, quae ei subdentur et quae ad 
ipsum pertinent. . . . Unde spiritualis 
potestas, etiam super temporalis qua*- 
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When the wril<er has thus considered the comparison of the 
Temi>oral and Spiritual Powers with respect to dignity and 
“ causalitas,” he turns to the comparison of them “ Secundum 
continentiam,” and he maintains that the Temporal Power, 
which is related to the Spiritual as the inferior to the superior, 
and as that which is caused to tliat which causes, is con- 
tained in (continetur) the Spiritual Power, and that therefore 
it is said that the laws of the celestial as well as of the earthly 
emiiiro were given by Christ to Peter, for Peter and each 
of his successors, in whom the fulness of the Spiritual Power 
dwells, possesses beforehand (prehabet) the Temporal Povrer 
in a greater and more dignified form than the Temporal 
prince. He explains his phrase when he adds that the Pope 
does not carry out the fimctions of the Temporal Power 
immediately, except in some cases, but he does this by his 
commands and directions. This is what is meant when it 
is said that the Temporal Power pre-exists in the Spiritual. 
All temporal princes, therefore, must obey him as they would 
the Lord Jesus Christ, and must acknowledge him as their 
superior and their head, and if the chief Pontiff commands 
one thing and the temporal prince another, men must obey 
the Pontiff.^ 


cunquo imix'rium habet in quantuin 
KpintunlibuH iiota Niiiit obr.oqui, i-t a<l 
spiritualJa ordinari ; Ht temporalis 
potoatax, jvire divinn quantum ad om- 
nia suboHt Hpintunli in quantum 
ordinntiir ad ipaam ot ptiam propter 
ipsaiii.” 

^ Id. id. id. id., p. 230. "Ex dictia 
nuloin put«8t occipi oomparatio eorum 
Bopuiidum I'ontinoiitiam, Nnm quia 
virtutps inferiorps pontinontur in siipo- 
rioribiis, Pt qu.i! aunt puusatorum 
prpmHUUt cauaulis ; idoo tomporidis 
potpalMh, quH' pomparatur ad spin- 
tualpm, niput iiiferiiia ad aiiperius, ot 
biput rauHatiim ad pauaam, pontiiiptur 
a potpatato spihtuaii ; et propter hoc 
a Christo dicuntur Paso coni'oaaa bcato 
1‘etro jura coplestis imperil nt terreni, 
quia I’etrus et quilibot ejus successor. 


ill quo plonitudo spiritualis potpstatis 
rcKidot, prohiibet potuslalcrn tpuipo- 
ralom, non tamen Hooundum eundem 
irioduni Hocundiim quern habPtur a 
princijio spculari, sod nindo suponori 
ot dipniori et ]>restantiori. Non eaim 
sic habet earn, ut oxercoat ejus opera 
immnrliato, nisi aliquibus oasibiLS, sed 
agit ojipra ejus nobiliori iiiodo, scilicet 
imperando et dirigendo, ot ad suum 
fincm oporibus ejus utendo, et ideo 
temporalis potostas dicitur pre-existero 
in spintuali, secundum primam et 
Bununam auctontatem, non autem 
secundum iimnodiatam pxccutionem 
genoralitor ot regulariter. Propter 
quod priucipes omnes teniporales obe- 
dire dobont ei, apud quern spiritualis 
potestas in summo residet, taniquam 
domino nostro Josu Chnsto, et ipsum 
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In the following chapters, among other matters, he discusses 
the question in what sense it can be said that the Pope holds 
the Temporal Power, not only by the Divine Law, but by the 
human law — ^namely, by the Donation of Constantine, and 
he contends that the Donation might be interpreted either 
simply as a recognition of that which was already the Divine 
Law, or as a means by which the vicar of Christ might more 
freely exercise the authority which he already possessed by 
the Divine Law ; or it might be said that in consequence of 
the Donation tlie Pope might intervene more immediately 
in temporal matters, as can be seen from the fact that when 
the empire is vacant the Pope exercises an immediate temporal 
jurisdiction.^ 

James of Viterbo has thus arrived at his main conclusion, 
and he only sets it out again in other terms when, in the ninth 
chapter, he says that the Pope is superior in dignity and 
causality (causalitate) to every temporal power, and that 
it may be riglitly said that in the chief Pontiff there pre-exists 
the fulness of the pontifical and of the royal power.® Or 
again, it is therefore nght to say that the vicar of Christ has 
the fulness of power, for all that governing authority which was 

eicut Buperiorpm et Birut caput recog- morstravit. . . . Vel potest dici quod 

noscore, ipsum revereri et honorare nc ista concessio fuit qusedmm co-operatio 

ci subjici . . . undo si sumnius pontifox Bive ministerium ad hoc ut potestatem, 

mondarot unum, ot quicunque princeps quam Christi vicorius habebat jure 

temporalis contrarium ; obediendum divino, posset liborius exercere do 

est rnagis Bummo pontifici quam facto. . . . Potest autem ot aliter dici : 

principi." videlicet quod ex hujusmodi con- 

^ Id. id., chap. ix. p. S.IS. “ Quinto, cossiono potost summus Puiitifex magis 

considorandum est quod summus ponti- immediate se intromittore do tompor- 

fex non solum juro divino sed etiam alibus, quod ox oo patet, quia quum 

jure humano babot potestatem tern- vacat imperium exercore potest im- 

poralem : scilicot ex concossione a mediate jurisdictionom temporalem, 

Constantino facta, qui monarchiam ot sic aliter oxorcet potestatem tem- 

tenebat imperii. Si quis autem quserat, poralero, ut habet earn ex jure Divino 

quid oporatur hoo jus humanum supra et alitor ut habet eum ox juro humano." 

divinum, dici potest imo modo : quod Cf. chap. x. p. 192. 

hoc jus humanum est divini juris * Id. id. id., chap. ix. p. 268. ‘‘Est 

manifestatio vel ad jus divinum con- etiam superior dignitate et causalitate 

formatio et ejus imitatio et veneratio omni temporoli potestate, idoo con- 
. . . non auctoritatem contulit, sed cludi rccte potest quod in sununo 
revorentiam impendit et regnum terre- pontihee, pre-existit plenitudo pontifi- 
num coelesti subjoctum esse debere calis et regis potestatis." 
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given by Christ to the Church, sacerdotal and royal, spiritual 
and temporal, is in the chief Fontifi, the vicar of Christ.^ 

The method of his argument is not the same as that of 
Egidius Colonna or Henry of Cremona or Ptolemy of Lucca, 
but the conclusion is the same — that is, that properly all 
authority, temporal, political, as well as spiritual, belonged 
to the Pope ; that it was only by his grant or acquiescence 
that the secular ruler possessed and exercised his political 
authority, and only on the condition that he obeyed the com- 
mands of the Pope. 

There is one other important and interesting aspect of this 
work — namely, that the author maintains that the authority 
of the Spiritual Power extends over temporal things (posses- 
sions) inasmuch as they are to be ordered to the end of men’s 
salvation,* and he urges that the fact that the secular prince 
and his subjects pay tribute — ^that is, tithe — to the Spiritual 
Power, proves that the Spiritual Power is set over princes 
even with regard to temporal things (possessions).® 

He goes on to maintain that, according to the Divine Law, 
no one justly and legitimately holds any temporal possession 
if he does not freely submit liimself to God, and make a right 
use of it. Sinners and inlidels who withdraw themselves from 
the lordship of God, and use these temporal things perversely, 
hold them unworthily and unjustly according to the Divine 
Law, whatever may be the case with human law. This is 
the meaning of the saying of St Augustine that by the Divine 
Law all things belong to the just. No man is subject to God 


* Id. id. id. id., p. 272. “ Verum 

taincn dicitur Chrititi VicoriuB habere 
pleiiitudinem potestatis ; quia tota 
poteatia gubernativa que a Christo 
rommvinicata est eoclesie, saoerdotalis 
et regalis, spiritualis et temporalis 
est in summo pontifico Christo 
Vicario.” 

* Id. id. id., vii. p. 240. “ Spiritualis 
igitur potestas etiam super tomporaUa 
preest, in quantum ordinantur ad 
finem salutis. Et quia ad hoc data 
sunt nobis a Deo, ut eis bene utamur 
in ordine ad salutem : non aliter appe- 


tenda et possidenda et dispensanda 
sunt quam propter beatitudinem ; ideo 
spiritualis potestas extendit se ad ilia 
secundum id ad quod nobis data sunt. 
Unde ad spiritualem potestatem per- 
tinot imperore bonum eorum usum et 
prohibere abusum.” 

* Id. id. id., vii. p. 241. “ Amplius, 

princeps secularis et qui ei subsunt de 
suis temporalibus censum solvunt 
potestati spirituali, scilicet decimas, 
quare potestas ipsa spiritualis etiam. 
quantum ad temporalia, preest prin- 
oipibuB et principum subditis." 
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who is not subject to the Ecclesiastical Laws, and therefore 
no one justly possesses any temporal thing unless he submits 
himself with regard to it to the Spiritual Power.^ 

It is obvious that this is related to the doctrine of the 
tenure of property which is maintained by Egidius Golonna, 
which we have already discussed.® 

The same principles as those of Henry of Cremona, Ptolemy 
of Lucca, and James of Viterbo are again expressed in a tract 
which has been ascribed to Augustinus Triumphus, and which 
may belong to this time.® TTis conclusions are the same as 
those of Henry of Cremona, but the arguments which he 
brings forward in support of them are somewhat different. 
He begins with the audacious statement that it is clear and 
obvious that all power, both spiritual and temporal, has 
come to the prelates of the Church, and to the secular princes, 
from Christ, but through Peter and his successors, whose 
power the Homan Pontiff represents.* 

^ Id. id. id.) chap. vii. p. 241. aliquid temporale nisi in ejug posses- 

Adhuc spiritualis potestas potest sione spirituali potestati se subdat. 
oommuniono fidelium privare. Pos- Hoo autem non osset, nisi spiritualia 
sessio auteni teniporalium, et proprietaa potestas ad ipsa temporalia se exten- 
et actio super communicationom funda- deret.” 
tur, quaie spiritualis potestas ad tem- ” Cf. p. 406. 

poralia se extendit. Adhuc secundum ' Cf. R. Scholz, * Publizistik,’ &c., 
jus divinum nullus juste ac legitime for a discussion of the date and 
possidot aliquid temporale si Dei authorship. 

dominio a quo id liabet, voluntarie * Augustinus Triumphus, * Troctatua 
non subdatur, ot si eo non route utatur. brevis de duplici potostate prelatorum 
Propter quod inlideles et peccatores et laicorum * (in R. Scholz, * Die 
qui se Dei dominio subtrahunt et Publizistik,* p. 480). “ Quomvis ergo 

temporalibus perverse utuntur, inique sit clarum et manifesttim a Deo, quod 
ac injuste ipsa temporalia possident non potest aliqua tergiversatione oelari, 
secundum jus divinum, quicquid sit omnem potestatem tarn spiritualom 
de jure humano ; et secundum hoc quam temporalem a Christo in prelates 
verifioatur illud dictum Augustini quod et principes seculares derivatum esse 
‘jure divino omnia simt justorum.’ mediante Petro ejus successore, cujus 
Non autem subditur Deo, qui non personam Bomanus pontifex lepre- 
est Bubjectus ecclesiastice potestati. sentat ; temporibus tamen istis aliqui 
Rectus quoque usus temporalium est de hoc dubitare videntur, cujus ques- 
secundum ordinem ; ad finem quern tionis radicem pro modulo intelli- 
spiritualis potestas intendit et ad quern gencioi nostrse, non invenire, sed in- 
dirigit. Quare nullus juste possidet ventum manifestare intendimus." 

VOL. V. 2d 
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Then follows an interesting discussion of the question about 
the derivation of the power of the ecclesiastical prelates from 
the Pope, in which he finally affirms that the power of orders 
comes to them from Christ, and cannot be taken from them, 
but the power of jurisdiction comes to them from the Pope, 
who can annul it. With this we cannot here deal.^ 

Betuming, then, to the subject of the relation of the Spiritual 
to the Temporal Power, he contends that the ultimate “ causa 
et principium ” of corporal things must be spiritual. In all 
arts the superior authority is that which directs, and it is 
the spiritual which directs the temporal ; the Pope, therefore, 
must have authority over kingdoms and secular powers, and 
their laws and statutes have no authority unless they are 
confirmed by him.® The spiritual power which resides in 
the Pope is always in its nature right (recta), while the temporal 
power is sometimes perverted (obliqua), and therefore the 
temporal must be instructed and controlled and judged by 
the spiritual. (The individual Pope, he admits, may not 
always be right.) * 


» Id. id., pp, 487-497. 

* Id. id., p. 497. “ Si ergo Paps, 

veruB Christ! vicarius et ouccessor 
Petri, est prinripiuin et causa omnium 
Bpiritualium, principium et causa dcbot 
esse omnium temporalium et corpora- 
lium. Omnes ergo potestatum spiri- 
tualium et temporalium a Komano 
pontiSce reoognoscero dobont, contra- 
rium autem facientes non ponunt 
unum principium. . . . Cum igitur 
potestas spiritualis Papas habet pro 
fine ipsum Oeum modo spiritual!, ad 
quern nemo pervenire potest, nisi 
mediantibuB donis spiritualibus, quo- 
rum ipse est amminiRtrator et uni- 
voraadis dispensator, potestas vero 
temporalis legis vol imperatoris in- 
tendat et habeat pro fine ipsum bonum 
commune ot bonum multitudinis na- 
turale, et modo naturali ; ad quod 
quilibet pervenire potest mediantibus 
virtutibus ; oportet quod habeat Papa 
imperare regibus ot secularibus princi- 


pibuB, et eoB habet dirigere et ordinare, 
M ab ipso eorum potestas debet deri- 
vari : neo non eorum leges et statuta 
per ipsum Papam confirmari, nec robur 
et firmitatem habent eorum leges, nisi 
postquam fuerunt per ipsum Papam 
approbate.” 

* Id. id., p. 499. “ Cum igitur 

potestas Bpirituslis residens in Papa, 
universnliter loquendo, semper sit 
recta (et clico universaliter, quod licet 
pofwet esse obliquitas in isto Papa vel 
in illo propter infoctionem appetitus, 
potestas tamen spiritualis ipsa semper 
recta est, quia immediate est a Deo, 
qui est ipsa regula), per talem potes- 
tatem spiritualcm debet institui potes- 
tas temporalis regum et principum, et 
debet judicari et regular! per ipsum, 
siout obiiquum judicatur et regulatur 
per rectum. Nam planum est, quod 
potestatem secularem contingit quan- 
doque esse obiiquum.” 
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Both powers, therefore, the Spiritual and the Temporal, 
reside in the Pope, for he is the representative of Christ, who 
said, “All power is given to me in heaven and in earth; ” 
the Spiritual Power both in respect of authority and of its 
exercise, the temporal in respect of authority, while he com- 
mits the exercise of it to kings and princes as his instruments. 
Both Powers, therefore, the Temporal and the Spiritual, 
reside in the Pope, and are derived from him, as the one head 
of the universal Church, to the clergy and the laity, and as 
they are conferred by him, can by him be taken away.^ 

* Id. id., p. 600. “Utramque ergo lem ad requinitionem ejua. Et quantum 

potestatem apiritualem et temporalem ad talem executionem, non est incon- 
reaidere consequitur in summo pontifioe, veniens quod papa aliqua recognosoat 

unde ChriatuB cujua personam repre- a regibua et aecularibua. 
sentat, dicit Matth. ult., ‘ Data eat Secundum oauaam primariam, in* 
mihi omnea poteatas in oqbIo et in stitucionem et auctoritatem univer- 

teira ’ ; aed poteatas apiiituelis residet aalem, utraque poteatas in Bomano 

in ipao quantum ad auctoritatem et pontifice residet et ab ipso, tamquam 
ad executionem, aed temporalis quan* ab uno oapite univeraalia eccleaiie, in 
turn ad auctoritatem, non autem quan* clericoa et laicos debet dorivari. Et 
turn ad immediatam executionem, quia per consequona omnea predictaa potes* 
commitit exeroionem talia potestatia tatea, caau interveniente, per Boma* 
secularia regibua et prinoipibus, qui de* num pontificem posaimt privari, quia 
bent ease organa et inatrumenta ejua, ucut ab ipso poteatas apiritualis et 
in parendo mandatia ipaius in omnibus, temporalis omnibus confertur, aio ab 
et in exequendo potestatem tempora- eia per eum auferri potest.” 
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CHAPTER X. 

BONIFAOB Vm. AND PHILIP THE FAIR. “CONTRO- 
VERSIAL LITERATURE, II.” 

We have in the last chapter examined a number of pamphlets 
or tracts in some detail, which seem, with the work of 
Ptolemy of Lucca and the Canonists with w'hom we have 
dealt in earlier chapters, to represent in its most extreme 
and explicit form the claim that the Papacy possessed in 
principle all Temporal as well as all Spiritual authority. How 
far it can be said that they were drawing out in explicit and 
dogmatic terms, the principles set forward by Boniface VIIl. 
in the Bulls “ Ausculta Fill ” and “ Unam Sanctam ” is a 
matter which is open to question. Boniface was at least 
more guarded and more general. There is, however, no doubt 
that the claims, whether as stated by Boniface or by these 
other writers, were at once repudiated by the secular power in 
Prance and by its literary representatives. We have already 
referred to some tracts which illustrate this, but we must 
examine a little more closely some of them which seem to 
illustrate the confidence with which the claim that the papal 
See possessed a universal temporal jurisdiction was repudiated, 
and some aspects of their argumentative processes. 

It seems to ais that the most comprehensive and also the 
most really effective of these tracts or pamphlets was the work 
of John of Paris, entitled ‘ Tractatus de potestate regia et 
papali,’ but there are two smaller works which we must first 
consider briefly, the ‘ Quajstio in Utramque Partem ’ and the 
‘ Quaostio do Potestate Papaa.’ * 

‘ For A detailed account of these Schbnen uiid Boniface VIII.,* pp. 224 
works and their autliors, sec It.Scholz. and 2S2. 

' Die Publiziatik zur Zcit Philipps des 
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The first of these, the ‘ Qiuestio in Utramque Partem,’ was 
at one time attributed to Egidius Golonna, but this attribu- 
tion is not really compatible with his authorship of the work 
“De Ecclesiastica Potestate,' which we have already con- 
sidered ; there seems, however, no reason to doubt that it 
belongs to this time. The writer sets out to show by a series 
of arguments drawn from philosophy, from the Holy Scrip- 
tures, from the Canon Law, and from the Civil Law, that the 
Pope had not any universal Temporal lordship. He proceeds 
to contend that the Temporal as well as the Spiritual Power 
is derived directly from God ; that the two Powers are dis- 
tinct and divided, and he quotes the Gelasian statement that 
it was Christ Himself who divided them ; that Christ exercised 
no Temporal authority, and when he created the Spiritual 
Power, gave it no Temporal authority, and that it is only in 
Spiritual matters that the Temporal is subject to the Spiritual 
authority. 

He insists very emphatically that the King of Prance holds 
his authority from no one excnpt God Himself, neither from 
the Pope nor from the emperor. He then cites a number of 
arguments by which it was intended to prove that the Pope 
possessed a universal Temporal authority, and refutes them 
one by one. As we shall see, the same kind of enumeration 
reappears both in the ‘ Qusestio de Potestate Papas ’ and in 
John of Paris, and there is nothing very distinctive or im- 
portant in this part of the work ; but it is worth while to 
observe that when he comes to the Donation of Constantine, 
he does not dispute its authenticity, but urges that the jurists 
maintained that it was invalid ; the emperor could not 
alienate a large part of the empire. If he did, his action 
was not binding upon his successors ; and he adds that even 
if it were valid it would have no reference to France, for 
the Franks were never subjects of the empire. It is also 
noteworthy that the author contradicts the assertion that 
Pope Zacharias had deposed the last of the Merovingian 
kings. This, he contends, was done by the barons ; the 
Pope Avas only consulted by them about the propriety of 
their action. 

The ' Qusestio de Potestate Papee ’ contains an interesting 
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summary of the arguments for the Temporal authority of the 
Pope, of arguments against this, and a detailed refutation 
of the first. This would be of considerable interest if these 
arguments were not more completely stated and considered 
in the work of John of Paris, and it is to this that we turn. 

John of Paris begins by setting out in his preface that 
there are two errors about the authority of the Church : the 
first, that of those whom he calls the Waldensians, that it is 
contrary to the nature of the Church that it should have any 
lordship in temporal things or possess temporal riches ; the 
second, which he calls that of Herod, who, when he heard 
that Christ was bom, thought that he was an earthly king. 
This latter is the error of those who maintain that the Pope, 
inasmuch as he is in the place of Christ, possesses the lordship 
of secular authority and property, and that the secular prince 
holds his authority from the Pope. John maintains that these 
views were both wrong ; it is right that the prelates of the 
Church should hold temporal lordship and property, but they 
hold these by the authority and grant of the secular prince.* 
It is the second question which John discusses in his treatise ; 
but his argument also leads him to further and highly signifi- 


' John of Paris, ‘ Tractatus de Potea- 
ta to regia etpapoli.’ Propniiuin. “Mocto 
oonsimili circa potoetatom eccloeiaeti- 
curutn pontificum, veritas medium 
ponit inter duos errorea. Nam error 
Waldenaium fuit, successoribus Apoa- 
tdorum, scilicet, pape et prelatis cede- 
siasticis dominium in temporalibus 
repugnare, nec eis licere habere divitias 
temporales. . . . Alius vero fuit error 
Herodis, qui audiens Christum regem 
natum, credidit ipsum esse regom 
terrenum. Ex quo dorivare videtur 
opinio quorundom modemomm, qui 
in tantum supra dictum errorem Wal* 
densium declinant, ad oppositum tota- 
liter deflexi : ita ut asserant, dominum 
Papam, in quantum est loco Christ!, 
in terris habere dominium in tem- 
poralibus bonis principum et baronum, 
et cognitionem snu jurisdictionem. 


Dicunt etiam, quod banc potestatom 
in temporalibus habet Papa excel- 
lentius quam princeps secularis ; quia 
Papa habet earn secundum primariam 
auctoritatem, ut a Deo immediate, 
princeps autem habet earn a Papa 
mediate. . . . Inter has autem opiniones 
tarn contrarias, quorum primam erron- 
eam omnoa putant, puto ego quod 
veritas medium ponit, scilicet quod 
prelatis eoclesiie non repugnat babore 
dominium in tompornlibus et jmisdic- 
tionem, contra primam opinionem. 
Neo dobetur eis per se, ratione sui 
status, et ratione qua sunt vicarii 
Jesu Christi et apostolorum suoces- 
sores : sed eis convenire potest, habere 
talia ooncesaione et peimissione prin- 
cipiun, si ab eis ex devotione aliquid 
fuit collatum eis, vel si habuerint 
aliunde." 
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cant questions, which anticipate the development of the 
Conciliar movement. 

He begins with the Aristotelian principle that the State 
is a natural institution, which exists for the benefit of the 
whole commimity ; but he also asserts the necessary place 
of the Church in human life, for it is its ftmetion to lead men 
to an end which is beyond nature.^ He maintains that there 
must be one head in spiritual matters, and that it was Christ 
Himself, and not any Conciliar authority, which conferred 
this position upon Peter and his successors ; but he repudiates 
the conception that God has appointed one head over men in 
temporal matters.* He is prepared to admit that the dignity 
of the priest is greater than that of the prince ; but this does 
not mean that the priest is greater than the prince in all 
things, and that the authority of the prince is derived from 
the priest, for the authority of both is derived from the divine 
power itself. The priest, therefore, is greater than the prince 
in spiritual matters, and the prince is greater than the priest 
in temporal matters.® 

At this point John digresses to discuss the question, in what 
sense the Pope has authority over the property of the Church. 
He is “ generalis dispensator . . . bonorum ecclesiasticorum,” 
but not “ dominus eorum.” It is the universal Church which 
is lord and proprietor of these properties “ generaliter,” and 
the separate communities and churches have “ dominium ” in 


^ Id. id., 1 and 2. 

> Id. id., 3. 

' Id. id., 6. " Nec tamen si princepn 
major est sacerdos dignitate, ot sim- 
pliciter oportet quod eo sit major in 
omnibus. Non enim sio se habet 
potestas secularis minor ad potestatem 
spirituaiem majorem, quod ex ea 
oriatur vel derivatur : sicut se habet 
potestas proconsulis ad imperatorem, 
qui eo major est in omnibus, quia 
potestas sua ab eo derivatur. Sed 
se habet sicut potestas paterfamilias 
ad potestatem magistri militum, qua- 
rum una non est derivata ab alia, sed 
ambte a quadam superiori potestate. 


Et ideo in aliquibus potestas secularis 
mnjor ost potestate spirituali, scilicet 
in temporaUbus, nec quoad ista est 
ei subjects in aliquo, quia ab illo non 
oritur : sed ambte oriuntur ab una 
Buprema potestate, scilicet divina imme> 
diate : propter quod inferior non est 
omnino subjecta superiori, sed in his 
solum in quibus suprema subjecit earn 
majori. . . , Est ergo sacerdos in spin- 
tualibus major principe, et e oonveiso 
in temporaUbus piincepa major sacer- 
dote : licet simpliciter sacerdos major 
ait, quantum q>irituale majus ost 
temporaU." 



424 


TEMPOKAL AITD SPIBITUAL P0WEB3. 


[PABT U, 


those things which belong to them. If, therefore, the Pope 
deals arbitrarily with Church property, he is bound to make 
restitution, and he may even be deposed if, when he is admon- 
ished of his fault, he does not amend.^ We return later to the 
question of deposition. 

John returns to the main question, and contends that 
even if Christ held both Temporal and Spiritual Power, He 
did not commit them both to Peter and his successors ; on 
the contrary, he gave to Peter the Spiritual, and to Cassar 
the Temporal. The two Powcts, as the Popes had said (re- 
ferring to Gelasius), are distinct. The one cannot be conceived 
of as drawn from the other, but each, the secular as well as 
the spiritual, is derived immediately from God. Thus the 
Pope does not hold both swords, nor does he possess any 
jurisdiction in temporal matters, unless it is granted to him 
by the prince, and John maintains that if it were contended 
that Constantine gave the Church authority (imperium) in 
Italy, and consequently temporal jurisdiction, this would 
imply that the Church did not already possess that power.* 


* Id. id., 6. “ (Fapa) est generalis 

dispenaator omnium goneralitor bono- 
rum occlesiasticorum, apiritualium ot 
temporalium. Non quidem quod ait 
dominua oorum, aed aola communitaa 
uxuveraalia Eccleeim oat domina I'l 
proprietaria illorum bonorum gonera- 
liter, et singula: communitatea et 
eroleaiaa dominium habent in bonis 
sibi competentibus .... 
propter quod si aliter pro libito dis- 
traheret papa, et non bona fide, de 
jure non tenet : et non aolum tonetur 
ad penitenciam de peccato, quasi 
propter abusum rei non aua;, aed in- 
fideliter agit, et ad restitutionem 
tenetur, scilicet aliunde de patrimonio 
proprio, si habet aliquid, vel acquireret 
(cum sit fundator rei non sos). £t 
etiam sicut monasterium posset agere 
ad depositionem abbatis, vel ecclesia 
particularia ad depositionem episcopi, 
si apparoret quod diaaiparet bona 
monaaterii vel eccleaifc, et quod infide- 


liter, non pro bono oommuni, aed pro 
privato, ea detraheret aeu distraherot. 
Ita si apparoret quod papa bona eccle- 
aiarum inlideliter detraheret sou dia- 
traheret, scilicet non ad bonum com- 
mune, cui Buporintendere tenetur, cum 
ait Bummua epiHcopua : deponi poaset, 
SI sdmonitus non corrigeretur, diat. 40 
can. (Si papa) ubi dicitur ' Cunctos 
judicaturuB, a nemine judicandua eat, 
nisi deprehendatur a fide devius ' 
(Gratian, Dec., D. 40, 6). Ubi dicit 
gloaa : quod ai comprefaendetur in 
quocunque alio vitio et admonitua non 
corrigatur, aed scandalizet, vel acan- 
dalizaret eccleaiam, idem poaae fieri. 
Sed forte secundum alios hoc fieri 
posset per aolum concilium genorale, 
argumentum 20, 1 distinct : can. 

nemo autem ” (Gratian, Dec., D. 
21. 7). 

* Id id., 10. “ Et ideo non sequitur, 
‘ Bi Chriatus aecundum quod homo 
utramque poteatatem habuerit, quod 
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We shall return later to John’s treatment of the Donation 
of Constantine. 

He is equally emphatic in repudiating the suggestion that 
the Pope holds the Temporal Power from God, “ secundum 
primam auctoritatem,” but does not possess the power to 
exercise it ; while the emperor has the power to exercise it, 
not from the Pope, but from God Himself. The royal power, 
he maintains, both in its own nature and in its exercise, was 
earlier than the papal; there were kings of France before 
there were Christians in France, therefore the royal power 
is in no sense derived from the Pope, but from God, and from 
the people who elect the king or his family. It is interesting 
to observe that he holds that the power even of the bishop 
was not derived from God through the Pope, but immediately 
from God and from the people who elect him or give their 
consent to the election. It was not Peter who sent out the 
other apostles, whose successors are the bishops, or the seventy- 
two disciples, whose successors are the presbyters, but Christ 
Himself. The doctrine lhat the Pope holds the power of the 
Temporal sword from God cannot be proved by the Scriptures, 
and the words of St Bernard, to which some appealed, had 
no great authority, and in any case were really inconsistent 
with this contention, for if the emperor should not choose 

utramque Fetro contulerit ’ : sed Bpiri- (Oratian, Dec., D. 96, 2). 
tualem tantum Fetro contulit, et tem- Et multa consimilia possent adduci, 
poralem vel coiporalem Cesari dimisit, ad ostondondum, dominum papam 
quam a Deo accepit. . . . Amplius non habere utrumque gladium, neo 
summi pontifices dicunt, dictae potes- jurisdictionem in temporalibus, nisi 
tatea subjecto esse distincUa, scilicet sibi concedatur a principo ex dovo- 

temporalem et spiritualem, distinct tione 

10 quoniam idem octog. d. cum ad Mirum otiam videtur, quod Constan- 
verum. (Gratian, Dec., D. 10, 8, and tinus imperator dodisse dicitur im- 
D. 06, 6). £t ca. duo (Gratian, Dec., perium Italicum ecclesio!, et totam 
D. 06, 10). Et sic sunt distinctss, quod jurisdictionem temporalem : et quod 
una in aliam non reducittir ; scilicet ecclesia illud tanquam datum, si hoo 
sicut spiritualis immediate est a Deo, habuit, de jure recepit. Tunc enim 
ita et secularis. Unde imperium a non fuisset facta beato Sylvestro 
solo Deo est, ut habetvu: 23 Qusst. 4 donatio ; sed redditio ejus qus suum 
quasivit (Gratian, Dec., C. 23, 4, 46). erat. Cujus contrarium sentit ecclesia, 
Et quia papa non habet gladium ab Dist. 06 Constantinus *’ (Gratian, Dec., 
Imperatore, neo Imperator habet gla- D. 06, 13 and 11). 
dium a Fapa. diet, octog. 6 si imperator 
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to act according to the Pope’s will, the Pope could do nothing 
more.^ 

The doctrine that all Temporal Power is ultimately derived 
from the Spiritual, and is subject to it, having been thus 
discussed in general terms and sho\m to be false, in the opinion 
of the author, he proceeds in the next chapters of the treatise 
to consider a number of detailed arguments for this, and 
replies to each in turn. We need not recapitulate all of 
these, but the discussion of some of them is highly im- 
portant and penetrating. In the thirteenth chapter, John 
of Paris introduces the matter by asking what exactly 
were the powers which the apostles and disciples received 
from Christ, and he summarises these as being — ^the power 
to consecrate the sacraments, the power of administering 
the sacraments, the authority to preach, the judicial author- 
ity in spiritual offences, the ordering of the ministry, and 


^ Id. id., 11. '‘Sunt vero aliqui 
sentioutes, quod papa habet a Deo 
jurisdictionera tomporalem socunduni 
primam auctoritatem, sod executionem 
non habet, sod Imperator executionem 
habet, non quidem a papa sod a Deo. 
et per hoc volunt solvere aliqua pro- 
dictorum. . . . 

Item prius fuit potestas regia 
secundum se, et quantum ad execu- 
tionora, quum papalis : et prius 
fuerunt rcges Franciaj in Francia, 
quam Christiani : ergo poteetas regia 
neo secundum so, nec quantum ad 
executionem, est a papa : sed est a 
Deo, et a populo regem eligente in 
persona vel in domo. . . . Amplius 
etiam, potestas inferiorum pontificum 
et curatorum magis videtur esse a 
Deo, mediante papa, quam regia 
potestas, eo quod immediatius de- 
pendant prelati ecclesiastici a papa 
quam principes eeculares : sed potestas 
prelatorum inferiorum non est a Deo 
mediante papa, sed immediate a Deo 
et a populo eligente vel oonsentiente. 
Non enim Petrus (cujus successor est 
Papa) misit alios apostolos, quorum 


BuceesBoroB stmt alii episcopi ; neo 72 
discipuloB, quorum successoies sunt 
presbyteri curoti : sed Christus imme- 
diate misit, Joan. 20 and Luca;. 10. . . . 
Potestas ergo regia multo minus est 
a papa, qualitercunquo. . . . Non 
ergo videtui’ dicondum, quod p>apa 
haboat immediate a Deo potestatem 
gladii secularis, cujus executio ei rogu- 
Jaritor non convonit. . . . De nullo 
etiam loco scripturie canonicse possnnt 
acciporo pra'dictom discretionem : nisi 
forte volint accipero dictum Bernard!, 
ponentis quod papa habet gladium 
materialom in nulu. Sed dictum boo 
non est magnso auctoritatis, magis est 
contra eos qusm pro ipsis. Et sig- 
nanter dicit Bemardus quod papa 
materialem gladium habet in nutu : 
quia ubi innuit papa propter necea- 
aitatem boni spiritualia, imperator 
debet exorcore jurisdictionom aeculaiis 
potestatis. Si tameii nolit vel non 
videtur sibi expediro, papa non 
habet aliud facere : qwa non habet 
ipsum in jussu, sed imperator tantum : 
sicut ipsemet dicit et infra dicetur 
magis.” 
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the authority to receive what was necessary for their 
maintenance.^ 

It is, he says, with regard to the fourth of these, the judicial 
authority in cases of spiritual offences, that the question of 
the relations of the Spiritual and Temporal Powers arises. 
The ecclesiastical judge has authority in these cases, and if 
his authority is resisted, he has the power of excommunica- 
tion, but that is all the authority which, strictly, he possesses. 
He admits that if the temporal prince is a heretic and incor- 
rigible, the Pope may take such action by excommunicating 
those who obey him that the people may be led to depose 
him, but it is the people properly who depose, the Pope does 
so only “ per accidens.” This is followed by the contention 
that if the Pope is crimnial and scandalises the Church and is 
incorrigible, the prince can indirectly excommunicate him 
and depose him “ per accidens ” — that is, by means of the 
cardinals, and can forbid the people to obey him. Each 
authority, therefore, has the same kind of power over the 
other. 

If the prince offend in temporal matters, the Pope has no 
authority in the first place ; it is for the barons to deal with 
him, but they may invite the help of the Church. If the 
Pope transgresses in temporal matters, the prince has authority 
to warn him, and if necessary to punish him, and the author 
cites the action of the emperor Henry III., at Sutri. If 
the Pope offends in spiritual matters, it is for the cardinals 
to take action, but if he is incorrigible, and their power is 
not sufficient, they can call the Temporal Power to their 
help, and the emperor at their request can proceed against 
the Pope ; and he cites the alleged case of Constantine II. 
and the deposition of John XII. The ecclesiastical power, 
therefore, is spiritual, and the prince is not in virtue of that 
power subject to the Pope, except in that sense which has been 
stated above.** 

> Id. id., 13. pellet eum judex ecclcbmstjcus per 

* Id. id., 14. “ De quarta vero excommunicationem, vel aliam poenam 

potestate, ... est tota difficultas . . . apiritunlem, quae eat ultima quam 
Si enim noi) vult earn aceeptaie, com- potest inferre, neo ultra potost aliquid 



428 


tbmpobj^ and sprarruAL powebs. 


[fast II. 


John then proceeds to discuss in detail the many arguments 
for the temporal authority of the Pope. These had been sum- 
marily stated in the twelfth chapter. We only deal with the 
discussion of them when it seems specially important. 

The arguments founded on the analogy of the sun and 
the moon and the interpretation of the words of Scripture 


faoere, nisi diro por aocidena. Quia 
si asset hsreticuB et incorrigibilis et 
contemptor Ecclosiaa oensura*, posset 
Papa aliquid facere in populo unde 
privoretur ille soculari honore, ot 
deponitur a populo. Et boo facerot 
papa in crimine ecclesiastico cujus 
oognitio ad ipsum pertinet, excom- 
munioando a. ornnes qui ei ut 
domino obedirent, et sic populus 
ipsum depoueret, et papa por 
acoidens. 

Sic etiam e converso, si papa esset 
criminosuB et scandahsaret Ecclesiam 
et incorrigibilis esset, piinceps posset 
ipsum excommuiiioare indirecte, et 
deponere ipsum per accidens, movendo 
B. ipsum por se ct oardinales. Et si 
quidem papa acquiescere nollet, posset 
aliquid facero in populo, undo com- 
polleretur eodore, vol deponeretur a 
populo : quia Imperator posset sub 
hjrpotheoa rerum, vol poena corporum 
inhiboro omnibus et singulis, ut nullus 
ei obodiret vel servirot ut papa. Et 
hoc potest uterquo in altoruin. Nam 
uterque, s. papa ot Imperator, univer- 
salem et ubique habont jurisdictionem : 
Bed iste npirituolom ot ille tempo, 
rslem ....... 

Ubi vero rex peocaret in temporalibus, 
quorum cognitio ad Ecrlesiostirum non 
pertinet, tunc non habot ipsum corri- 
gere primo, sed baronos ot pares de 
regno : qui si non possunt vel non 
audent, possunt invocare auxilium 
Eoolesiee ; qua> requisita a paribus in 
juris Bubaidium potest moneie prin- 
cipem et procedore contra ipsum modo 
prtedicto. 

Similiter vero, ubi papa delin- 


queret in temporalibus, quorum cog- 
nitio ad principem secularem pertinet, 
ut si mutuaret ad usuram, vel mutuan- 
tibus faveret et prcecipue in iis quss 
per leges civiles sunt prohibits : im- 
perator si esset, haberet ipsum primo 
corrigere immediate monendo, et postea 
pumiendo. Nam ad principem pertinet 
omnes malefactores corrigere primo 
jure. . . . Unde commendabiliter Hein- 
richus . . . imperator duos de papatu 
altercontes, non solum canonica cen. 
sura, sed imporieli auctoritate deposuit ; 
ut legitur in Chronicis Romanorum. 
Et dicitur quod primo jure habet 
imperator ratione delicti precipue 
civilis, paptam immediate corrigere. . . . 
Si vero in spirituslibus delinquat papa 
. . . tunc primo monendus est a cardi- 
nalibus, qui sunt loco totius cleri : 
et si incorrigibilis esset, nee possent 
per BO amovere scandalum de occlesia, 
tunc in suhsidium juris haberont 
Bupplicando invocare brachium secu- 
laro ; et tunc imperator requisitus a 
cardinal] bus, cum sit membrum Eccle- 
biee, deberet procedure contra papam, 
ox quo ecolosia non habet gladium 
secularem. . . . 

Et sic legimuB in Chronicis quod 
Constantinus secundus qui post ambi- 
tionem papatus, cum fecisset multa 
Ecclcsiai soondola, per princepem est 
depositus, et zelo fidelium oculis est 
privatuB. Similiter Johannes XII. 

. . . per imperatorem et clerum do 
papatu depositus est. . . . 

Ex quibus patet, quod praidicta 
potestas est spiritualis : nee principes 
ratione hujus sunt Papa? subject!, nisi 
ut supra dictum est.” 
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relating to the two swords he sets aside summarily on the 
ground that these are merely allegories, and he cites Dionysius, 
the Aieopagite himself, as saying, “ Mystica autem theologia 
non est argumentativa nisi accipiatur probatio ez alia Scrip- 
tura.” ^ He also summarily sets aside the argument based 
on the words of Peter Damian, which he cites as from Pope 
Nicolas, that Christ had committed to Peter “ the laws both 
of the heavenly and earthly empire,” on the groimd that a 
statement of a Pope about his own power, unsupported by 
the authority of Holy Scripture or canonical authority, was 
not very good evidence.® The contention that Pope Zacharias 
had deposed the King of the Franks he also sets aside. He 
points out that there were various accounts of the incident 
in the Chronicles, and that it might be better to say that 
Pope Zacharias consented to the deposition, and that even if 
it were true that he had deposed the king, it was not very 
conclusive, for cases could be found where the emperor had 
seemed to exercise ecclesiastical authority. No important 
conclusion should be based on isolated cases.® 

More important, however, than these is his discussion of 
the argument based upon the principle that material things 
(corporalia) are ruled by the spiritual. The contention based 
on this is, he says, ill-founded, for it assumes that the royal 
authority is material and not spiritual, and has the care of 
bodies only, not of souls. This is false, for its end is to set 
forward the common good of the citizens — that is, above all, 
a life which is according to virtue. Aristotle thus maintains 
in the Ethics that the purpose of the legislator is to make 
man good, and to lead him to virtue, and in the Politics 
he says that as the soul is better than the body, the legislator 
is better than the physician, for the legislator cares for the 
souls of men, the physician for their bodies.* 

^ Id. id., 15, 10. papa* pro so ipso, nisi dictum papeo 

* Id. id., 15. “ Christus Fetro fulciatur auctoritate ScriptursB saerse, 

coelestis terronique imperii jura con- vel scriptureo canonicR.” 
cessit. Respondeo, ubi quaeritur de ’ Id. id., 15. 

potestate papse in temporalia, efiRcax * Id. id., 18. “ Quod autem arguitur 
est testimonium imperatoris pro papa ; vigesimo quod corporalia reguntur 
et non est multum efficax testimomum per spiritualia, et ab ipais dopenderent 
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He deals curtly with the argument that it was the Pope 
who made laws, and that the prince could not make or 
administer laws unless they were approved by the Pope. 
This is false, and he first cites from Gratian a declaration 
of Pope Leo IV. to the Emi)eror Lothair, in which he declared 
his intention to keep and observe the imperial “ capitula ” 
and commands. He then dogmatically asserts that the Pope 
has no authority to abrogate any laws except those which 
belong to his own jurisdiction, and that to maintain that 
the Pope makes laws for the prince, or that the laws of the 
prince require the Pope’s approbation, is to destroy the whole 
nature of authority, whether this is regal or political — ^that 
is, whether the prince governs according to laws which he 
makes himself or according to laws which are made by the 
citizens.* 


ut a oausa. Henpondeo ; ai^gumentum, 
ut ait factum, multiplioitor deficit. 
Prime, quia suppoziit, quod potestas 
regalia ait corporalia, at noo spiritualia, 
at habaat ouram corporum, at non 
animorum : quod falsum eat ; ut patet 
ax Bupradictia, cum ordinetur ad 
bonum commune oivium non quod- 
ounqua, eed quod est vivero secundum 
virtutem. Unde dicit philosophuB in 
EthiciB, quod intontio legiHlatoris est 
homines bonos facare, et inducere ad 
virtutem. Et etiam in Fuliticis dicit, 
quod aiout anima melior ent corpore, 
eic legislator melior est medico : quia 
legislator habet ruram animarum, 
mcdicua corporum.” 

' Id. id., 18. "Quod autem dicitur 
24, quod papa habet facere leges, eo 
quod princeps non potest facere leges, 
vel eis uti quonsquo fuorint per pspam 
approbatac ; dioo quod falsum est ut 
dicit expresso Leo Papa, scribens 
Lothario Augusto, distinct. 10 do 
Capitiilis di. (Gratian, Decretum, D. 
10, 9) sic ‘ de capitulis et pncceptis 
imperialibus vestris et prasdecessorum 
vestrorum irrcfragabilitor custodiendis 
et ronservandis, quantum voluimus ot 
vaJemuB, Christo propitio et nunc et in 
flptemum ronser\atiiros modis omnibus 


profitemur ; et si forte quislibet vobis 
alitor dixerit, vel dicturus fuerit, sciatis 
ipsum pro certo mendacem ’ : nec por 
oanonos semper legibus derogatur nisi 
quo ad casus spiritualeB. Nec papa 
posset leges tollere, nisi quoad suum 
forum ut dicit lo. et edii. Dicere 
autem ut isti magistri dicunt, quod 
papa tradit leges principihus, et quod 
princeps non potest legom aliunde 
Bumoro, nisi per papom fuerint appro- 
bata‘, est omnino destruere regimen 
regale et politioum et incidere in 
orrorem Hcrodis timenliB et putantis 
Cliristum regnum destruere terrenum. 
Quia secundum Philosophum in 1 
PoUticorum, principatus tunc solum 
dicitur regalia, quando quia prieest 
Bocundum leges quas ipso instituit. 
Cum vero prsest non aocundum 
arbitrium auum. sed aeeundum leges, 
quas rives vel alii instituerunt, dicitur 
principatus civilis vol politicus non 
regalis. Bi orgo nullus princeps regoret 
nisi seoundum leges a papa troditos, 
vel ab eo primo approbatas, nullus 
principaretur principatu regali vel 
politico, sod solum papali : quod est 
regnum destruere et omnem princi- 
pstum antiquum evacuare.” 



CHAP. Z.] BOmFAOE vm. AND PHILIP THE FAIR. 


431 


In another chapter he deals livith the suggestion that king- 
ship is essentially evil, because it was written in the Scriptures 
that God gave the Hebrews a king in his wrath. He explains 
that this did not mean that kingship was in its own nature 
evil and displeasing to God, but that God had chosen this 
people as His own, and had given them a form of Government 
better than the pure monarchy. For though, as John under- 
stood him, Aristotle had said that the monarchy of the virtu- 
ous man was the best of the pure forms of government, yet 
the best form of all is one in which the aristocratic and demo- 
cratic elements are combined with the monarchical ; it was 
a government of this kind which God had given to Israel 
under Moses and Joshua. (This conception of the best kind 
of government is interesting in the development of political 
ideas, and we have dealt with it in a former chapter.^) It 
is noteworthy that John goes on to suggest that it would be 
well if the same principle w'cre applied to the government of 
the Church. The anticipation of the Conciliar movement is 
evident.* 


^ Cf. pp. 79 and 94. 

* Id. id., 20. “ Sod quare ergo, 

'indignatuB concessit eis regem.’ Di* 
cendum quod non ideo, quia regale 
regimen ei displiceret aimpliciter ut 
malum : sed ideo, quia ilium populum 
sibi elegerat ut peculiarom, Deut. 6, 
et instruxerat eis regimen melius puro 
legoli, saltern illi populo propter duo. 
Primum est, quia licet regimen regium, 
in quo unus aimpliciter principatur 
secundum virtutem, sit moliua quolibot 
alio regimine simplico, ut ostendit 
PhiloBophus in 3 Politicorum : tamen 
si fiat mixtum cum oristocratia et 
democratia, melius est puro, in quan- 
tum in regimine mixto omnes aliquam 
partem habent in principatu. 

Per hoc enim servatur pax populi, 
0 t omnes talom dominationem amont 
et cuatodiunt, ut dicitui in 2 Foliti- 
oorum : et tale erat regimen a Deo 
optime inatitutum in populo : quia 
erat regale, in quantum nmia prmerat 
aimpliciter omnibus singulariter, ut 


Moyaea vel Joaua. Erat etiam aliquid 
de aristocratia qui est principatus 
aliquorum optimorum principaiitium 
secundum virtutem, in quantum aub 
illo viro eligebantur 72 aeniores, Deut. 
5 . Erant etiam ibi aliqui de democratia, 
in principatu populi, in quantum 72 
oligibantur a populo, et de toto populo, 
ut dicitur ibidem : et aio erat optime 
mixtum, in quantum omnea in regi- 
mine illo aliquid habebant, aive aliquam 
partem, Et aio certe easet optimum 
regimen Eccleaiae, ai sub uno papa 
eligerentur pi urea ab omni provincia, 
et de omni provincia, ut sic in regimine 
Eccleaiec omnes baberent partem suam. 
Aliud etiam erat, propter quod tale 
regimen erat melius illi populo, quom 
primum regale : quia licet regimen 
regale ait optimum in ac, ai non oor- 
rumpatur, cum propter magnam petes- 
tatem, quae regi conceditur, de facili 
regimen degeneret in tyrannidem, nisi 
ait perfecta virtua ejua cui talis potestaa 
conceditur.” 
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FinaJly, he repudiates the contention that the Pope could 
require the acceptance of his claims under the penalty of 
excommunication. The Christian faith is catholic and nniversal, 
and the Pope cannot establish an article as belonging to the 
faith without a general coundl, for the world is greater than 
Borne and the Pope, and a council is greater than the Pope 
alone.^ 

John’s treatment of the Donation of Constantine is highly 
important, and deserves a place by itself. We have already 
observed that in the tenth chapter John of Paris had argued 
that the contention that the Pope held all Temporal as well 
as Spiritual Power from Christ Himself was not consistent 
with the contention that it was Constantine who bestowed 
universal authority upon him.® It is in the twenty-second 
chapter, however, that he proceeds to a formal discussion of 
the nature and validity of the Donation. He does not suggest 
that it was spurioTis, but he argues that its nature had been 
misrepresented, that in any case it had no relation to France, 
and that it was legally invalid. It is sometimes, he says, 
maintained that Constantine transferred to Pope Sylvester 
the Western empire and the imperial insignia, and therefore 
some held that in virtue of the Donation the Pope was emperor 
and lord of the world, and could create and depose kings as the 
emperor could. This, he says, is not in accordance with the 
historians, or the terms of the Donation. What Constantine 
transferred to the Pope was a certain territory — ^namely, Italy, 
and some other provinces, in which F!rance was not included, 
and he transferred his empire to the Greeks and built the 
new Borne. The Pope has therefore no political authority 
over the King of Prance, first, because the Donation only 


' Id. id., 21. “Et subditur, anathe- 
matis pcena. Et idem recitatur in 
gestis concilii Chalcedoneusis. Am- 
pliuB, cum fides Christiana sit cathoUca 
et univeTsalis, non potest summus 
pontifex hoc ponere sub fide sine 
concilio generali : quia papa non 
potest discernere statute consilii, di, 
19 Anastasius (Graiian. Decretum, D. 
0, 8 and 9). Nam licet concilium non 


possit proprie legem imponero. extra 
de electione, significasti (Decretals, 
i. 6, 4) et 35 quaistione 6 voniam 
(Gratian, Decretum, C. 36, 9, 6) ; 
tamen non intelligitur in iis qua fidei 
sunt, eo quod orbis major est urbe 
et papa, concilivun majus cst papa 
solo." 

• Cf. p. 424. 
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had reference to a limited territory in which France was not 
included ; secondly, because the Donation was really, accord- 
ing to the jurists, invalid for various reasons ; thirdly, because 
even if it were valid and affected the whole empire, the Pranks 
were never under the domination of the Boman empire.'^ 

It is plain that the Donation of Constantine did not appear 
to John of Paris of much importance. He interpreted it in 
accordance with what was probably its original significance,* 
as a grant of authority in Italy and some other provinces, 
and flatly denied that it had a general or universal significance, 
and he argued that it was at least very doubtful if it had any 
legal validity. 

John of Paris had thus established to his own satisfaction 
that the doctrine that the Papacy held the supreme Temporal 
as vrell as Spiritual Power was indefensible. The arguments 
which we have considered were, however, expressed in general 


^ Id. id., 22. “ Dicunt enim quod 

Sylvfutro EuccesBoribunque dodorit im- 
porium occidentale ot iinporialiu sii^na : 
ut palalium Buam, et coronam ct alia 
liujusmorli. Et idco volunt aliqui, 
quod rntionu hujua doni Nuininiis 
pontifox imprrstor ost ot dutnimi;!! 
mundi : et quod potest regos consti- 
tiioro et dostituere, sicut Imperator, 
rt prccipuo imporio vacante. . . . Et 
quidem Boieiuluin de donutiono pra‘- 
dicta, quod Biout acoipitiir ex ciiroiuoia 
Hugoois EiaviacoiiniH ot in libro do 
Cosmograpliifi et ex cpistola Cun-stait- 
tiui ad opiKcopos, et ox tostumonto 
ojusdem, ipse Constantinus non dodit 
uiui cortam provinoiam, aoilicot Italiam, 
rum quibuHdam aliis, ubi Fnincia non 
inoluditur : et imporium transtulit ad 
Qreecoa ubi novom Romam oidiiicavit. 
. . . Ex quibuB ergo siippoBitis apparot, 
quod ex dicta donationo et transla- 
tiono, papa nihil potent super regem 
Franrio!, propter quatuor. 

Primo quidem, quia dicta donatio 
non fuit nisi de portione determinata, 
in qua Francis non includebatur, nec 
tranglatio fuit facta totius imperii sive 
VOL. V. 


monarohias mundi ad Germanos, rum 
etiam post translationom predictam, 
qua magis fuit divisiu Imperii, vel 
nova impc’ i upptOlatio, quam trans- 
latio, remanserunt ad hue Imperatoron 
npud GriocoB. 

Sccundo, quia dicta donatio nibil 
valuit propter quatuor, quam in Glosa 
juris civiUs ponuntur. . . . Ex quibus 
dicunt Juristo* quod donatio non volot. 

Tertio, apparot quod ex dicta 
donationo nihil habet papa super rogem 
Fruncio*, duto etiam quod valuinnet 
ot geiieraliB do toto imporio fuisset : 
quia licet Gallici inveuiantur tompore 
Octaviani August! imporio Romano 
fuisso Bubjpcti, tamen Fmnci nun- 
quitm. (Cf. id. id., 16.) 

FotoBt nihilominus dici, quod 
Constantinus nunquam dedit imporium 
Ecclosite simplicitcr ; sed dedit urbem, 
et quasdem provincios occidentales, 
ot signa imperialia, ut do ipsis pro- 
vinciis disponerot ; aedemque suam 
tronstulit Constantinopolim oum tota 
dignitate imperii.” 

* Cf. vol. i., pp. 287>200. 

2 E 
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terms, or at least without any direct reference to the circum- 
stances of the time. In the concluding chapter he turns to 
the question of the action which might legitimately be taken 
against the Pope, and he is clearly considering the situation 
which had arisen with regard to the relations of Boniface VIII. 
and Philip the Fair. 

If any dispute arise, he says, about the election of a Pope, 
and if, in the judgment of the learned and other persons 
who are concerned, there had been some unlawful action, 
the Pope was to be admonished to retire. If he would not 
do this, an appeal might be made to a general council ; and 
if he resisted with violence, the secular arm should be called 
in to remove him from the Holy See, as w^as done in the case 
of Benedict IX. and Cadalous and Constantine II. If the 
Pope maintains any doctrine which is contrary to the faith 
of the Church, he is already judged. If the Pope were sus- 
pected of some fault which, however, was not clear and 
manifest, he could not be judged, and even if the fault were 
clear and manifest, as, for instance, incontinence or homicide, 
he could not be judged by any one, “ per modum auctoritatis,” 
he could not be cited or excommunicated, for he bad no 
8U])erior.^ 


^ Id. id., 23. “ .Sed circa hoc est 

consideranduin, quod contra pa{)am 
potest intelligi esse quadrupliciter 
discuBsio et judicium, soil : de statu, 
de potestate, de potestatis abusu, et 
personali defectu. ... Si vero contra 
personam, vel electionem summi pon- 
tiScis, post discussionem diligenter a 
litoratis ot ab aliis, quorum interest, 
factum, inveniretur aliquid illegitimum 
contra statuta, non eeset dissimu- 
iondum. Sed monendus cedere : et 
si nolit, posset excipi, ot genorale con- 
cilium peti, et ad ipsuin concilium 
appcllari ; imo in tali casu deberet, 
si pertinax inveniretur cum violcntia, 
advocato brachio secuiari a sede re- 
moveri, ne prophanarentur Ecclosis; 
sacromenta. Sic enim legitur in 
Chronicis Rotnanorum pontiScum de 


Benedicto nono, et Cadalo Portiionsi 
episropo, Constantino Hocundu et uliis 
quibusdom propter intrusionem per 
brachium seculare commendabiliter a 
aede depositis. . . . 

Sod quis judicabit eum heretic um. 
Responsio. Si ducerit et aflinriiindo 
tenuerit aliquid, quod est contra id 
quod est in symbolo fidoi per ecclesium 
alias approbate, jam dicitur judicatus. 
Nam qui non credit jam judicatus ost. 

Do potestatis vero sivo abusu et 
personali defectu suo ... si non est 
evidens aut manifustum, absquo dubio 
non licet judicare : sod semper in 
moliorem partem interpretandum est 
ot trabendum, etiamsi prima facie 
aliquid mali colons Qccurrat. Et 
minus est licitum de papa quara de 
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What was to be done, however, if the Pope, without a general 
council, declared a man to be a heretic for holding a view 
about which there were “ opiniones ” (different opinions), or 
if he were to declare a man to be a heretic because he asserted 
that the King of France, or some other person in his position, 
was not subject (i.e., to the Pope). John replies that, in the 
first place, the words of the Poi)e are always to be interpreted 
as far as possible in a good sense, and this applies to such 
a statement ; the Pope might be taken to mean that the 
King of France was subject to him in matters concerning sin, 
and therefore such a claim should be endured as far as was 
possible without danger to justice and truth. 

If, however, there were danger to the commonwealth in 
delay, and the Pope used his spiritual s^^ord to the disturb- 
ance of the people, and there was no hope that he would 
desist, the Church should proceed against him, and the prince 
might resist the violence of the sword of the Pope with his 
own sword. In doing this he was acting not against the 
Pope, but against the enemy of himself and of the common- 
wealth, not against the Church, but for it. John concludes 
by referring again to the traditional deposition of Pope (Con- 
stantine by the people, and the supposed deposition of Bene- 
dict IX., and the others by Henry II.^ 


aliis quibuHCLinquo. Si vero Hit factum 
cx gencro ruo malum, rt manifestum 
ut incontinentia vol homicidium, vel 
ex lege prohibitum, non potest judicari 
per modum euctoritatis ab sliqiio, 
•'itando vel excommunicando, cum 
superiorom non habent." 

^ Id. id. id. " Sud quid si papa 
dicat, quod reputat talom hereticuin, 
qui tenet aliqiiid do quo sunt opiniones, 
et dicat hoc sino concilia genendi : 
vel si dicat quod reputat lia'reticum 
omnora hominom ossorontem regem 
Fronciio vel aliquom bujusmodi non 
esse Bubjcctum f Kesponsio : verba 
summi pontifiois indoliiiite dicta, sem- 
per debent trahi ad aliquem sanum 
Bcnsum, quantum potest fieri : undo 
dicta verba non debent oocipi sio, 


quod non possit ad eum appellari, vel 
quod sit divinuni liabens in rebus 
ij)sis, vel quod papa se halieat intro- 
mittere do tuo et meo. Hoe enim 
ORHCt manifi'ste contra srriptiiram ot 
contra omuem doctrinnm, et novitas 
quapdam ; qunin non proferret summus 
pontifex, nisi cum magna matuntate, 
ot habito prius concilio general!, et 
discushiono facta ubiquo per literatoa. 

£t ideo debet intelligi in sono 
aensu, acil. ratione delicti, ubi qusstio 
inovotur do poccato : vcl debot in- 
telligi in foro cuiiscientia’, ut dictum 
eat supra, quouaque super hoc aperuerit 
intentiouom suam. Si vero finalitcr 
aperiat intentionem siiom in tarn novo 
et injurioso sensu (quod absit) debet 
cum patientia tolerori, quantum potest 
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Finally, he again discusses the question whether the Pope 
could resign, or could be deposed. He maintains that the 
Pope could undoubtedly resign, and that he could be deposed 
by a general council. He gives it as his own opinion that 
the College of Cardinals could depose him ; they act in the 
place of the Church when they elect him, and it would seem 
that in the same way they could depose him. He also quotes 
a gloss on the famous passage in Gratian, ‘ Si Papa,’ which 
extends the grounds of the deposition of the Pope from heresy 


to any other grave vice which 
he has been admonished.^ 

sine periculo justitiee et veritatis, 
juzta illud Matth. v., ‘ Quicunqua 

angariaverit to mille passus, vade cum 
illo ot alia duo millia ’ : et debet ad 
oum haberi refugium qui, aicut cor 
regia, ita et cor pap«e habet in manu 
Bua ; et potest ipaum quoque ai voluerit 
inclinare ot vortere ad ipsum papam, 
aicut et regom de aede amovere. 

Bi tamen peiioulum Reipublicae ait 
in mora quia scilicet trahitur populua 
ad malam opinionem, et papa com* 
moveat populum indobite per abuaum 
gladii epiritualis. Ubi etiom non apera- 
tur quod desiatat alitor, puto quod in 
hoc casu Eccloaia contra papum debot 
moveri et agere in ipbum : princcpa 
vero violentiam gladii papsa poaact 
repellere per gladium suum, cum mode- 
ramine : nec in hoc agorot contra 
papam, aed contra boatero auum, et 
hostem reipublica; : sicut Aioth Juda'ua, 
qui Eglon regom Moab interfecit, 
aagitta infixa in fomore ei, eo quod 
gravi aervitute populum Dei premebat, 
non eat reimtatus interfeciase roctorcm. 
Bed molnTn et hoatem . Hoc enim agere, 
non est contra Eccleaiam agere sed 
pro Eccloaia. 

Sic enim commendabilitor populus 
zelo fidei commotua, Constantinum 
papam, qui eccleaise in scandalum erst, 
oculia privavit et deposuit. Sic et 
Henricus Imperator, Homam vadena, 
Benediotum nonum, et alios duoa, qui 
contentionibua suia scandalizabant eo- 


he will not correct, even when 


clesiam, imperial! et canonica ccnaura 
deposuit, et Clomentem secundum 
Romans ecclosisD papam constituit, 
ut Icgitur in Chronicis Romanorum.” 

^ Id. id., 24 . “ Bed ad deponendum 
decet quod fiat per concilium generate. 
. . . Credo tamen, quod simpliritor 
sufiicoret ad depoaitionem hujusmodi 
collegium cardinalium : quia ex quo 
consensus eorum facit papam loco 
ecclosife, videtur quod similiter poaait 
cum deponere, si quidem fuerit rausa 
rationabilia, et doponunt eum moritorie. 
Si vero non fuerit sufTiciens, peccarot. 


Ergo a simili, coUogiura cardinalium 
vico totiuB Ecclesio) potcrit papam 
ini-itum deponore. Item distinctio 
40 r. si papa (Qratian, Decrotum, D. 
40, 6) dioitur : ' Cunctos judicaturus 
a nemine judicandus, nisi deprehen- 
derelur a fide devius.’ Ubi dicit 
glossa quod si deprehenderetur in 
quolibet alio vitio, et admonitus non 
corrigeretur, et ecclesiam sesndalizaret 
et incorrigibilis esset, inde posset 
accusari et doponi : quia talis contu- 
macia hirresi a'quipollet. 

Vel potest dici, quod potest deponi 
a collegio, vel magia a general! con- 
cilio, auctoiitate divina, cujus consensus 
supponitur et prsisumitur ad eum de- 
ponendum, ubi appoiet manifeetum 
scandalum et incorrigibilitas ipsius 
prssidentis.” 
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This treatise of John of Paris deals more comprehensively 
than any other with the whole question of the Temporal 
Power of the Pope, and he emphatically repudiates all the 
contentions on which it had been founded. He reasserts the 
Gelasian tradition that Christ divided the two powers ; he 
brushes aside arguments based on allegorical phrases as based 
on a misconception of the place of allegory ; he criticises the 
historical arguments ; he treats the Donation of Constantine 
as invalid and irrelevant to the case of France ; he sets aside 
the argument that the Temporal Power only deals with 
material things, and should therefore be controlled by the 
Spiritual, for he maintains that the Temporal Power also 
deals wdth the concerns of the soul ; and he flatly asserts 
that the Pope has no more power to depose the king than 
the king has to depose the Pope. The king is entitled to 
defend himself and his State against the violence of the Pope 
by the use of his material power. He is in favour of a con- 
stitutional Government for the Slate, and recommends it 
also for the Church ; and finally, he is clear that the Pope 
can be, in certain cases at least, deposed by a general council. 
The work is interesting to the historian, apart from the ques- 
tion of its intrinsic merits, for it serves to represent the con- 
fident and thorough -going temper in which the French king 
and his advisers met the claims of Boniface VIII. 

In the course of the conflict between Boniface VIII. and 
Philip the Fair, the assertion of the Temporal authority of 
the Papacy had been pushed to its furthest, point. It may, 
indeed, be said that the principles developed by Innocent IV. 
and the Canonists who followed him were clear and emphatic ; 
that the Temporal Power, properly speaking, belongs to the 
Spiritual, and is derived from it ; and that Boniface was only 
reasserting these principles in the Bull “ TJnam Sanctam,” and 
that even Henry of Cremona and Egidius Colonna and James 
of Viterbo wore only dealing with the same position in detail. 
No doubt, however, it was the fact that these claims w'ere 
now related to an actual and violent dispute between the 
King of France and the Papacy which gave them a new 
significance. They might hitherto have been regarded as 
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matters of merely academic interest, but they had now be- 
come of practical importance. As such, they were imme- 
diately and unhesitatingly repudiated by the Temporal Power, 
as represented by the King of Prance and by those who spoke 
for Prance. 

It is not within the scope of this work to deal with the last 
stages of the conflict between Boniface VIII. and Philip the 
Fair. It is enough for our purpose to observe that with the 
death of Boniface the claim that the Spiritual Power also 
possessed the Temporal ceased to have any great practical 
meaning. It is, indeed, true that during the earlier part of 
the fourteenth century those claims were sometimes expressed 
in the most dogmatic terms, but they had no longer the 
same significance.^ 

We have in this and the previous volumes endeavoured to 
give some reasoned account of the principles of the relations 
between the Temporal and the Spiritual Powers from the 
time of the conversion of Constantine down to the fall of 
Boniface VIII., and have endeavomed to do this in some 
relation to the actual circumstances of these centuries. We 
have already said, and we should like to repeat it with some 
emphasis, that in our judgment these relations and the fre- 
quent conflicts between the two Powers had very little intrinsic 
relation to the development of the general political principles 
of the Middle Ages. These i)rincii>les, the 8Ui)remacy of law, 
the community as the source of xHJhtical authority, the liniited 
authority of the ruler, and the contractual nature of the rela- 
tions between the ruler and the community, were not save 
incidentally related to the disputes between the tw^o PoAvers. 

This does not, however, mean that these disputes were 
unimportant, or that the principle which lay behind them was 
insignificant. On the contrary, we should not hesitate to say 
that t he two principles in which we most clearly recognise the 
difference between the ancient world and the modem are, first, 
the recognition of the essential equality of men in virtue of 
their common powers of reason and morality, and secondly, 


^ Wo hope, however, to deal with this in the next volume. 
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the principle which arises out of this, the necessary freedom 
of the moral and spiritual life. Men must be free because they 
are equal, they are equal and free because the moral and 
spiritual personality of one cannot be measured against that 
of another, and must not be coerced by it. 

It is no doubt true that the Spiritual Power in the Middle 
Ages had little sense of the lib^y of human personality as 
against itself, but at least it did assert the freedom of the 
moral and spiritual elements in human society as against 
the Temporal Power ; and in doing this the Church prepared 
the way for the great movement of the modem world against 
its own use of the coercive powa* of the State. 

It is, then, this fact, that the conflicts of the Tempoml and 
Spiritual Powers in the Middle Ages are forms of the secular 
process of the liberation of humanity, which gives them their 
significance. It was fortunate for mediaeval and modem 
society that the Western Church as represented by Pope 
Gclasius 1 . had, as early as the fifth century, formulated in 
such clear terms the principle of the autonomy of the tw'o 
great Powers. To that princiide the IVIiddle Ages were, on 
the whole, faithful. It is no doubt true that the translation 
of this dualistic principle into the terms of the common life 
proved immensely difficult, but the diflftculty has no more 
been complefely overcome by us than by the men of the 
Middle Ages. 

T1 was no great wonder if the reforming kings and emperors 
sometimes laid violent hands upon those who represented, 
but in evil fashion, the Sjuritual Power. It. was no great 
wonder if Hildebrand, in his persistent determination to 
Kt'cure the reformation and the liberty of the spiritual life, 
should have pressed the spiritual authority to a point where 
it came into conflict with the equally necessary freedom of 
the Temporal Power. Men are but mortal, and they are not 
to be over severely blamed if, in the ardent pursuit of some 
great end, they sometimes forget the infinite complexity of 
life. 

It is possible to suggest that Hildebrand and Innocent III. 
may have sometimes dreamed of a theocracy, may have at 
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least thought of a world directed and, if need be, ruled by 
the representative of the Spiritual Power. But, if they did 
so, it was but a dream, not necessarily an ignoble dream, but 
it had no relation to the actual character of mediseval society, 
or to its normal principles. The notion that mediaeval society 
tended to something like a theocracy is, indeed, not now 
maintained by any serious student, but it is to be regretted 
that it still lingers in the popular mind. We have said enough, 
we hope, to make it clear that if at any time the Spiritual 
Power seemed to make the claim to a supreme Temporal 
authority, the claim was repudiated ; and when, as in the 
thirteenth century, a theoretical principle was converted into 
something which at least resembled a practical policy, the 
Papacy, which seemed to be pursuing such a policy, was 
broken, as far as its political power was concerned. 

The Middle Ages remained faithful to the Gelasian principle, 
that each Power, the Temporal and the Spiritual, derives its 
authority from God, and that neither Po^^c^ has authority 
over the other in matters which belong to its own sphere. 



PART III 


THE PRINCIPAL ELEMENTS IN THE POLITICAL THEORY 
OF THE MIDDLE AGES. 


CHAPTER L 

THE INHERITANCE FROM THE ANCIENT WORLD. 

From tlie first century of the Christian era until the later 
years of the eighteenth century, political theory presents itself 
to us as dominated in form by the conception that the great 
institutions of society, and especially the institution of govern- 
ment, were artificial or conventional, not “ natural ” or primi- 
tive. The writers of the seventeenth, and even most of the 
writers of the eighteenth, century continually contrast the 
original “ state of nature ” with the conditions of orgjinised 
society, which thej^ conceived of as being the result of some 
more or less deliberate creation of the human will. This 
conception, which was also the normal conception of the 
Middle Ages, can be traced back to the Christian Fathers 
and the Roman Jurists, and appears to have come to them 
from some at least of the post- Aristotelian philosophers. 
Seneca, in one well-known letter, ^ attributes it to Posidonius, 
and we may infer from the fact that it was common to the 
Fathers and to many, at least, of the Jurists, that it was a 
generally received opinion in the later centuries of the ancient 
world. 


* Seneca, ‘ EpistleB,’ xiv. 2. 
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It is true that in the middle of the thirteenth century St 
Thomas Aquinas rediscovered the Aristotelian politics, and 
as we have seen in this volume, recognised that the organised 
society of the State was a “ natural ” institution — " natural ” 
in the sense that it had always formed an integral part of 
human life, and was the normal instrument of human progress. 
It is, however, also clear that the recovery of the Aristotelian 
conception was not permanent, that by the seventeenth cen- 
tury it had again given place to the post-Aristotelian, and it 
was not till Montesquieu and Eousseau’s ‘ Contrat Social ’ ^ 
that the Aristotelian conception really came back to dominate 
political theory, as it has done ever since. It would appear 
that the post-Aristotelian conception was too firmly fixed in 
men’s minds to be removed even by the great authority of 
8t Thomas Aquinas. 

The great institutions of human society were then con- 
ceived of as being artificial or conventional. It is important 
also to understand that this transition from a natural to 
a conventional condition of human life was conceived of 
as being the result |^f a great and primitive catastrophe, for 
it was the result of the appearance of evil in the world. It 
was not only the Christian rathers, but also Stoics like P(»si- 
donius and Seneca who thought of man as having been origin- 
ally good or at least innocent. The tradition of a Golden Age, 
a condition before men fell from their primoeval innocence, 
was common to some philosophers as well as to the Christian 
writers. This is the origin of that curious ambiguity in 
medisval writers regarding the nature of human institutions 
which has caused so much confusion to the unwary. For 
sometimes these writers speak of government as though it 
had a sinful origin, and modem historical critics have not 
infrequently misconstrued this, not observing that these 
medieval writers at other times speak of it as a divine institu- 
tion. We have endeavoured in the course of this work to 
clear up this ambiguity, and we hope that we have said 
enon^ to correct the mistaken interpretation which has been 
sometimes imposed upon the words of St Augustine and 

' Cf. eppecially Bouaseau, ‘Contrat Social,' i. 8, 
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Hildebrand. To the medisBval world, as well as to the Fathers 
and to Posidonius, the coercive authority of man over Tng.Ti 
was the result of sin ; but it was also a remedy for sin — to 
the Christian theologians a divinely appointed remedy — an 
institution arising no doubt out of sinful conditions and 
desires, but also a means by which the sinful tendencies of 
human nature might be restrained and controlled, and by 
which the partially perverted nature of man might be directed 
to good ends. 

This conception that political society and its institutions 
are conventional and not “natural ” furnished the frame- 
work or formal system of political theory in the Middle Ages ; 
but there was a much more important difference between the 
political theory of Aristotle and that of the Middle Ages. 
This is found in the highly developed doctrine of the equality 
and freedom of the individual man ; indeed, we are still of 
the same mind as we were when, in the first volume, we ven- 
tured to say that it is here that we find the real dividing line 
between ancient and modem political theory 

This is no doubt only one form of that great development 
of the conception of the individual personaUty which under- 
lies the whole mediaeval and modem conception of human 
life, and it is not our part here to attempt to deal with this, 
except so far as is necessary for the understanding of the 
chang«*s in political theory ; but for this purpose we must 
deal with the subject, however briefly. 

The conception of individual personality and its relations 
to society is not indeed a simple thing. WHien we are modest 
and reasonable, we recognise that we can no more define 
this to-day in easy terms than men could have done formerly. 
We are, indeed, really more conscious of the extreme com- 
plexity of these relations than men were in the past. The 
freedom of the individual, and the authority of society, these 
are principles which we recognise as fundamental, but their 
relations to each other we are unable to define. The generous 
assertion of the necessary liberty of the individual man by 

^ Of. vol. i., pp. 6-13. 
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John Stuart Mill has a profound truth and value, but it does 
not carry us very far. The ideas of authority and of liberty 
baffle all attempts at definition, and the historian, at least, 
must content himself with tracing some of the stages through 
which these ideas have passed, and the successive apprehen- 
sion of the significance of each. 

It seems reasonable to say that we can recognise that at 
certain times one or other of these ideas seems to have 
developed more or less rapidly, and to have changed the 
conception of human society, and we can recognise such a 
period in the centuries between Aristotle and the Christian 
era. It may seem too much to say, and yet we do not 
wholly overstate the truth if we say, that during these cen- 
turies the primitive conception of the group as the funda- 
mental unit of human life gave place to the modern con- 
ception of the individual as the unit. It would be unbecoming 
of the mediseval and modem historian to speak dogmatically 
in regard to that which lies in the province of the anthro- 
pologist, but it is, as we understand it, true to say that in the 
primitive and even|4/he barbarian worlds, the individual was 
only very partially recognised. It is the soliditrity of the 
group which is their characteristic. 

We can see this under many forms, above all in the high 
degree in which moral responsibility and religion are conceived 
of as qualities of the group, of the family, the tribe or even the 
state, rather than of the individual. We can perhaps find the 
most obvious example of this in the development of the 
Hebrew religion. The contrast is familiar to us between the 
assumption of the moral and religious responsibility of the 
continuous family group, which is expressed in the words of 
the Second Commandment : “ I, the Lord thy God, am a 
jealous God, visiting the iniquity of the fathers upon the 
children,” and the indignant repudiation of this by Ezekiel 
(xviii. 20), when he says : “ The soul that sinneth, it shall 
die : the son shall not bear the iniquity of the father, neither 
shall the father bear the iniquity of the son.” It is not always, 
however, sufficiently observed that this is one expression of 
the transition from the group conception of life to the indi- 
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'vidiial conception, but the fact is obviouB. This iB no doubt 
earlier than the period of which we are speaking, but it is an 
anticipation of what was fully developed in that period. 

The development of the individualist idea of life was indeed 
not merely rapid, but was exaggerated. When Aristotle says 
that the isolated individual is not self-sufficing or that “ he 
who is unable to live in society, or who has no need, because 
he is sufficient for himself, must be either a beast or a god,” 
we feel the profound truth of his judgment. When Seneca 
(‘ Ad Serenum : Nec injuriam,’ &c., viii.) says that no one 
can either injure or benefit the wise man, there is nothing 
which the wise man would care to receive ; that, just as the 
divine order can neither be helped nor injured, bo is it with 
the wise man ; that the wise man is, except for his mortality, 
like to God Himself; we feel that he is immensely over- 
stating the self-sufficiency of even the wisest man. Both 
Seneca and Ezekiel are immensely overstating their case ; 
the wisest and best man is not self-sufficient, the children do 
still suffer for the evil of the fathers ; and yet they are ex- 
pressing a new sense of the meaning of personality. 

It is, however, with some such considerations in our minds 
that we must approach the question of the significance of the 
dogmatic assertion of the “ natural ” equality and freedom 
of the individual man, which is asserted by Cicero and Seneca, 
by the Homan Jurists of the ‘Digest ’ and by the Christian 
Fathers.^ 11 may be doubted whether any change in political 
theory has ever been so remarkable as that which is repre- 
sented by this dogmatic contradiction of the Aristotelian 
conception of the inequiility of men. For these writers do 
not merely suggest a doubt, they dogmatically contradict. 
“ Omnes namque natura a^quales sunius,” said Gregory the 
Great, and he was only repeating what he had learned from 
the Jinists, while they in their turn were no doubt only 
repeating the generally accepted doctrine of the post- Aristo- 
telian philosophy. If, however, the contradiction of the 
Aristotelian conception was remarkable, the ground alleged 
for it is almost more so. Men are alike and equal, because 

* Cf. vol. i., ohsps. 1, 2, 4, 10. 
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they are alike possessed of reason and capable of virtue, says 
Cicero.^ Where Aristotle had found the justification of 
slavery, Seneca found the place of unconquerable freedom ; 
the body may belong to a master, the mind cannot be given 
into slavery.* It is only the same principle which Lactantius 
expressed when he said that God, who brings forth men, 
wished them all to be equal. He made them all for virtue, 
and promised them all immortality ; in God’s sight no one is 
a slave or a master.* The Christian writers did not create 
this philosophical principle ; they were only transposing it 
into the terms which belong to the Christian theology. This 
new conception was not a discovery of Christianity, but it 
was taken up into it, and became the first and fundamental 
principle of its conception of human nature. 

There are, it is true, some, not perhaps very intelligent 
historians, impatient of what they think the exaggerated 
importance attached to ideas, who may think that these 
conceptions were little more than rhetorical abstractions, 
which had little, if any, relation to actual Ufe. In this 
case it happena^hat such an unintelligent scepticism is par- 
ticularly unfortunate, for we can find in the Itoman law not 
only the expression of these principles, but also the parallel 
changes in the legal position of the slave. In a well-known 
passage of the ‘ Institutes,’ Gaius gives an account of the 
legal position of the slaves in the second century, and says 
that the slave had been in the absolute power of his master, 
but that this was no longer the case, for the law did not now 
permit the master to behave with arbitrary violence or cruelty 
to his slave,* and we can trace in the ‘ Digest ’ some of the 
stages through which the Boman law came to recognise what 
we may call the legal personality of the slave. 

We have here the beginnings of that principle which has 
gradually become the foundation of the legal aspect of modern 
Western civilisation, the principle that all men are equal 
before the law, that all men are responsible for their own 
actions, because it is assumed that they are all possessed of 

* Cicero, ‘ De Legibus,’ i. 10, 12. ’ Lactantius, ' Div. Inst.,’ v. 15, 16. 

' Seneca., ‘ De BeneSciis,' iii. 20. * Qaius, * Institutes,’ i. 62, 63. 
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reason. It would be difficult to dnd a more remarkable 
example of the influence of an idea or principle. For though 
the law may assume this equality and responsibility as a 
simple fact, we are also well aware that behind this apparent 
simplicity there lies an immense complexity of indeterminable 
elements. 

We have so far dealt with the significance of the conception 
of equality as related to the development of the idea of per- 
sonality ; we must consider a little further the conception of 
liberty, not now as personal liberty, but as related to politics. 

It was not, wo think, a mere accident that Cicero, who 
contradicted the Aristotelian conception of the inequality of 
human njiture, also refused to recognise that an absolute 
monarchy or aristocracy, even of the most ideal kind — ^that 
is, the rule of men who far excel the rest of the commimity 
in wisdom and in virtue, and whose energies are directed 
wholly to setting forward jmstice and the good of the whole 
community — could be recognised as a good government. 
Good, he refuses to call such governments ; at the best they 
are tolerable, and the reason he gives for this judgment is 
highly significant, for there is, he says, under such constitu- 
tions something of the nature of slavery. It could not be 
said that imder such governments the multitude really 
possessed liberty.^ 

This identification of political liberty with a share in political 
power is another illustration of the essentially modern char- 
acter of his political thought. We are not here discussing the 
final value of this conception in political thought ; we shall 
have more to say about this matter when, in the next chapter, 
we discuss the later phases of the development of mediaeval 
pohtical theory. But it is faiily clear that behind these words 
of Cicero there lies the assumption that it is the equality of 
human nature which makes even the best absolute monarchies 
or aristocracies imacceptable. It is because all men have 
reason, and are capable of directing their lives to the end 
of virtue, that we cannot call a man free who is under the 

* Cicero, ' De Bepublica,' i. 26, 27. 
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absolute control, however weU meant, of another man. This 
judgment is, after all, the same as the judgment of all the 
more highly developed political societies of the present day. 
To an Englishman, or American, or Frenchman, the idea of 
aquiescing in a paternal despotism, even of the most well- 
intended or capable ruler or rulers, seems a merely laughable 
absurdity, the expression not of intelligence but of immaturity. 
We propose, we intend, to govern ourselves, and even the 
most seductive promises of efficiency — promises for which 
there has been little justification in history — will not induce 
us to submit to a master. There is, as Cicero says, something 
of the nature of slavery in all such governments ; and it 
may, not unreasonably, be said that we are beginning to 
understand that it is just here that we find one most im- 
portant cause of the industrial difficulties of the modem world. 

It is, however, not only in the Ciceronian conception of 
government that we find an important expression of this 
idea of political freedom. His statement, paradoxically enough, 
coincided in time with the disappearance of constitutional 
government in the west, but it is only the more interesting 
to observe that,#n spite of this, the one and only theory of 
the source of political authority, which the Boman Jurists 
handed on to the Middle Ages and the modern world, was the 
theory that all political authority is derived from the com- 
mimity itself, is founded upon the consent of the community. 
The Boman emperor was absolute, but this absolutism was 
a legal absolutism — that is, it was derived from law, for if 
he was absolute, it was because the Boman people had con- 
ferred upon him their own authority. This is the theory, and 
the only theory of the Boman Jurists, from Gains in the 
second century to Justinian himself in the sixth century.^ 

Political authority rests not on the superiority of the ruler 
to the ruled, not on the principle of inequality, but solely 
upon the will of the community ; it belongs to the com- 
munity, it is delegated by the community. It rests not at all 
upon some supposed delegation of the divine authority to 
the ruler *, that was nothing but an alien Orientalism, which 

* Cf. vol. i. chap. 6. 
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Bome of the Christian FatherS) notably Gregory the Great, 
imported from a Semitic tradition of the Old Testament. 

Aristotle might speak of the ideal monarchy or aristocracy 
as absolute, for to him the government of a civilised society 
was the expression of the superiority of some men over others ; 
even his ideal commonwealth is the rule of a small body of 
equal citizens over a great mass of unenfranchised persons. 
To the Boman Jurists political authority resides in the com- 
munity, and it is only from it that it can be received. 

There is another aspect of the political theory of the ancient 
world, not only of the Christian writers, but just as much 
of Plato and Aristotle, which the mediaeval and modem world 
inherited, and that is the principle of the moral purpose and 
function of the State. 

The description of the nature of the State by Cicero in the 
‘ De Bepublica ’ is well known. “ Ees publica, res populi, 
populus autem non omnis hominum coetus quoquo modo 
congregatus, sed coetus multitudinis iuris consensu et utilitatis 
communione sociatus.” ^ St Augustine says that Cicero 
meant that the State cannot exist without justice ; that 
where there is no justice there can be no “ jus,” and therefore 
no real “ people ” ; that when the Government, whether a 
tyranny, oligarchy, or democracy, was unjust, there was no 
“ respublica ” at all. This conception of the State is continu- 
ally referred to by the writers of the Middle Ages, and it is 
combined with the sharp distinction which St Isidore of 
Seville made between the king and the tyrant. ‘ 

In all this the post-Aristotelian political theory was carry- 
ing on the Aristotelian principle that it is the association of 
beings who have the sense of the just and tmjust which makes 
both the family and the State, ^ and the related principle that 
the only true forms of government are those which ftim at 
the common good of the whole community, while those which 
pursue the private interest of the ruler are perverted forms.* 

'■ Cicero, * De Bepublica,’ i. 26. * Aristotle, ‘ Politics,’ i. 2. 

> St Augustine, 'DeCiv. Dei,’xix. 21; * Id. id., iii. 6. 

St Isidore of Seville. * Etym.,’ ix. 3. 

VOL. V. 2 P 
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The Christian 'writers express this principle when they say 
that government is a di'vdne institution, as, for instance, St 
Paul, in the words, “ Let every soul be subject to the higher 
powers, for there is no power but of God, and the powers 
that be are ordained of God.” This is the accepted principle 
of the nature of the State and its authority in all mediseval 
writers. The notion that Hildebrand or any other intended 
to dispute it is merely a misconception, as we have shown in 
detail,^ due to the failure to understand the significance of 
that contrast between the natural and the conventional 'with 
which we have dealt. 

It is true that this principle was sometimes misunderstood, 
and that it was perverted into the absurd doctrine that the 
king was in such a sense the representative of God that he 
could not be resisted even if his rule were evil and unjust. 
This perversion, for which Gregory the Great was mainly 
responsible, was, however, little regarded in the Middle Ages. 
Its importance belongs to that period in the centuries from 
the sixteenth to the eighteenth when the constitutional 
principles of the Middle Ages were for the time neglected, 
and we do ndt therefore need to concern ourselves greatly 
with it. It was an idea derived from some Semitic traditions 
of the Old Testament.* 

The real meaning of St Paul is clear to any one who will 
be at pains to look at the way in which he develops the prin- 
ciple which he has set out. For he not only says that the 
powers that be are ordained by God, but explains the mean- 
ing of this saying. “ Bulers are not a terror to the good work, 
but to the evh,” and “ He is a minister of God to thee for 
good.” St Paul is putting into the terms of religion the 
principle that the State with its authority is a divine institu- 
tion, because its purpose or function is the maintenance of 
righteousness or justice. And this is the sense in which he 
was normally understood both by the Christian Fathers and 
by the political thinkers of the Middle Ages. St Irenseus, in 
a passage which has been too often overlooked, especially 
by those who overstate the influence of St Augustine, explains 

* Of, vol. iii., part li., chap. S. » a. vol. i., chap. 13. 
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the origin and the purpose of government as being indeed a 
consequence of the sinful nature of man, but as, also, a 
remedy which God has established for man’s sin. He has 
set men over each other that by this means they might be 
compelled to some measure of righteous and just dealing.^ 
St Thomas Aquinas, in the middle of the thirteenth century, 
maintains that sedition is indeed a mortal sin, but the resist- 
ance to an unjust and tyrannical government is not sedition.^ 

The Christian doctrine of the divine origin and nature of 
government was therefore, properly speaking, a statement 
under the terms of religion that the end of government was 
a moral one — ^that is, the maintenance of justice. 

So far, then, the political ideas which came down from 
the ancient world to the mediaeval, while they were accepted 
by the Christian writers, and expressed by them in terms 
appropriate to Christian theology, were not specifically Christian 
or greatly modified by Cliristianity. 

There is, however, one important principle of the nature 
of human society of which this cannot be said, one great 
principle and problem of the mediaeval and modem world, 
which took its form from Christian principles. This is 
the principle which lies behind the great problem of the 
relations of Church and State, or as the mediaeval people 
would have expressed it, the relation of the Temporal and 
Spiritual Powers. This great question, of which the modern 
world has no more found a final or complete solution than 
the media} val, was the source of that great conflict of the 
Middle Ages in whith both the {lolitical papacy and the 
empire were destroyed. We have explained several times 
that in our very clear judgment this great question, although 
it is inextricably bound up with the political events of the 
Middle Ages, did not, in itself and directly, contribute any- 
thing to the development of the other political ideas or in- 
stitutions of the Middle Ages, and we think this will presently 
again become clear. But in a more general sense, in its rela- 

* IreneeiiB, ‘ Adv. Haer.,' v. 24. logica,’ 2, 2, 42, 2. 

* St Thomas Aquinas, ‘Summn Theo- 
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tion to the general principles of human life and its organisa- 
tion, no development in history is more significant than this 
of the independence of the spiritual life and its organisation. 

When we consider the question carefully, it is evident that 
what we are dealing with is intrinsically the result of that 
developed sense of the individual human personality, of which 
we have spoken before. There was no question of Church 
and State in the earlier times of the ancient world, because 
religion Was not something which belonged primarily to the 
individual, but to the group, the family, or tribe, or nation. 
^Even among the Hebrews it was not, as most modern scholars 
seem to agree, until after the exile that it is possible to speak 
of an individual or personal religion. It is only in the later 
prophets, like Jeremiah and Ezekiel, and in the later Psalms, 
that we can find the expression of a personal or individual 
relation to God. And among the Western peoples this is 
even more obvious. We have learned not to undervalue 
the religion of the Greeks, and even of the Eomans, but this 
reUgion was not normally a personal thing ; the God was 
the God of theilamily or tribe rather than of the individual 
man. AH this was greatly changed with the new conception 
of personality, not that the conception of the social aspect 
of religion was lost, but that the individual conception became 
immensely important. 

The new conception cannot be better expressed than in 
the words of Ezekiel, to which we have already referred. 
“ The soul that sinneth, it shall die ; the son shall not bear 
the iniquity of the father, neither shall the father bear the 
iniquity of the son ; the righteousness of the righteous shall 
be upon him, and the wickedness of the wicked shall be upon 
him.” The individual man is responsible to God, and will 
bo judged, not by the character of the group to which he 
belongs, but by his own. 

With this great change, it became impossible for the moral 
and religious life to accept the authority of the political 
society in the matter of religion. We are not here discussing 
the question of the possible meaning of national religion, 
though it is obvious enough that the conception has become 
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difficult ; what we are concerned with is the sense of the 
independence of the spiritual and moral life from the control 
of the political authority. The new attitude is admirably 
represented in the words which the writer of the Acts of the 
Apostles attributes to Peter and John when they were brought 
before the Jewish authorities, and were forbidden to teach 
in the name of Jesus, “ Whether it be right in the sight of 
God to hearken unto you rather than unto God, judge ye ” 
(Acts iv. 19). 

The relation of the Christians to the Eoman Empire during 
the first three centuries was a practical exempUflcation of 
the significance of the new principle. They recognised, indeed, 
with St Clement of Borne, that it was from God that the 
rulers of the world had received their authority, and that it 
was in the name of God that they should submit to them,^ 
but they could not, and would not, obey them in matters of 
religion and conscience. It was this claim which Constantine 
recognised in the Edict of Milan, when he proclaimed that 
not only the Christians but all other men shculd have the 
right to follow whatever religion they preferred.® It is no 
doubt true that this recognition did not last, the Theo- 
dosian Code shows that in less than a hundred years the 
Christian religion had not only become the official religion 
of the empire, but that, with the exception of Judaism, it 
was the only religion that was tolerated. We cannot, however, 
discuss the reasons for this failure. From the point of view of 
the practical politicians it may have appeared that the diverg- 
ences of religion menaced the unity of the empire ; from the 
point of view of the historian of civilisation it may seem 
that the group system was still too strong, and that the world 
had to wait many himdred years before the sense of the 
individual and personal responsibility was sufficiently developed 
to compel its recognition. 

Whatever the reason may have been, and however great 
was the spiritual and moral failure of the representatives of 

^ St Glemeat, EpisUe to the Conn- ‘ De Mortibus FeTsecutorum,’ 48, and 
thians, 61. EueebiuB, ' Historia Eccleaiastica,’ x. 6. 

' Cf. Edict of Milan in Laotantius, 
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the Ohristiaiii Ohiirch, who if they did not directly cause, at 
least acquiesced in and justified, the action of the Boman 
Empire, it must not be supposed that the assertion of the 
independence of the spiritual life had entirely disappeared. 
It had assumed a new form, for the spiritual life was embodied 
in the Christian Church, and the Church recognised no spiritual 
authority in the State. 

It is possible to find some traces of uncertainty, some 
examples of a wavering and undecided attitude in the writ- 
ings of the Western Fathers,^ but in the main their attitude 
was clear and uncompromising, and is best represented by 
Bt Ambrose. He was clear that there were rights of the 
Church which were sacred and inviolable, that the Church 
had its own jurisdiction, to which all Christian men, whatever 
their rank, were subject, and that the jurisdiction of the 
State did not extend over any strictly ecclesiastical matters.® 
To the Westent Church it was in the main clear that there 
were two great authorities in the world, not one, that the 
Spiritual Power was in its own sphere independent of the 
Temporal, while^t did not doubt that the Temporal Power 
was also independent and supreme in its sphere. 

This is the principle which is formally stated in the letters 
and treatises of Pope Gelasius 1.^ the latter part of the fifth 
century. Before the coming of Christ he admits that there 
were some who were both kings and priests, and the true 
and perfect king and priest was Christ Himself ; but Christ, 
seeing the weakness of human nature, separated the two 
offices, and gave to each its own peculiar function and duties. 
Thus the Christian emperor needs the priest for the attain- 
ment of eternal life, and the priest depends upon the govern- 
ment of the emperor in temporal matters. There are, then, 
two authorities by which chiefly the world is ruled, the sacred 
authority of the pontiffs and the royal power. The burden laid 
upon the priest is the heavier, for he will have to give account 
in the judgment even for kings, but the authority of the 
emperor is derived from the divine order, and the rulers of 

* Cf. vol. i., p. 176. • Cf. vol. i., pp, 180-184. 
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religion obey his laws, while he must obey the spiritual 
rulers.^ 

This conception of the two antonomous authorities existing 
in human society, each supreme, each obedient, is the prin- 
ciple of society which the Fath^s handed down to the Middle 
Ages, not any conception of a unity founded upon the supre- 
macy of one or other of the powers. And, as we have endeav- 
oured to show, this conception was never really lost. For 
the mediaeval system did actually always tend to this dualism, 
and not to the idea of unity as has been sometimes suggested. 
It is no doubt true that the working out of this dualist prin- 
ciple proved to be surrounded with difficulties, and raised 
problems which are probably still in theory insoluble ; and 
in the conflicts of “ Church and State,” of papacy and empire, 
from the eleventh to the thirteenth centuries, some claimed 
that the Church was supreme. But the claim was not ad- 
mitted or made good, and with the death of Boniface VIII. it 
fell to the ground. 

In the modem world it may sometimes seem as though 
the Temporal Power had established its supremacy, but this 
is only an illusion ; and, indeed, with the recovery of the 
sense of the rights of the individual personality during the 
last four hundred years, the>»claim to supremacy has become 
impossible, for the truth is that the principle of the independ- 
ence of the Church is only one form of the demand for freedom 
of the individual personality. It may no doubt be said, and 
with much truth, that the Church became in the Middle Ages 
the most dangerous and resolute enemy of this freedom, that 
it often tended to limit and hinder the development especially 
of intellectual freedom, and yet it remains true that in its 
claim that the spiritual and moral life are and must be in- 
dependent of the political organisation of society, it did in 
its own way preserve the very principle which it seemed to 
attack. 

Such, then, are the most important political ideas which 

^ Cf. vol. i.t p. 190. 
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the Middle Ages inherited from the ancient world, but it will 
be observed that, with the exception of the principle that 
the end or purpose of the State is the moral end of the estab- 
lishment of justice, these principles are derived, not from the 
great political theory of Plato and Aristotle, but from the 
post-Aristotelian philosophy and literature. The political 
theory of the Middle Ages is not Aristotelian. It was not till 
the middle of the thirteenth century that St Thomas Aquinas 
recovered the political theory of Aristotle, and it is probably 
true to say that even his great influence and authority was 
not powerful enough to produce any great and pennanent 
change. It was not till the latter part of the eighteenth 
century that the Aristotelian mode of political theory was 
really recovered, and became, as it then did, the dominant 
influence in modern politicul thought. 
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CHAPTER II. 

THE CHIEF PRINCIPLES OF THE POLITICAL 
THEORY OF THE MIDDLE AGES. 

The principal foundation upon which mediaeval political theory 
was built was the principle of the supremacy of law — ^law, 
which is the expression of that which the community acknow- 
ledges as just, law which is the expression of the life of the 
community, jg nnf,]| inp' more the 

Middle Ages than the absenceol any theory of sovereignty.- 
aTtlSs^coMeptioh has been sometimes current during the last 
three centuries. The king or ruler of the Middle Ages was 
conceived of, not as the master, but as the servant of law ; 
the notion of an absolute king was not mediaeval, but grew up 
during the i)oriod of the decline of the political civilisation of 
the Middle Ages. How it grew up in the Continental 
countries we hope to consider in another volume. As we 
have indicated in this volume, up to the end of the thir- 
teenth century the conception of a king or ruler who is above 
the law was represented only by one or two insignificant or 
acidcmic writers and jurists, and had no relation to the 
ao( ual conditions of political society. 

It must, however, also be observed that if there was no 
absolute king there was also no absolute community. For 
the law, which was the supreme authority in the mediaeval 
State, was not conceived of primarily as expressing the de- 
liberate or conscious will of the community. It was, properly 
speaking, nothing but the custom of the community, a habit 
of action which was the expression or form of the life of the 
community^ And even when we can see in the ninth century. 
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or in the course of the twelfth and thirteenth centuries, under 
the influence especially of the revived study of the Roman 
jurisprudence, the beginnings of the conception of law as 
expressing the will of the community, this will was still con- 
ceived of as strictly restrained and limited by a law which 
was greater than that of any community — ^that is, by the 
natural law, the law which was the expression or embodiment 
of the principle of reason and justice. 

All this, we think, is dear from the ninth century, when 
we can see the beginnings of formal political theory, to the 
great legal and philosophical writers of the latter part of the 
thirteenth. The political writers of the ninth century like 
Hincmar of Bheims, Jonas of Orleans, and Sedulius Scotus 
are never weary of saying that the function of the king is 
to maintain justice, that a king who does not do that is no 
kin g but a tyrant, the imjust king is no better than a wild 
beast. The only true authority is a just authority, or, as we 
might say, justice is the end or purpose of the State. And 
again, the king is not above the law ; rather it is the nature 
of his office to dtaintain it, and he is bound by it as are all 
the people, for laws, so far as they are made, are made not 
by the king alone, but, as Hincmar says, “ Generali consensu 
fldelium suum.” This is the real significance of the words of 
the ‘ Edictum Fistense ’ of 864, “ Quoniam lex consensu populi 
et constitutione regis fit.” ^ 

We have here, then, a very important resemblance and 
difference between the principles of the Middle Ages and 
those of the Roman world. An important resemblance, for 
the purpose and end of political authority is a moral end, 
the maintenance of justice ; but also an equally important 
difference, for the law, which is the form or method of justice, 
is conceived of not as something which is made by the ruler, 
but as resting upon the agreement of the whole community. 
The constitutional theory of the Roman Empire, no doubt, 
as we have seen, looked upon the authority of the emperor 
as given to him by the community, a delegation of the 
authority of the community ; but, in fact, the Roman emperor 

' Cf. vol. i., chapt). 18 and 19. 
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became the legislator. Justinian, indeed, sx>eaks of him as the 
sole legislator.^ The historical importance of this difference 
can hardly be overstated. In a very real sense we might 
say that it was this, together with the principle of equality, 
which more than any other has really distinguished the 
political civilisation of the modem world from that of the 
ancient empire, and that all the other characteristic principles 
of modem civilisation are ultimately derived from it. The 
tendency of the Continental countries of Europe in the seven- 
teenth and eighteenth centuries to conceive of the king as 
being over the law and the sole source of law, whatever may 
have been its historical origin and explanation, was nothing 
but a relapse into a less developed conception of ihe political 
order. 

We must consider the meaning and form of this resemblance 
and difference a little more closely. The conception that the 
end and purpose of the political order is the maintenance of 
a moral order is treated by mediscval jurists in the main 
under the terms of the relation of the State to the ultimate 
principle of justice, sometimes under the terms of its relation 
to natural law. 

Of the first we find an excellent example in the works of 
the great jurists of Bologna. They are agreed that jus — 
that is, the whole system of law — ^is derived from justitia ; 
it flows from it, as a stream from its source. Justitia is the 
constant will or habit of mind which desires to render to every 
man what is his due, or as that which gives expression 
to the principle of aoquitas. Aequitas they describe in terms 
which come to then ultimately from Cicero as “ rerum 
convenientia qusB in paribus casibus paria jura desiderat,” 
and they conceive of the principle of aequitas as residing in 
God Himself, for “ God is aequitas.” Law to the Bologna 
Civilian is the expression of justice — that is, of something 
which belongs to the divine nature itself ; it does not represent 
the mere convenience or will of any person or persons.® 

The Bologna Jurists also deal with the relation of law to 
the moral order under the terms of its relation to the natural 

* Cod. 1 . 14, 12. ' Cf. vol. li., part i., chaps. 1 and 2. 
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but that is more strictly the characteristic of the 
Ganouists. Natural law, says Gratiau, is diviue law, and all 
laws which are contrary to this are null and void,* and this 
is the judgment of all the Jurists, both Civilian and Canonist. 
We have seen in an earlier chapter of this volume that St 
Thomas Aquinas, in his careful analysis of the nature of law, 
defines natural law as that part of the eternal law of God 
which is apprehended by man’s reason, and he affirms that 
human law must be conformed to this.* 

We have distinguished the terms of justice and natural 
law imder which the mediaeval writers conceive of the limita- 
tion of the authority of the law of the State, but for our present 
purpose their significance is the same. Political authority 
jn thei r judgmeQ lLwa.s-not,.jiflver_could beT^bBSlutepbecaifBe 
it IS s^waj^imited by principles whic h are even m ore sacred 
than ite df, 't hfe nf.th e divine moral 

order. HumaiTlaw is the expression of these, or deals with 
matters which are indifferent. 

This may seem to some a matter of little practical import- 
ance, but we vfeiture to think that this would be a very 
hasty and unconsidered opinion. To mediaeval political 
writers certainly it did not seem to be so, for to them it was 
the first test of a legitimate or illegitimate government ; and 
it was the foundation of their principle of the supremacy of 
law. The law is supreme because it is just and so far as it is 
just, and all other authority is subject to the law. This is 
the foundation of the principle which we may here call the 
“ Buie of Law.” We have dealt with the matter very fully,* 
and cannot here repeat what we Lave said in detail, but we 
may recall to ourselves some of the most noteworthy sayings 
of John of Salisbury and of Bracton, as representing in the 
most significant terms the common judgment of mediaeval 
thinkers and jurists. 

The difference, says John of Salisbury, between the prince 

* Cf. vol. ii., part i., chap. 3. this vol., part i., chap. 4. 

* Qratian, * Decretum,’ D. 1 and 9. * Cf. CBpecially vol. ii., part i., chaps. 

Cf. vol. ii., part ii., chaps. 2 and 3. 3 and 4 ; part ii., chap. 5 ; vol. iii., 

' St Thomas Aquinas, ‘ Summa part i., chap. 2 ; part ii., chap. 6. 
Theol.,’ 1, 2, 91. 2 ; 2, 2, 67, 2. Cf. 



OHAP. U.] 


OHEBF PEINCIPUJS. 


461 


and the tyrant, lies above all in this, that the prince obeys 
the law, and governs his people according to the law, while 
the tyrant mles by violence and destroys the law ; and the 
law which the prince obeys does not represent the arbitrary 
will either of himself or of the community, for it is subordinate 
to the law of God, whose justice is eternal, and whose law is 
“ aequitas." ^ The authority of the king, says Bracton, is 
the authority of law (or right) not of wrong ; the king is the 
vicar of God the eternal king when he does justice, but he is 
the servant of the devil when he does wrong, and, therefore, 
the king is omder the law as well as under God ; there is no 
king where there is no law.® 

It will be observed that the principle of the practical jurist 
coincides exactly with the principle of the philosopher, 
for it was not merely an abstract principle ; it was the 
foundation of that legal and constitutional system of the 
Middle Ages which provided that for every violation of 
the law, even by the overlord or king, there was a legal 
remedy. The whole system of feudalism as a form of political 
authority was based upon the principle that the lord, even 
if he were king, was subject to the legal authority of the 
feudal court, whose function it was to declare and enforce 
the laws which regulated the mutual obligations of lord and 
vassal. This is the doctrine which is expressed in almost aU 
the feudal law books.® It is no doubt true that in the later 
thirteenth century it began to be felt that the question of the 
procedure against the king involved difficulties which had not 
been fully recognised ; but even then Bracton, while he is 
clear that the ordinary process of law cannot be used against 
the king or other person who has no superior except God, 
admits that some at least would say that the case would 
be dealt with by the “ Universitas Eegni ” and the baronage 
in the Court.* 

The principle that the end or purpose of the State is justice, 

^ John of Salisbury, iv. 1 and 9 ; * Cf. especially vol. iii., part i., chap, 

viii. 17 ; iv. 2. 4. 

* Bracton, * De Legibus,' iii. 90-2 ; * Cf. vol. iii., part i , chap. 4. 

i. 8, 5. 
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and that law is the embodiment of justice, is carried on in 
the Middle Ages from the ancient world, but the development 
of this into the medisBval principle that the king himself was 
subject to law and to the court which administered the law 
goes beyond at least the explicit forms of Eoman law. When 
we turn to the question of the origin or source of law, we 
certainly find a great and significant difference. 

It is no doubt true that the ultimate source of law was 
even under the empire held to be the custom or will of the 
Eoman people, but its immediate source was normally the 
will and command of the emperor. This was, as we have 
said, entirely foreign to the normal conception of the Middle 
Ages. It is really time that historical scholars should recog- 
nise that to think of the mediaeval king as in his own indi- 
vidual person a legislator is really to misunderstand the whole 
structure of mediaeval life and society, and to read back into 
itjponceptions which belong to a later world. 

For the whole structure of the mediaeval world was founded 
upon custom, and it was only very slowly and imperfectly 
that the concejl^ion that law represents the deliberate will 
and purpose even of the whole community developed. It 
may no doubt be thought that this was, in a measure at 
least, due to the fact that the mediaeval world was only slowly 
emerging from barbarism, and that the Eoman and the 
modem conception of law represents a higher stage of civilisa- 
tion ; and this is tme, though it must also be remembered 
that there is a considerable measure of illusion in the modem 
conception of law as a command of the deliberate will. But 
this is, after all, immaterial to our present subject, for the 
fact was that to the Middle Ages law was and remained to 
the end of the thirteenth century primarily custom ; and, 
therefore, to think of the mediaeval king as a legislator is to 
think of him in terms which have no proper relation to the 
actual circumstances of the times. 

liaVy-dealt with this matter in detail, and cannot here 
recapitulate what we have said, but we recall a few of the 
more important statements of the principle. Bracton claims 
it as a peculiar excellence of England that, while in other 
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conntrieB men used mitten laws, in England unmitten law 
and custom prevailed ; it would seem probable that Bracton 
thought of other countries as being governed by the Boman 
law. Certainly Bracton’s suggestion about other countries 
was curiously inaccurate, for Beaumanoir lays down the same 
principle of the authority of custom — all pleas, he says, are 
determined according to custom. It is plain also that Alfonso 
of Castile and Leon in the ‘ Siete Partidas ’ recognises that 
custom has “ naturally ” the force of law, and that it could 
still make the written law void.‘ 

In this matter the general principle of mediaeval society 
was reinforced by the Canonists ; indeed, it was Gratian 
who stated the principle that all human law was, properly 
speaking, nothing but custom, in the broadest terms. The 
human race, he says, is ruled by two things — ^by natural law 
and by custom. And he also maintains that no written law 
had any authority unless it was confirmed by the custom of 
those who were concerned.* 

The Boman Jurists also had held that the costom of the 
Boman people at least once had niade and immade law, and 
Gratian’s statement is derived from that fifth book of St 
Isidore’s ‘ Etymologies ’ which has been thought to represent 
some manual of Boman law, and we shall presently have 
occasion to deal with the conception of the authority of custom 
as treated by the Bologna Civilians. For the moment we are 
only concerned to make it clear that the foundation of the 
mediajval conception of authority, as embodied in law, was 
the custom of the people. 

This, however, is only a part of what we have to observe. 
For it is true that we can also see the appearance, first, in 
the ninth century, and then again in the twelfth and thir- 
teenth, of the conception of law as expressing some deliberate 
pnriK)se or intention, and as taking the definite form of a com- 
mand. It is here, as we have seen,® that we can trace the 
first beginnings, for the modem world, of the conception of 
“ sovereignty ” — ^that is, of an authority behind the law, an 

> CL especially vol. iii., port i., * Cf. vol. ii., part ii., chaps 2 aod 8. 

chap. 3, and this vol., part i., chap. 6. * Cf. p. 60 seq. 
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authority which can deliberately make and unmake law. But 
here again we must make no mistake ; the authority is not 
the king, not, at least, the king alone, but the community. 
The Boman law, indeed, recognised frankly and explicitly 
that the ultimate source of the authority of law was the 
Boman people. “ Lex est quod populus jubet alque con- 
stituit,” but the Boman people had committed this legislative 
authority to the emperor, and Justinian could speak of him- 
self as the sole legislator.^ 

There is really no ambiguity or uncertainty about the 
medisBYal position ; if, and so far as, the law is made, it is 
made by the authority of the whole community in all its 
parts — ^the king, the great or wise men, and the whole people. 
The famous phrase of the ‘ Bdictum Pistense ’ in the ninth 
century, “ Quoniam lex consensu populi et constitutione regis 
fit,” or that of Edward I. in the thirteenth century, “ Quod 
omnes tangit ob omnibus approbetur,” were not merely 
rhetorical phrases, but did really represent the principles of 
the political society of the Middle Ages. Again we cannot 
recapitulate oul detailed discussion of this question. We can 
only refer any one who is still in doubt to the earlier volumes.* 

Whether we consider the actual methods of legislation or 
the prindples laid down by the feudal jurists, our conclusion 
is the same. In the Empire, in England, in France, in Spain, 
law was made, so far as it was made at all, by the king, but 
with the advice and approval of the community. It is, of 
course, true that until the development of the representative 
system in the twelfth century in Spain, and in the thirteenth 
century in England, there was no normal and direct method 
of consulting the community ; but it is exactly this which 
gives its importance to the principle to which we have already 
referred, that however laws were made, they required to be 
confirmed by the custom of those who were concerned. The 
custom of the community, which had once been the only 
source of law, continued to be necessary for its validity. 

* Gf. vol. i., chap. 6. 6 and 6. This vol., part i., obapa 

* Of. eapecially vol. i., chap. 19 ; 6 and 6. 

vol. iii., part i., chap. 3 ; port ii., chaps. 
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If turn from the constitutional forms and practice to 
the feudal jurists, we find the same principles. Bracton’s 
words represent this in the clearest way ; the law is that 
which is made with the counsel and consent of the “ mag- 
nates,” the common approval of the commonwealth, and the 
authority of the king,^ and Alfonso of Castile and Leon lays 
down almost the same doctrine when he says that “ Fuero ” 
is made with the counsel of good and prudent men, with the 
will of the lord, and the approval of those who are subject 
to tlieni.” 2 

It is true that in the twelfth and thirteenth centuries we 
c;in trace the appearance of a new influence upou the con- 
ception of legislation — that is, the influence of tl'C revived 
study of the Boman law in the great school of Bologna. Here 
the mediaeval Civilians found a conception of legislation which 
was in some respects fundamentally different from that which 
was represented in the constitutional systems of the Middle 
Ages. The great jurists of the ‘ Digest ’ were indeed clear 
that the ultimate legislative authority was the Eoman people, 
but the Eoman people had transferred to the emperor their 
legislative authority and fimction. “ Quod principi placuit 
legis habet Aigoreiu,” Ulpian said,® and his doctrine is that 
of all the Eoman Jurists, and the medieval Oivihans recog- 
nised this. They did not, indeed, forgot, as may soraetiinos 
have been done later, that Ulpian added, “ Utpote cum lege 
regia ciua* de imperio eiiim lata est, populus ei et in eum 
omne suum imperium et potestatem eonieral.” The modiaBval 
Civilians understood as clearly as the Eoman Jurists that 
the “ people ” was the only ultimate source ol authority ; 
but they were also in contact with a conception of the 
legislative process which was, as we have just said, greatly 
different from that of the mediaeval constitutions. It is not 
very easy to determine what exactly they thought about the 
relation of these principles to the existing circumstances. 
The mediajval empire was to them continuous with the ancient 
empire, and in their theory should have possessed and exer- 

‘ Brarton, ' De Legibus,* i. 1, 2. ' ' Digest,' i. 4, 1. 

* ‘ Sicto Fartidas,’ i. 2, 9. 
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cised the same power, and yet obviously enough it did not 
do so. It was perhaps the divergence between the theory 
and the fact that led some of the Civilians to find in one of 
the sections of the fourteenth title of the Code of Justinian 
the normal form under which the emperor should exercise 
his authority. In the eighth section Theodosius and Valen- 
tinian had laid down the form under which new laws were 
to be issued, including the consultation and consent of the 
Senate. The author of the ‘ Summa Trecensis ’ (Irnerius 
himself, in the judgment of Fitting), Eoger, and Azo agree 
in maintaining that this was the proper form of imperial 
legislation, and it is possible that they found in this an 
approximation to the actual practice of the Middle Ages.^ 

It is also possible that it was this divergence between the 
principles of the ancient Boman law and the actual consti1,u- 
tional conditions of their own time which led some of the 
Bologna Civilians, and especially Azo, Hugolinus, and Odo- 
fridus to assert that, when it was said that the Boman people 
transferred their authority to the emperor, this did not mean 
that they ha4> parted with it in such a sense that they could 
not resume it. Hugolinus was specially emphatic about this ; 
the Boman people had given its power to the emperor, but it 
still retained it. It had created the emperor its “ procurator 
ad hoc ” — ^that is, for the purpose of legislation.* 

Other Civilians like Bulgarus and John Bassian, while they 
do not seem to have spoken as explicitly as Azo or Hugolinus, 
at least maintained that the general custom of the people 
had still the power to abrogate law, and that even the 
custom of a particular city would do this, so far as that city 
was concerned. There was, indeed, obviously a sharp differ- 
ence of opinion upon this question among the Bologna Civilians, 
for Irnerius, Boger, and Placentinus maintained that the 
Boman people having tranferred their authority to the 
emperor, their custom had ceased to have legislative power.® 
The influence of this new conception of the delegation of 
legislative authority from the community to the ruler cannot 


‘ Cf. vol. ii., pp. 67-70. 
* Cf. vol. ii., pp. 63-67. 


Cf. vol. ii., pp. 61-63. 
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indeed be traced in the constitutional forms and methods of 
the thirteenth century, but it had some influence upon certain 
of the writers on politics. In the twelfth century, the writer 
whom we know as “ Glanvill ” was aware of the words of 
Ulpian, but he defines law as that which is promulgated 
with the consent of the “Proceres,” and the authority of the 
prince.^ 

John of Salisbury was also aware of the saying that what 
the prince pleased had the power of law, but he is mainly 
concerned to guard against a misaiiprchension of this. Wliat 
is the use, he says, of talking about the will of the prince in 
public matters, when he can will nothing but what law and 
aequitas and the common good requires.* 

In the thirteenth century St Thomas Aquinas was evidently 
familiar with the conception that the legislative function 
might be discharged either by the community as a whole 
or by one person, who in his own words, “ curam populi 
habet et. eius personam gerit.” Curiously he does not any- 
where, so far as wo have seen, directly refer to the Koman 
law as the sourc-e of the conception of the one person who 
acts for the community, but it can hardly be doubted that, it 
was from the Eoman law that he derived it. He recognised 
two possible cases, the one where the people was free, and 
could make laws for itself, the other where the laws are made 
by a suiM'rior. He himself j^efers the mixed constitution, 
in which laws were made by the majores natu simul cum 
plebibus.” * 

At the end of the century, Ptolemy of Lucca and Egidius 
Colonna recognise two possible forms of government, the 
“ regimen politicum ” and the “ dominium regale ” (or ‘ regi- 
men regale ”). The first, is that when the country is governed 
by laws which it makes it self, the second w^hen it is ruled by 
laws which are in the prince’s own heart, and which he makes 
himself. Ptolemy enumerates the respective advantages of 
each, but gives no dogmatic preference of his own. Egidius 

' Qlanvill, ‘ De LeudibuB,’ Prologue, iv. 2. 
vol. iii., p. 138. • Cf. p. 70. 

‘ John of Snliabury, * PolicraticuB,' 
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recognises both as legitimate, but he definitely gives his prefer- 
ence to the latter — ^that is, to the form of government where 
the prince rules “ secundum arbitrium et secundum leges quas 
ipse instituit.” ^ It is again noticeable that neither Ptolemy 
nor Egidius relates his conception of the legislative authority 
of the prince to the Eoman law, but again it can hardly be 
doubted that this was its source. 

We venture, therefore, to say that while the conception 
of a law-making power became important in the thirteenth 
century, and was, indeed, the first form in the modem world 
■of the conception of the sovereign power behind the law, this 
sovereignty in the practice and in the normal constitutional 
theory of the thirteenth century belonged to the whole com- 
munity. The first appearance of the conception that the 
prince was the legislator, was due to the revived study of the 
Roman law, but it remained till the end of the thirteenth 
century merely academic, and had no effect upon the con- 
stitutional practice of mediaeval societies, and very little on 
political theory 

The true character of the mediaeval conception of govern- 
ment only becomes clearer when we turn from the considera- 
tion of the supreme authority of the law, and inquire what 
then was the source and nature of the authority of the prince 
or ruler. It is the law, said Bracton, that makes the king,® 
and these words are very characteristic of the mode of thought 
of the Middle Ages. The doctrine of an indefeasible divine 
right of any individual person to the throne may have been 
alleged in the seventeenth century, but it was not accepted 
in the Middle Ages. The mediaeval conception was much more 
comph'cated ; the action of the divine Providence, the custom 
of hereditary succession, the election by the great men and the 
people, aU these were elements in it. But the one element 
which is normally present was that of the election or recogni- 
tion by the community. The distinction between the elective 
and the hereditary method of succession finds recognition in 
many writers, and sometimes at least it was suggested that 

* Cf. pp. 72-76. * Bracton, ‘ De Legibus,’ i. 8, 6 , 
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those who held by hereditary succession might claim to possess 
a greater authority.^ In the empire the elective principle 
finally triumphed, while in the other European societies the 
custom of hereditary succession within one family came to 
be recognised as normal ; but this did not mean that a 
claimant would be recognised, even if he stood nearest in 
hereditary order, if he were not suitable in character and 
capacity.* It is significant in this connection to observe that 
Egidius Colonna, the only person who in the thirteenth century 
expressed a preference for the absolute monarchy, agreed 
with his contemporary John of Paris, who praised the con- 
stitutional and mixed government, in asserting that the 
authority of the ruler was derived from the consent of the 
people.* 

The mediaeval principle with regard to the relation of the 
authority of the prince to that of the community is, however, 
more clearly indicated when we observe that there is little, if 
any, hesitation among the writers of the Middle Ages as to 
the power of the community to depose the ruler who misused 
his authority. Even Egidius Colonna, in his work on th^ 
resignation of the papal throne by Celcbtine, recognised th^ 
as the authority of the ruler was derived from the e-onsent 
of the people, it might be taken from him by the same con- 
sent,* and St Thomas Aquinas is very clear and emphatic m 
his contention that the people are in no way bound to obey 
a ruler whose authority is usjjrjjtd »i» 

It may, however, be urged that after all this is only what 
in modern times we might call the right of revolution, and 
that it would be a somewhat barbarous and uncivilised con- 
stitutional system which could find no other remedy for mis- 
government than the somewhat violent method of revolt and 
deposition, and that if that were all that mediaeval political 
development attained to, it would not represent anything 
very valuable. 

* Ct. Alfonao, ‘Siete I’artidus,’ ii. Papap,’ xvi. 1. Cf. p. 77. 

1,8. * Id- id- 

‘ Cf. vol. i., chap. 20 ; vol. iii., ‘ St Thomas Aquinas, ‘ Summa 
p. 150. Theol.,’ 2, 2, 104, 6. 

' ISfiridiuB Colonna, ‘ De Renuntiatione 
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This was not, however, the real character of the political 
order of the Middle Ages either in practice or in principle. 
As we have already said, the really fundamental principle of 
the Middle Ages was the supremacy of the law and the sub- 
ordination of the ruler to the law. It is here perhaps that we 
shall find the most significant element of feudalism as a system 
of govemment, for there was nothing more important in the 
feudal system than the fact that the lord, even if he was the 
king, was answerable to the jurisdiction of the feudal court. 
For the feudal court was the guardian and administrator of 
the law. It seems to be true that the well-known words 
which say that the King of England was subject not only 
to God and the law, but also to the court, were not written by 
Bracton,' but this is really immaterial. For, even though 
Bracton did not use the words, he admits that it may be main- 
tained that if the king will not do justice he might in the end 
be constrained to do so by the “ Universitas Regni ” in the 
court.^ 

What is more important is that the principle that in cases 
of dispute between a vassal and his lord the judgment belongs 
not to the lord but to the court is the principle of all the 
feudal law-books from the ‘ Consuetudines Feudorum ' and 
the Assizes of Jerusalem to Eeaumanoir ; and except for 
Bracton’s assertion that the ordinary process of law could 
not be used against the king, there is no suggestion that the 
king was not bound to accept the judgment of the court.® 
This is the real significance of the famous clause of Magna 
Carta which provided that no man could be imprisoned or 
outlawed or attacked even by the king except by the judgment 
of his peers or the law of the land.* To read this clause, or, 
indeed, any part of Magna Carta by itself, and without rela- 
tion to the whole system of feudal law, only leads to a complete 
misunderstanding of its real significance. 

It is the same principle, only under another form, which 
is represented by the statement of the ‘ Sachsen spiegel ’ that 

^ Bracton, ‘Do Legibus,’ ii. 16, 3. ’ Cf. vol. lii., parti., chap. 11. 

Cf. vol. iii., p. 71. * Magna Carta, 3B. 

* Cf. id. id., iv. 10 ; vol. iii., p. 71. 
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even the emperor has a judge ^ to whom the decision of ques- 
tions between himself and his vassals must be referred ; and 
this statement of the ‘ Sachsenspiegel ’ is illustrated for us 
in the reports of the proceedings between Eudolf of Hapsburg 
and the King of Bohemia.^ It would seem probable that 
the same principle and form was represented by the great 
official whom we know as the “Justitia” in Aragon; and 
we have seen that under less determined forms the same 
principles appear in the record of the mode of settlement of 
questions between the king and his vassals in various parts 
of Spain.® 

The political order of the Middle Ages, therefore, was not 
only built upon the principle of the supremacy of the law, 
but had developed a method by which this supremacy could 
be enforced even upon the prince. This is the real political 
meaning of the struggle over the question of taxation. The 
feudal prince was legally entitled not only to the various 
services of his vassals, but for certain purposes had the right 
to demand financial contributions. But his right was in tliis 
matter determined by custom and law ; he had no arbitrary 
or unlimited rights over his vassals’ property, any more than 
over their persons. Many even of the Bologna Civilians 
repudiated the opinion which was attributed to one of their 
number, Martinus, that the emperor had an absolute right 
over the property of his subjects, and as far as we have seen 
no other writer or jurist even suggests such a theory.* 

The authority of the prince was tlien, in the political system, 
as well as in the theory of the Middle Ages, founded upon 
law and limited by law. It is here that we find the founda- 
tion of that contractual principle which was sometimes ex- 
pressed and always implied in niediaival political theory. The 
obligations of the prince and the people were mutual obliga- 
tions, and these obligations were expressed in the law. 

The modiseval thinkers were little, if at all, affected by the 
unhistorical and artificial theory of the seventeenth century, 

* ‘Sachsenspiegel,’ hi. 52, 3. Cf. * Cf. pp. 108-110. 

vol. iii-, p- Ol- * Cf. vol. u., pp. 72-74; this vol., 

* Cf. p. 100. p. 101. 
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of an original contract by •which the commonwealth was 
formed, we are not here concerned with the question what 
significance, not of an historical kind, that theory may possess, 
but the conception of a mutual agreement between the ruler 
and the subjects was familUir to them. As we have pointed 
out, it was the foundation of all feudal relations, and was 
emphatically stated by the feudal jurists.^ 

The conception was, however, as it seems to us, older and 
more deeply rooted than the developed feudalism. It appears 
to us that it can be traced to the forms of the coronation 
order as far back as the ninth century, and it survives in the 
English coronation order of to-day. For while the subjects 
swear to obey the prince, the prince swears to administer the 
law.^ The sharp and drastic terms in which this principle 
was stated by Manegold of Lautenbach ^ may be abnormal, 
but the principle was normal ; the prince held his authority 
on the imderstanding that he fulfilled his obligations. Tlie 
prince who persistently violated them forfeited all claim to 
his position, ^d might projierly be deposed. This is the 
constitutional principle not only of Manegold, but of St 
Thomas Aquinas,* and the history of the Middle Ages illus- 
trates sufficiently cleai’ly that it was not a merely abstrac.t 
principle. 

It may, however, be suul again that these principles and 
practices represent a somewhat undeveloped and even bar- 
barous condition of society, and that would no doubt be true 
if they stood alone, if the Middle Ages had not advanced any 
further. This was, however, not the case ; on the contrary, 
it is clear that we can see both in fact and in theory the 
development of a system of a limited and constitutional 
method of government. St Thomas Aquinas will furnish ns 
with the best example of this theory. In the same passage 
which we have just cited, he sets out the general principle 
that it would be well that the authority of the king should 

‘ Cf. vol. iii., part i., chap. 4. * St Thomaa Aquinaa, * De Eeg. 

‘ Cf. vol. i., p. 214, and r-hap. 20. Pnn.,’ i. 0. Cf. p. 96. 

* Cf. vol. iii., part ii., cltap. 6. 
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be BO tempered that he could not easily abuse it, and in the 
* Summa Theologica ’ he expresses his own preference for a 
form of government in which authority should be shared by 
the king with others, who should represent the community.^ 
His opinion is restated by John of Paris.® How far either 
St Thomas or John of Paris were aware of the actual tend- 
encies of the constitutional development of the twelfth and 
thirteenth centuries does not appear; but their theories 
correspond with the actual facts. 

We have in this volume endeavoured to give a summary 
account of some of the experiments by which in the 
course specially of the thirteenth century it was attempted 
to provide for some constant and effective control upon what 
we should call the administrative action of the Crown,® but 
these, except in so far as they anticipated the later develop- 
ment of the principle of the responsibility of ministers, were 
in themselves abnormal and of comparatively little import- 
ance. It was not until the development of some method by 
which the community as a whole should be more- or less effec- 
tively represented that this cxintinuous control over the action 
of the crown could be properly created. 

It was, therefore, in the creation of a system which could 
be conceived of as representing the whole commimity that 
the political development of the Middle Ages culminated, 
and that its political principles found their most complete 
cx])ression. It is no doubt true that il was under the pressure 
of jiarlicular conditions and movements in variou.s countries 
(hat the elective and representative bodies were created, but 
the i>rincii)lc which they embodied was the priiici}>le which 
lay behind the character of the whole imlitical civilisation of 
the Middle Ages, and it is only a grave misunderstanding 
which would separate between the development of the repre- 
sentiitive system and the general political principles of 
niediasval society. 

We venture therefore to stiy, and we do it without hesita- 

' Si Tbonins Aqiiinaa, * Sununa Ucfiia ct rapali.' 11. 

Thcol.,’ i. 2, 105, 1. * Cf. pp. 120-127. 

• Joiin oi Parifi, ‘ Tract. Do Potostate 
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tioc, that the proper character of the political civilisation of 
the Middle Ages is to be found in the principle that all political 
authority, whether that of the law or of the ruler, is derived 
from the whole community, that there is no other source of 
political authority, and that the ruler, whether emperor or 
king, not only held an authority which was derived from 
the community, but held this subject to his obedience to that 
law which was the embodiment of the life and will of the 
community, and that the devdopment of the representation 
of the community in Cortes or Parliaments or States-General 
was the natural and intelligible form which that principle 
assumed. How it came about that in the course of the 
succeeding centuries these rational and intelligible princijiles 
of political society should have in some measure given place 
to the somewhat barbarous conception of the absolute mon- 
archy, we hope to consider in the next volume ; but we trust 
that we have succeeded in making it clear that, whatever 
may have been the circumstances which explain this, to tJie 
Middle Ages th%conceplion of an absolute or arbitrary mon- 
archy was practically unknown. 

The life of the Middle Ages was turbulent, disorderly, often 
almost anarchical, but they found the remedy for this not in 
submission to an irratjonal despotism, but in tlie rocognilion 
of the supreme authority of hiw, a law not external or 
mechiinical, but the expression and embodiment of the Life 
of the community. 
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In one place, indeed, St Thomas speaks as though the 
])rinoe v.ore not subject to the law; he cites the words of 
St Paul, “Law is not made for a righteous man,” and those 
of Ulpiiui, “ Priueeps legibus solutus est.” He explains the 
first by saying that the righteous are not coerced by the 
law, for they obey it willingly, and the second by a distinction 
between the “ vis coaetiva ” and the “ vis directiva ” of the 
law. The prince is not under the law as “ coaetiva,” for 
the law receives its coercive power from the authority of 
the prince, and he quotes the Gloss on Psalm 60 (61), “rex 
non habet hominem qui sua facta diiudicat ” ; but the 
prince i.s under the “ vis directiva ” of the law, and this is 
what i.s meant by (he words of Theodosius and Valentiuian, 
“ Digna vox est,” &c. Li the judgment of God the prince 
is not “ .soluluiS a lege ” as far as its “ -vis directiva ” is con- 
cerned, but he must obey it volmitarily, not under coercion. 
The prince is also above the law, inasmuch as he can change 
it if it is expedient to do so, and can dispense from it.* 

If we are to understand this passage, we shall do well to 
observe that when St Thomas quote.s Ulpian’s words he is 


* St Thomau Aquinos, ‘ Suinmo 
TbooloRir-a,' 1, 2, !»«, 5. 'Apostolus 
ilirjl I. ad Tijuoth i. quod iustu non 
cat lox poaita ' ; cr{;o iiiati non subjici- 
imtur io(;i Inimnnii'. . . . I'rnctcrco 
JurisperitUH (licit quod “ princ(>p« 
legibus aohitUH eat’’ (Digoat, i. 3. Sib 
. . . Itospondco dicendum, quod, 
aieut ox aupra dictia pati't, lex do aui 
rntione duo habi't : pniiio quidem, quod 
eat reguln humananim act uum : secuiido, 
quod liabol vim cuautivam : duplicitrr 
ergo aliquia homo potest esso legi 
Buoioctus. Uno modo, airut regulatum 
regulu . . . Alio vero modo dicitur 
aliquia eubiectus legi, sicut coactum 
ongenti : et hoc modo homines vir- 


tuosi, pt iuati non subduntur legi, eeid 
soli mall, quod cnim eat rnartum, et 
violi'iituiii, est contrarium voluntati : 
voluntas autem bonorum consonat 
legi, a qua inalorum voluntas dis- 
cordnt ’ et idco secundum lioc boni 
non aunt pub logo, sed solum raali 
... At Tortium dicendura, quod prin- 
ceps dicitur easo Mslutua a lege quantum 
od vim ooactivam Icgis : nullus euini 
proprie cogitur a soipao ; lex ni]t«m 
non habot vim coactivsm, niai ex 
principiB potestate ; sio igitur princeps 
dicitur esse solutus a logo, quia nuUua 
in ipsuni potest iudicium condemna- 
tionis ferre, si contra legocn agat ; unde 
stiper illud Psalm 60; 'Tibi soli 
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only doing the same as John of Salisbury, who certainly did 
not mean that the prince was not bonnd to obey the law, 
for, as he maintains, the prince who does not conform to 
the law is merely a tyrant who should be removed.^ The 
meaning of St Thomas is to be found rather in his quotation 
of the Gloss, that there is no one who can act as judge over 
the king. To understand this it is well to observe that 
Bracton is aware of the same dilemma as St Thomas, and 
even in a more acute degree, for Bracton, while he maintains 
that the king is under the law,* at the same time asserts that 
he is not under any man, he has no equal, much less a 
superior, and the ordinary process of law does not run against 
him. He can only suggest that it may be said that t he remedy 
lies in the intervention of the “ universitas regni.” * St 
Thomas, as we have seen from his treatment of the subject in 
the ‘ De Begimine Principum,’ seems to mean that while 
there is no ordinary process of law against the king, the com- 
munity has power to restrain him, or if need be to depose 
him.* 


peccBvi, fltc.' dicit Glofsi, quod rex 
non habet hominem q<ii sue facts 
diiudicet : sed quantum ad vim direc* 
tivsm legia princwa auhditur Isgi 
propria voluntat*#* aecundum quod 
dicitur extra de constitutionihua, cap. 
‘ Cum omnes ’ . . , et in Codice Theo- 
doidus et Valentinianua Impp. . . . 
ecribunt (Cod. i. 1S!1, 4): ‘Digna vex 
est maiestate regnantis, legibuH alhga- 
tum se principem profitore, adeo de auc- 
toritate iuris nostra x)endet ax)ct<irilHt> : 
et revera maius impono ent subicere 
lepibus principatum.’ Improprratur 
etiam his a Domino, ‘ qui diciint ct 
non faciunt ' ; et ‘ qui nlii!> oncra 


grsvia imponunt, et ipsi nec dipito 
volunt ea mo\ere,’ ut dicitiir Mattb. 
23, unde quantum ad Dci iudiciimi 
princepa non est solutua a lege quan- 
tum ad vim directivam eius ; aed 
debet voluntariur., non coactua. legem 
implere. Eat etiam pnneeps supra 
legem, inquantum, ai expediens fuerit, 
potest legem mutarc, et in ea diapensare 
pro loco et tempore.” 

1 Cf. vol. iii., pp. 136-139. 

’ Cf. vol . ui., p. 67. 

“ Cf. vol. iii., pp. 70-73. 

• St Thomas Atpiiiia.-^, ‘ De Rcgimiiio 
Prineipum,’ i. 6. Cf. p. 96. 
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Violation of *■ nnturnleza " by loul 
or .subject torininnten thvir 
n'laUoiis, 101. 

Eiiilieiui K. nut owner of men'e 
piopcrty, 103. 

Dispute between Wing nnil vu-ssuls 
to bo referred to nrhiliutiuii, 108. 

Riltht of " Kicoh lioiiibies,” if 
kin(; refuHon judftmviit of Court, 
to leave the kinjtdoin and luoko 
war upon him, 1 14. 

Emperor and kings have some 
dignity, 148. 

King hui. larger power, for hid posi- 
tion IB hor^itary, 148. 

King of Spain han no superior in 
teinporiu matters, 148, 360-361. 

Emperor and king are Vioars of 


- Cod in temporal matters, oa 
^ Pope iH in spintual, 360. 

Refunes to subirit the question of 
hiB election to the empire 'o the 
Pope, 368. 

Andrew of iHcrnia — 

Function of ruler is to do justice, 
30 

People transfer their legislative 
poiver to king. 67. 

Peojile can ret hum power if king 
IS e tyrant or inf omfietent, 
67. 

Kmc in his ’tingdom equal to 
enipi'ror, 87. 

Kingdom “ regal *' becauHO heredi- 
lary, emj'ire “ poisoiial ” be- 
f niisc eh'etive, 87. 

\iiilation of lord's obligation to 
his vodcal causes him to lore his 
piojierty, 101). 

Kepudialen eoutention of Miirtinus 
that prinee was owner of all 
properl V, 102. 

Court IS judge between lord and 
vassal, 101. 

Emperor id lord of the world, but 
there nro kings who are exempt 
from his anthoiity, 145. 

Kiiigdoiii of Xiiples a lief of the 
I’ope, 359. 

Pope has nothing temporal in 
empire except what enijicror 
may give him, 339. 

Anonymoud Tract by supporter of 
Homfaie VUI.. 28. 

Temporal power eomes from Christ 
and belongs to the Pope, 28. 

All kiiigd admit that they an' sub- 
jert to emperor in temporal 
matters, 144. 

If not, they must admit that they 
an' subjeet to I’ope m theao 
things, 144. 

Pope holds power in temporal and 
spintual things, 394-305. 

Endeavours to explain away the 
Oolasian principle, 396; 
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Defence of “ Clericis Laiooa,” 
3D7. 

Anonymous Tract against “Clericis 
Laicos’’: its arguments, 382. 
Aragon — 

Cases between king and soneachal 
submitted to arbitration, 110. 
Position of the “ Justitia ” of 
Aragon, 110. 

Aristotle — 

Relation of his political theory to 
that of post- Aristotelians, 4-8. 
Causes of the departure from his 
theories, 6-S. 

His theory of political society re- 
stated by St Thomas Aquinas 
and Egi(L'us Colonna, 10-14. 

By Ptolemy of Lucca, 343. 

By John of Paris, 423. 

“ Asculta Pili ’’ — 

Its terms, 386-386. 

Controversy over it, 386-394. 
Augustine, — 

Government a consequence of sin, 

6. G. 

Question whether State is a Divine 
institution with a moral function, 
25. 26. 

Augustinus Triumphua — 

Relations of temporal and spiritual 

F owera, 417-410. 

powers, tx# spiritual and 
temporal, eome to prin<«a 
through the Pope, 417. 

Relation of power of prelates to 
Pope, 418. 

Both powers reside in Pope, 419. 

‘ Assizes of Jerusalem ’ — 

Renunciation of obodieii'>e to 
king, 113. 

" La dsme no le sm; n'en i- t 
seigneur se non do<i drcit.” 
37. 

Two chief lords in kingdom of 
Jerusalem, one spiritual the 
other temporal, 369. 

King of Jerusalem holds his king- 
dom only of God, 300. 

Customary law of more authority 
in kingdom of Jerusalem than 
Roman or Canon law, 360. 

Barcelona : Judgment given by Court 
lu cases between the Count of Bar- 
celona and his vassals, 109. 
Bcaumanoir — 

Custom as law, 46. 

Temporal sword belongs to prince, 
spiritual to Church, 361. 

One sword should help the other, 
362. 

Secular justice should help the 
spiritud, but only ns an act 
of grace, not by command, 
362. 


Berengaria, Queen : Innocent III. os 
her protector, 171-172. 

Bonaguida of Arezzo : Asserts Papal 
owers in terms parallel to Hnstionsis, 
34. 

Boncompagni — 

Law in the heart of the emperor, 
65. 

Though “ Icgibus absoliitus ’’ em- 
peror is bound by the law, 66, 
97. 

Speaks of emperor as lord of the 
whole world. 14 2. 

Bonifneo VIIT. — 

His conflict with Philip the Fair 
of France. 374-44<i. 

Attempts to intervene in inter- 
national relations defeated, 374- 
376. 

I.saues the Bull “ riericis Lniooh,’* 
376. 

Violent resistance to BmH in 
England and France, 377. 

Permits taxation of French clergy 
tor a year, 37 H. 

1‘rnctic^ly withdrawn “Clericis 
Loieop,” July 1257, .378 379. 

Grants first fruit.s of lesser ccclesi- 
nstical bcnidicoh in Franco to 
Philip the Fair during con- 
tinuance of war, 1297, 378. 

Discussion of 1 im action in * Dis- 
putatio inter Clcricum ct Mili- 
tem,’ 379-381. 

Another tract on the subject, 
382. 

W’’. b'Jraws all privilcgo.s granted to 
I'liilip the Fair, 384. 

Ki-moiistratCH with Philip the Fair 
about arrest of Hisiiop of 
I’amiers, December 1301, 384. 

Issues Bull “ Asculta Fill," 6th 
ilecomber 1301, 386. 

Contents and claims of the Bull, 
386-386. 

Violent resistance to Bull in 
France, 387. 

Production of spurious Bull “ Do- 
iim Time," 387. 

Biinifaee charged with lienwy in 
“ Doliberatio ” of Pierro Dubois, 
387. 

States General summoned by 
Philip the Fair to deal with 
situation, 388. 

Letter of French clergy t o Boniface, 
and of French nobles to car- 
dinals, 388 386. 

Reply of cardinals to nobles, 389, 
39U. 

Proceedings in consistory at Rome, 
speeches of Cardinal of Porto 
and of Boniface VIII., 390, 391. 

Issue of Bull “ Unam Sanctom,” 
November 1302 — 392. 
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Contents and claims of Bull. 
302. 

What was the actual position of 
Boniface as representra by these 
Bulls, 393. 

Brnt'ton — 

There is no king where will rules 
and not law, 37, 

C/iistom as Itiw, 4S. 

Law made hy king, great men, 
and commonwealth, 51. 

Law cannot be changed without 
the eonst'ot “ utentium,” 51. 

King under law, llraetun's doctrine 
is the normal niedin-val one, 99. 

*' Univorsitos regni ct barun- 
Bgiuin ... in euria ipsi n‘gis ** 
inny be said hy some to have 
jiowor to deal with broach of 
Iriw hy the king, 104. 

King the Vicar of Cod ; lie is 
oriU' under Cod and the law. 

Set iilur anil ceelciiaiitieal author- 
itiCH are sepurate, anil niiibt not 
interfere with caeh other's pro- 
vinee-, 3(i3. 

Ihirke and the return to Aristotle, 4. 

Castile and Leon, See under Spain, 

Canon Law — 

Cuhtorn as Hoiiree of human law, 
■Cl, 

Tlieory of Caimnists of Into thir- 
teenth eentury, on teni^iorul 
power of I’.ipary, 318 'Jllb. 

Ceh'stino IV., Pope : llis re.signatuui, 

Cejs'raiio, Tri'aty of : Svk' under 
Frederick 11., 235. 

Civilians — 

(.'ii.stom ns the original source of 
luw , 45. 

Theory of the priiieo as sotiree of 
law derived from them, 83, 
S4. 

<'lenioiit IV., Pope — 

Forbids eleetinii of Coiiradiii, 307. 

Does nut claim right to doeide 
in disputed oleetiun to onipire, 
308. 

*‘ Clerii-is Laieos " — 

Its terms, 376. 

Controversy over it, 370-383. 

Community — 

Its custom the soiiree of tho law, 
45-50. 

Its will tho soiiree of law, 01-63. 

Conrad, son of Fredcriek II., elected 
king of the Homans, 278. 

Conrailin : His eloetion forbidden by 
Pope Clement IV., 307. 

CoiiHtance — 

Importance of her marriage with 
Henry VI., 187. 


Succeeds to Sicily in 1 189 : this 
disputed by Tancred, but Sicily 
occupied by Henry VI. in 1194, 
190. 

Death of Henry VI, Constance 
has Frederick crowned in 1194, 
190. 

Has to accept modification of 
rules about episcopal elections, 
&c., 196. 

Her death in 1108, leaving Fred- 
erick to guard i II n-,hip of In- 
nocent III., 196-107. 

Convention — 

And nature in political institutions, 
4-24. 

These conceptions continued till 
end of eighteenth conturj-, 4. 

Illustrations from thirteenth cen- 
tury. 8 

Summary of this, 441-443. 

Cortes of Ciutile and Leon — 

Their legislative authority and 
null on, 6U-62. 

Ileferonoti of dispute.^ between 
kirg and vassals to arViitratioii 
or to Court, 108-109. 

Appointment by them of a com- 
mitte<‘ by whcise action tiie 
government should bo con- 
trolled, 125-12/ 

Development oi roprosontativo sys- 
tem, 134-136. 

Council, tTnneral — 

Gitigory IX. summons one to deal 
with Frcilerick 11., 291. 

Frederick II. pnU'-sts against 
Council summoned by Po]ie 
who lb his enemy, 291. 

Ciislom — 

I The source of lavi-, 45-50. 

In eanOD law. 45. 

In Civilians of Bologna, 46. 

In ileauraiuioir, 45, 49. 

In Braelon, 45, 49. 

In Urutian, derived from St 
Is-idore, 46. 

In St Thomas .AqiiinnH, 46-48. 

In Vincent of Deauv'iii>, 48. 

In Albert the Great, 48. 

In liostiensis, 48. 

In Ddofndua, 48. 

In the ‘ Sieto Partidas,' 50. 

Cruaiule of Frederick 11. See under 
Fredonuk 11. 

Deposition of ruler — 

Mancgold and John of Salisbury, 
116. 

Kgidius Colonna, 116, 117. 

‘ Sachscnspiogel ‘ and ‘ Schwaben- 
spiegel,’ 1 17. 

Frederick II., 117, 118. 

Uf Emperor Adolf in 1298 by 
Diet, 118, 119. 
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“ Oeum Time ” — 

Spurious Bull produced in Frenoe 
exiiggerating terms of “ Asculta 
Fill” 887. 

Its authorship attributed by car- 
dinals and Boniface VIII. to 
Peter Floto, 390, 391. 

Diet of empire — 

1274, decides that Count Palatine 
was judge between emperor and 
princes, 107. 

Deposes Emporor Adolf, 118. 

‘ Disputatio inter Clericum et Militem,* 
379-381.— 

King of France has same legis- 
lative power as emperor, 78, 
380. 

He may legislate with his chief 
men, 78, 380. 

France not under " dominium " of 
empire. King of Franco of equal 
dignity and authority with 
emperor, 140, 380. 

Dogmatic repudiation of authority 
of spiritual power over tem- 
poral, 380, 381. 

“ Donation ” of Constantine — 

John of Paris. Even if valid has 
no relation to Franco, for 
Franks were never under tho 
empire, 147. 

Inno<-ont HI. cites it as grant of 
the utele West, but does not 
u.se It in any claim, 132, 
138. 

Cited by Gregory IX, as cesHion 
of whole empire, made with con- 
sent of Sonulo and thu people 
of whole empire, 275-276. 

Innocent IV. interprets it ns sur- 
render of orajjiro to I’npacy, 
but admits that it might b" 
argued that it onlv rrfor.s to 
Wc«it, 323, 324. 

Hostiensis appeals to it as showing 
that there is only oue Head of 
thu Church, 326. 

Interpretation of it by Ptolemy of 
Lucca : it merely recognises 
what was always true, 34o. 

Pierre Dubois denies its legal 
validity, .387. 

Did not create temporal power of 
the Church but recognised it : 
Henry of Cremona, 40U. 

A recognition of what was already 
Divine law : James of Viterbo, 
410, 415. 

Its legal authority denied by 
‘ Quaestio in Utramque Par- 
tem,’ 421. 

John of Paris points out that 
Donation of Constantine implies 
that Church received temporal 
I>owor from emperor, 424, 425. 

John of Paris contends that Dona- 
tion only refers to Italy and 


some provinces, and has no 
reference to France, 432, 433. 

And that it was legally invalid, 
432, 433. 

Dubois, Kerro (Petrus do Bosco) — 
“ Deliberatio " : Donoimnes Boniface 
VIII. as heretic for claiming supremo 
political authority. 387. 

Ourandus, William — 

Canonist and Civilian, 143. 

French king recognises no superior 
in temporal matters, 143, N4. 

Pope has “ plenitudo potesturis,” 
has the laws of the earthly iv.s 
well as heavenly empire, 335. 

Pope can depose omporor or king 
for any grave crime, 336. 

Can appoint “ ouratoros ” fer 
incapable emperor or king. 336. 

Pope can be accused of heresy hy 
council, prince, or whulo body 
of the faithful, 336, 337. 

Pope hns both swords and botli 
law.., 335. 

Popo i.H “ ordinariiis ” of all 1«»- 
lievcrs, and thus acts in place 
of emperor or king in vacancy, 
3.30. 

Rome is " communi.s patria,” ".‘JO. 

Some liolil that tho emiu'ror hud 
“orders,” but Dursiulus iniuii- 
tains that he ha.H nono, 337. 

Egidius Colonna- - 

Rcctutcrnent of Aristotle’s theory 
of yioliticiil society, 13. 

K;‘.--tates AnKtoteliiin tiicory of 
slavery, 23, 24. 

Divine origin and moral function 
of Statu, 28. 

Develops llii-ory of an absolute 
monarchy, 7(1 77. 

Not related to Ihoorv of Divine 
Right, 71. 

Compared with Sir John Fortoscuc, 
71, 72. 

Comiuircs “ regimen politicum ” 
«ilh “ ruginicn regale,” 74. 

Prefer.s ‘‘regimen regale in .spite 
of Aristotle’s ofunion to thu 
contrary, 74, 75. 

Tliis view contradicts the normal 
tncdii'cvul view, and is only- 
found in some Civilians, 7.*i, 
70. 

Ruler who does not pursue tho 
cominou good is a tyrant, 7l>. 

Ruler appointed with consent of 
men, and can bo deposed by 
samo consent, 77, 88, 116. 

Hi.s theory of reiations of Uuijpornl 
and spiritual powers, 402-4U9. 

Vicar of Christ has “ doiniinuni ” 
in temporal matters, 403. 

No tomfroral power legitimate 
which IS not derived from Pope, 
404 . 
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No temporal power can be leip- 
timatuy held by ruler who han 
not bi^ sacramentally re- 
generated and absolved. 404. 

Contradicts, on this point. In- 
nocent IV. and fit Thomas 
Aquinas, 404, 406. 

Relation of this conception to St 
Augustine, 405, 406. 

No one can justly hold property 
if he is not regenerated and 
absolved, 406, 407. 

Church has “ dominium superiua ” 
over temporal property, 407. 

All rights of property are held 
from the Church, 40*7, 408. 

Relation of these conceptions to 
St Augustine and to mediicval 
conception of excommunication, 
408, 409. 

Election or Recognition — 

Normally required for succeasion 
to authority, 80. 

Elective charm-tcr of empire, 87. 

All temporal power derived from 
election, 88. 

Folitical aulhurity requires men’s 
consent, Egidius Colonna, 88. 

Royal authority given by com- 
mon eonsent of men, James of 
Viterbo, H8. 

Empire ~ 

King in his kingdom equal to 
emperor ; Andrew of Isornia, 87. 

Kingdom " regale,” for it is heredi- 
tary ! empire ” personale,” for 
it is <>lectivo ; Andrew of 
Isemia, 87. 

Charlemagne and l‘o|ie made 
oinpiro eloetive, Jordan of Usna- 
briick, 87. 

Frederick If. recognis'd power of 
election and d<']iosilioii os be- 
longing to princes, 87. 

Rudolf of Haisluirg reenguincs 
power of eloetioii as ln'longiug 
to prineos, 87. 

King elected by Cermans. ‘ Sach- 
seiiHjiiegol,' 88. 

Doveloiiriieiit of representative 
system, 13G, 137. 

Tradition for aud against uni- 
versal empire, 141-149. 

Odofridus, 141. 

Boncompagni, 141. 

Fhmsos of the imperial Con- 
stitutions when addressed to 
inhabitants of empire, 142. 

Uostiensis, 142. 

Innocent 111., 143. 

Innocent IV., 143. 

William Durniidus, 143. 

Anon. : tract written to support 
Boniface Vlll., 144. 

Andrew of Isoruia, 144. 

VOL. V. 


Jordan of Osnabriick, 145. 

* Disputatio inter Clerictun st 
Militem,’ 146. 

John of Paris, 147. 

Alfonso X., 148. 

It has no real significance in 
political theory of thirteenth 
century, 149. 

Innocent III. and empire, 187-234. 

Papacy and election to empire, 
188. 

Papal claim to authority during 
vacancy, 188. 

Innocent III. : “ Deliberatio " 

about claims of Philip and Otto 
to succession, 191, 208-220, 

Attempt of Henry VI. to make 
succession hereditary, 191, 192. 

Disputed election of Philip and 
Otto — attitude Innocent III., 

197-222. 

The Bull “ Vencrabilcm,” 216 218, 

Otto’s oath at Xeuss, 1201, 
accepting territorial claims of 
Pope in Italy, renewed at Speyer, 
1209—220. 

Innocent III. excommunicates Otto 
and rohases his subjects from 
tho oath of allegiance, 1210 — 

227, 228. 

Calls on Gorman winces to elect 
an emperor in Otto’s place, 

228. 

Election of Frederick II.. 1211 — 

220 . 

Frederick renews Otto’s oath, 
made at fipeyer, at Eger : this 
is ratified by princes, 232. 

Innocent IV. says that King of 
France may have no superior in 
fact, but “ de jure ” is subject 
to the Pope, not to the emperor, 
320. 

Enif'oror holds empire from Pope 
iiinoconc IV., 321, 324. 

Emjn'ror holds from God only, 
Huguccio, 325. 

Emperor holds temporal sword 
from Cliurcb, Alan and Tanored, 
326. 

Einiieror ” OfiQciolis," or ’■ V'icar ” 
of Roman Church, Hostiensis, 
32G. 

If electors are negligent or divided. 
Pope can appoint emperor, 
Hustieusis, 326-328. 

Emperor said by some to be 
vassal of Pope, Roffied of 
Beneventum, 334. 

Elective system said to have been 
created by Pope Gregory V., 
347. 

King of France does not hold 
from emperor, ‘ Qiusstio in 
Utromque Partem,* 421. 

2 H 
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England — 

Forma of lagialation, 6S, 56. 

Develc^ment of repreaentativo ays- 
tern, 130-134. 

Equality and Freedom — aummary, 443* 

444 . 

“ Eapeoulo.” See under Alfonao X. 

'* Etabliaaements de Saint Louia ” : 
No impeal from king'a Court, for 
king nolda only of Ood and himaelf, 
361. 

Fathera : Their relation to post- 

Azistotelian philosophy, and con- 
ception of nature and natural 
liMrty. 1. 4, 6. 

Feudal!^ — 

Contrary to conception of ab- 
eolutiam, a system of mutual 
obligation, 00. 

Illustrated by Martin Silimani, 
by Andrew of Isemia and 
Alfonso X., 00, 100. 

France — 

Forms of legislation, 63-65. 

Appeal to France against In- 
nocent rV. by Frederick II., 
304. 

Innocent IV. maintains that King 
of France is subject to the Pope, 
320. 

Belation ^temporal and spiritual 
powers m France, 301, 362. 

Frederick IT. — 

His forms of legislation in empire, 
52, 63. 

Acknowledm that his position 
depended on German princes — 
i.e,, election and deposition, 
87, 117. 

Emperor is placed by Ood over 
kings and Kingdoms, 142. 

Emperor has the monwchy of the 
world, 142. 

Does not use this phrase in letter 
addressed to Henry HI. of 
England, 142. 

Elected King by princes, 1107 — 

102 . 

Crowned King of Sicily, 1108 — 
106. 

Left under raardianship of Pope 
Iimocent 111., 196-107. 

His election as King set aside by 
princes, 1108—107. 

Otto complains to Innocent that 
Frederick was stirring up trouble 
against him, 1209 — 226. 

Otto attacks Frederick in Sicilian 
Kingdom, 1210 — 227. 

Elected King by a number of 
princes at Nuremberg, 1211 — 
220 . 

Election supported by Innocent 

III., 230. 


Swears allegiance to Pope as 
King of Sicily. 230. 

Accepts ecclosiastioal arranmmenta 
mMO .by Constance wiui Pope, 

230. 

Has his son Henry crowned King 
of Sicily, 231. 

His expedition to Germany, 1212 — 

231. 

Renews at Eger.oatbs of Otto IV. 
at Neuss and Speyer, 232. 

Crowned at Aix, 1216 — 233. 

Takes the cross, 233. 

His relations to Honorius HI., 
236-244. 

Restoration of papal territories in 
Italy, 236. 

Trouble about episcopal elections 
in Sicilian kingdom, 236, 

Continued poRtponcment of cru- 
sade till 1227—237. 

Union of Sicily with empire the 
main cause of quarrel with 
Popes, 237. 

Promises to hand over Sicily to 
his son Henry, who should be 
exempt from nis “ pstria poles - 
tas.*’ 1216—237, 238. 

Henry elected King, virtual viola- 
tion of last promise, 238, 239. 

Attempts to assert imperial auth- 
ority in Lombardy met by 
renewal of Lombard League, 
1226-240-243. 

Frederick has Umm^^ubi^tinn 
of Honorius III 

Relations of Frederick and Papacy 
at death of Honorius 111., 1227 — 
243, 244. 

Relations with Gregory IX., 244 
292. 

Leaves Brindisi on crusade, 1227, 
but lands at Otranto, 244, 245. 

Gregory IX. excommunicates him 
for failure to go on crusade, and 
other complaints, 246-247. 

Frederick’s reply, 247, 248. 

Gregory IX., 1228, repeats ex- 
communication, 249. 

Frederick negotiates cession of 
Jerusalem and other holy places 
by BultaI^ 1229 — 260. 

Complaints about the provisions 
of this, 260, 261. 

Conflict between Frederick’s Vicar 
in Sicily and Pope, 262. 

Gregory releases Frederick’s sub- 
jects, specially in Sicily, from 
their allegiance, 253. 

Negotiations and terms of peace 
between Frederick and Gregory, 
1230—264. 

Importance of Lombards in quarrel 
— had sont troops to help the 
Pope, 200-265. 
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Question of Lombardy and ecolesi- 
Bsiical questions in Sicily the 
main cattse of quarrel from this 
time, 258-259. 

Frederick accepts mediation of 
Pope between him and Lom- 
baras, 1231 — 259. 

Lombards prevent meeting of 
diet at Bavenna, 259, 260. 

Oronory’a arbitration, 1234 — both 
parties annoyed, but Frederick 
arcepts, 267. 

Alliance between Frederick's son, 
Hen^, and Lombards, 267. 

Frederick writes Pope, 1235, that 
Lombard question had been 
dealt with at diet, and there 
was to be an espedition against 
them in following year, but that 
he was prepared to leave the 
dispute in hands of Pope, on 
terras honourable to emperor, 
269. 

Negotiations between Frederick 
and Uregory IX. about Lom- 
bard question and others ; their 
failure, 269-282. 

Germany favourable to Frederick, 
1237 — he proposes election of 
his son Coiu'ad as king. 1239 — 
278. 

Gregory excominunioatos Fred- 
erick, 1239—282. 

Grounds ollrgod for this mainly 
Riciliaii, 284. 

Frederick's encyclical to princes 
and people, lays special stress on 
Lombard question, begs car- 
dinals to call a oouucil of 
secular as well as ecclesiastical 
princes, 285, 286. 

Gregory's ronly, lays stress on 
invasion ol papal territory in 
Sicily, ropudiatos all reepon- 
sibihty for Lombard troubles, 
i-harges Frederick witb heretical 
tuiidonrioH, 287, 288. 

Frederick protests his orthodoxy 
and defends his refusal to sub- 
mit to excomniiiuication, as 
Gregory was no truo Pope, 288. 

Venice allied with Pope against 
Frederick, 280. 

Refusal of Louis IX. to help 
Gregory IX. against Frederick, 
280. 

Renewed charge ot heresy brought 
by Gregory against Frederick, 
289. 

Attempt by some German princes 
to mediate between Frederick 
and Pope, 200. 

Frederick protests against General 
Council eummoned by Gregory, 
291. 


Captures several ecclesiastios jhto- 
oeeding to council, 292. 

His relations with Innocent IV., 
293-317. 

Attempt at negotiation with In- 
nocent IV., 203. 

Raymond of Toulouse as inter- 
mediary between them, 204. 
Frederick's account of causes of 
failure of negotiations, 295-207. 
Cited to appear at Council of 
Lyons, 298. 

Deposed by Innocent IV. State- 
ment of grounds for this, 300. 
Frederick's encyclical in answer to 
this, 302-303. 

Emperor has no temporal superior, 
303, 367. 368. 

His letter to the French, 304, 
305. 

Innocent's reply to this. 306, 307. 
Attempts at mediation, especially 
by St Louis, 3UH-311. 

Election uf Henry, Landgraf of 
Thuringia, as emperor, 1246 — 
311. 

Election of Count William of 
Holland. 1247—312. 

Frederick, on the whole, gaining 

f round before his death, 312, 
13. 

Bumraiuy of papal i>osition in 
relation to empire, 314-316. 
Frederick more than once called 
himeelf King of the Romans 
by the grace of God and of the 
Pope, 366. 367. 

Freedom and equality — summary, 443- 
449. 

Godfrey of Trano, Canonist — 

Appeals to Ecclesiastical Court for 
defect of justice, 333. 

Originally ^ causes wont to priest, 
333. 

Golden Age — 

In Posidonius, 5. 

Lost by appearance of evil in the 
world, 5-10. 

Government — 

Coorcive government a result of 
Bin in Posidonius and Fathers, 
5. 

The same thing expressed in a 
constitution of Frederiok II., 
and by Albert the Great, 9. 

A natural institution in St Thomas 
Aquinas, 10-14. 

And in Egidius Colonna, 13. See 
also under “ State." 

St TbomGa distinguishes different 
kinds of government ; “ teg- 

num," " anstiv-ratia,” " oligar- 
chia," “tyrannium," “oommiz- 
turn," 69, 70. 
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St Thomas prefers " commixtum," 
09, 70. 

Defence of em absolute monarchy 
bj' Eg^dius Colonna, 71-77. 
Distinction between “ regimen poli- 
ticum ” and “ dominium regale,” 
by Ptolemy of Lucca, 72, 73. 
Distinction ^tween “regimen re 

g ale ’’ and “ regimen politicum,” 
y Egidius Colonna, 74. 

He defines “ regimen regale “ aa 
that in which prince rules 
“ secundum arbitrium ” and 
according to laws which he 
made himself, 74. 

Defines “ regimen politicum ” as 
that in which the prince rules 
according to laws made by tho 
citizens, 74. 

Prefers “ regimen regale “ in spite 
of Aristotle, 76. 

Egidius contradicts Bracton and 
almost all mediaeval tlieory, 
except some Civilians, 76. 

' Disputatio inter Clericum et 
Miiitem,* ambiguous position 
about this, 78. 

John of Paris distinguishes “ prin- 
eipatus regalis ” and “ prin- 
cipatus civilis ” in same terms 
as Egidi^, 79. 

He prefersflb mixed government, 
probably following fit Thorans, 
79. SO, 93. 

Summary of the conceptions of 
source of the laws of tho State, 
80-86. 

The conception of an absolute 
monarch alien to mediaeval 
civilisation, 83 86, 09. 

Nature and limits of authority in 
government, 86, 111. 

King under law, Bracton says, 99. 
Machinery for enforcing law on 
ruler — the Court, Ac., 104- 111. 
Extra constitutional methods of 
controlling the ruler, renunciation 
of obedience, deposition, appoint- 
ment and control of ministers, 
112-127. 

Relation of temporal government 
to spiritual power, 152-440. 
Innocent HI., 162-234. 

Honorius III., 234-244. 

Gregory IX., 244-292. 

Innocent IV., 292-317, 319-324, 
Canonists of later thirteenth cen- 
tury, 317-338. 

Vincent of Beauvais, 339-342. 
Ptolemy of Lucca, 342-348. 

8t Thomas AquineLs, 348-364. 
Civilians of later thirteenth cen- 
tury, 364-369. 

Constitutional documents of vari- 
ous kingdoms, 369-303. 


Constitutional documents of em- 
pire, 363-373. 

Boniface VIll., 374-393. 

‘ Disputatio inter Clericum et 
Miiitem,’ 379 381. 

Anonymous tract against “ Clericia 
Laicos,*’ 382, 383. 

Anonymous tract in defence of 
“ Clericis Laicos,” 394-308. 

Henry of Cremona, 388, 402. 

Egidius Colonna, 402-400. 

Theory that no temporal authority 
is legitimate unless the holder 
is regenerated and absolved by 
Church, 404-400. 

Relation of spiritual and temporal 
powers in James of Viterbo, 
409-412. 

Moderates theory of Egidius Col- 
onna, holds that temporal power 
is not perfect unle.ss it is de- 
rived from the spiritual, 411. 

Augustinus Triiirophus, 417-410. 

* Qufcntio in Utramque Partem,* 
421. 

‘ Qu!i‘stio de Potestate Papar,' 
421, 422. 

John of Pari-!, 422-437. 

Dominium Regale and Regimen 
Politicum — summary, 467. 

Qratian ; Custom as law, 46. 

Gregory VIT. (HiUlcbrand) ; Supposed 
dnni^ of the divine origin of fitute, 
26. 

Gregory TX. — 

I’apal legato in Germany, 244. 

Papal legate in Lombardy, 246. 

His relations with Prcderick II. 
See under Predorick IT. 

Reference to Donation of Con- 
stantine as transfer of the 
whole empire to Pope, 27.'5, 
276. 

Refemneo to transfer of empire 
by Pope from Greeks to Gor- 
mans, 276. 

Gregory X. — 

Does not address Rudolph of 
Habsburg as king till 1274 — 
330. 

Rudolph sjieaks of him os having 
establi-ilied him on throne, 
370. 

Speaks of divine origin and dis* 
tinctive ehorocter of the two 
powers, 372. 

Grosseteste, Bishop of Lincoln : His 
sermon at Lyons on scandals of 
Church, 382. 

Gulielmus, Prater : Cited by Vincent 
of Beauvais as laying down that 
count can go to the Court against 
king, and can defend bis right by 
arms if king will not submit to 
Court, 105. 
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Beiu^ VI., emperor — 

His meniage with GonstoDoe of 
6icU^, 167. 

Fredenok Bwbaroesa eadeavoura 
to persuade Pope Lvuiius HI. to 
crown him, who was already 
king, as emperor, but Pope 
Lucius refuses : Clement III. 
promises to do this, but Fred- 
erick died, 180. 

Crowned as emjieror, 1101 — 180, 

100 . 

Asserts his claim to Sicily, both 
as husband of Constance and 
as emperor, 1101 — 100. 

Overran Sicily ; crowned at Pal- 
ermo, 1104-— 100. 

Procures election of his son 
Frederick as king, 101, 102. 

His death, 103. 

Een^, son of Frederick n. — 

Frederick promised to hsind Sicily 
over to liim, 237. 

Elected King of Homans, 238. 

Allies himself with Lombards, 
rebels against Frederick, 1234 — 
207. 

His rebellion put down, ho is 
imprisoned till death, 268, 
269. 

Henry of Raspe, Count of Thuringia, 
elecbid emperor, 1240—311. 

Henry 111. of England — 

Frederick's letter to liim about 
relation to Po{X?, 310. 

Treats Frederick as emperor oven 
after deposition, 310. 

Henry of Cremona — 

Contents of ' Do Potestate Paps,’ 
398 402. 

Christ was lord of temporal things, 
and gave lordship to bt I'etor 
and to his successors, 398, 399. 

Pojio has supreme dominion over 
empire, 399, 400. 

Church held temporal autliority 
before Constantine, he only 
recognised this authority, 400, 
401. 

Endeavours to explain away the 
Celasian principles, 422. 

Hermandadcs ; Leagues of cities and 
others to defend their rights against 
any lord, 114, 116. 

Herod : John of Paris colls the views 
of those who held that Christ was 
an earthly king the error of Ucrod, 
422. 

Honorius HI. : His relations with 
h'rodorick. (Bee under Frederick), 
236-244. 

Hostionsis — 

Theory of private property, 1 6. 

Custom os source of law, 48. 

Empieror lord of the world, 143. 


A follower of Innocent lY. in 
drawing out conclusions of 
Innocent HI.’b phrases, 324, 
332. 

Discussion of relation of temporal 
and spiritual powers, 324-333. 

Emperor holds from Roman 
Cmurch, and is “ officiaUs ’’ of 
Roman Church, 326. 

There is only one hood of the 
Church, 326. 

Appeals to Donation of Constan- 
tino, 327. 

Peter has both swords, and thus 
deposes kings, 329. 

If Prince is negligent Pope succeeds 
to his jurisdiction, in virtue of 
“ plenitudo potestatis ” which 
he holds 08 Vicar of Christ, 
330. 

Pope greater than emperor ; he 
has received “ jura cccleatis et 
toTToni imperii,” 331. 

Hubert Walter : Speech at coronation 
of King John on election and here- 
ditary succession, 00. 

Hugh of St Victor — 

His distinction between the two 
orders in the Church, cited by 
Vincent of Bca’ivais, 27, 330. 

Spiritual power "institutes” the 
temporal, and judges it, cited 
by Tames of Viterbo, 411 (note 
4 ), 413 (noU< 1). 

Huguceio, Canonist : Cited by Hos- 
tiensis as saying that emperor holds 
from Uod oidy, 325. 

Hungary ; Intervention in its affairs 
by Innocent 111., 162-164. 

Individual Personality : Development 
of the conception, 443-447. 

Inno<'ect III. — 

Iving of France recognises no 
superior in temporal things, 
]4;i. 

General character of his position 
and claims, 151-186. 

Exalted position of Pope, ” less 
than (iod, but greater than 
man,” 162-167. 

Did not claim that Pope held 
supreme temporal power, 167- 
169. 

Pope has power to appoint and to 
depo.se kings, 169-164. 

His intervention to make peace 
between different countries, 165- 
171. 

Claim to protect the helpless. 171- 
173. 

Confirms treaties and agree- 
ments, 173-185. 

Hia relation to Albigensian Cnuade. 
176-182 
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Claimed to deprive Ray- 

mond of Toulouse Of his lands, 
subject to rights of overlord, 179. 

Cites and interprets Donation as 
applying to all the West, but 
does not use it in msiking tem- 
poral claims, 182, 183. 

His feudal relations— especially 
to England and Sicily — does 
not make much use of feudal 
authority generally, 183-186. 

His relation to the empire, 187- 
234. 

Revival of claim to territories in 
Italy, 194, 196. 

Dispute election of Philip of 
Suabia and Otto in Oennany, 
and Innocent’s relation to this 
till Philip's death, 187-222, 366. 

Relation to Otto, support and 
itnal deposition of Otto, 222, 
233, 366. 

Relation to Frederick II., 197, 
226-233, 366. 

His conceptions as to temporal 
and spiritual powers, syste- 
matised and hardened by In- 
nocent IV., and later by Canon- 
ists, 318. 

Innooent IV. — 

Theory of p^ate property, 16. 

State is lawul even among un- 
believere, and must not be 
destroyed by Pope or Christian 
men, 33, 34. 

Some maintain that kings ore not 
subject to the emperor, but to 
the Pope, 143. 

His relation to Frederick H. (see 
Frederick II-), 293-317. 

His election to Papacy, 1243 — 
293. 

His statement on deposition of 
Frederick II., 300, 301. 

His reply to Frederick’s encyclical 
letter, 306, 307. 

His command to (3erman bishops 
and princes to elect Henry, 
Londgraf of Thuringia, os em- 
peror, 311, 367. 

Innocent IV. ’s position with re- 
gard to tempered power com- 
pared with that of other Popes, 
316, 316. 

Systematises Innocent IH.'s posi- 
tion regarding temporal power 
of Papacy, 318. 

A Cianonist os well as Pope, 318. 

His comment on decree of de- 
position of Frederick II., 319. 

Christ the natural lord could 
have deposed kings, he loft this 
power to his vicar, 319, 322. 

Pope “ de jure ” superior of King 
of France, 320. 


Pope has power to appoint 
“curatores^* of incompetent 
kings, 320. 

Pope “ judex ordinarius omnium,*' 
320. 

Pope can appoint emperor if 
electors are negligent, 321. 
Emperor holds empire from the 
Pope, 321. 

Pope succeeds to jurisdiction of 
negligent kings in virtue of 
lenitudo poteatatis, which he 
olds as Christ’s vicar. 321. 

Appeals to Donation of Constan- 
tino as meaning that Pom holds 
authority of Roman Empire, 
323. 

All temporal aa well as spiritual 
power belongs in principle to 
Fope, 324. 

James of Viterbo — 

Royal authority given by common 
consent of community. 88. 

Relation of temporal and spiritual 
powers, 409-417. 

A spiritual royal power, as well 
as a secular, 410. 

Temporal power imperfect unless 
approved and ratified by spiri- 
tual, 411, 412. 

Temporal power pre-exists in spiri- 
tual, 414 >16. 

Vicar of Christ has all power, 
both temporal and spiritual, 
416, 416. 

Donation of Constantino only 
recognition of what was already 
there, 416. 

No one can justly own property 
unless he is under the spiritu^ 
power, 416, 417. 

Jerusalem : ceded by Sultan to 

Frederick II., 260. 

John. King of England — 

Innocent lll.’s relation to him, 102. 

Intervention by Innooent 111. 
between him and Philip Augus- 
tus, 166-171. 

Innocent III. supports him against 
barons and annuls Magna 
Carta, 184, 186. 

John of Paris — 

Normal function of tho State, 31. 

Royal power derived not from 
Pope but from God and the 
people who have elected him 
or his Mouho, 79, 89. 

To maintain that the Pope givoa 
laws to prince is to destroy the 
*' regimen regale et politioum," 
79. 

Distin^slies the “ prinoipatua 
regidis ” and the “ principatue 
pmitious,” 79. 
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Prefers • EOTemment in which all 
share, 79. 

Contends that this was the form 
of government created by Qod 
under Moses and Joshua, 79, 
80. 431. 

Neither Pope nor prince is owner 
of man’s property, 102, 103. 

Franks were never under empire, 
147. 

Discussion of temporal power of 
Pope, 422-437. 

Error of Waldcnsians that Church 
should not have any lordship or 
riches, 422. 

Error of Herod that Christ was 
earthly kins. 422. 

Aristotelian principle of nature of 
btate, 423, 429, 431. 

One head in spiritual matteri 
appointed by Christ Himself, 
423. 

God has not appointed one bead 
in temporal matters, 423. 

Relation of I’opo to Church prop- 
erty, 423, 424. 

Even if Christ had both powers 
Ho did not commit thorn both 
to Peter ; Oelasian principles, 
424-426. 

Analysis of power given to apostles 
by* Christ, 420. 

The whole conflict has arisen over 
judicial authority in spiritual 
affairs, 426, 427. 

Pope hs.s only inilircct power of 
deposing prince, 427. 

Prince has indirect power of de- 
posing Pope, 427. 

Contemptuous rejection of alle- 
gorical arguments for papal 
authority in temporal matters, 
428, 429. 

Criticism of argument that Pope 
ZacharioH deposed King of 
French, 429. 

And of argument that temporal 
power only deals with material 
things, 42B. 

Pope has no authority in secular 
legislation, 430. 

Criticism of argument that king- 
ship is evil, 431. 

Suggests that it would be well if 
governmoiit of Church were 
constitutional, 431. 

I'opo cannot establish an Article 
of the Faith without General 
Council, 432. 

Discussion of Donation of Con- 
stantine : it referred only to 
Italy and some other provinces, 
has no referenoe to Franks, 
and is legally invalid, 432( 
433. 


Disputed, election to Papacy to 
be decided by Council, 434. 

Pope to be deposed bv General 
Council, or cardinals, for heresy, 
or other great offences, 434- 
436. 

Pope cannot be judged by any one, 

“ per modum auotoritatis,'^ 434. 

Prince entitled to resist the 
violence of Pope with the 
sword, 435. 

Summary of his position, 437. 

John of Viterbo — 

Divine origin and moral function 
of State, 29. 

God subjected law to emperor, 
who is a living law, 65, 60. 

Distinction of the two authorities 
by which God rules men, 357. 

The two swords differ in their 
functions, and are held by 
different ministers, 357. 

Each authority should be content 
with its own province, 368. 

.Jordan of Osnabruck — 

Divine nature of State, 30. 

Charlemagne made empire elective, 
French kingdom independent 
and hereditary, 87. 

Authority of enijs-ror is above all 
other earthly authoritiee, con- 
tains them all, 14.5, 146. 

'* .Tudex OrdinariuB ” — 

PoTie described as, by Innocent 
IV., 320. 

By William Durandus, 326. 

Jus. See under Law. 

Jus Civile ; Is derived from the nat- 
ural law “ per modnm por- 
ticularis determinationis," 41. 

Jus Gentium — 

Slavery confirmed by it. 21. 

It is derivod from the Jus Naturale 
as conclusions are derived from 
premisses, 41. 

.Jus Naturale — 

Relation to distinction between 
nature and convention, 6. 

Ambiguities in treatment of it by 
Roman Jurists, 6. 

These ambiguities repeated in 
Alox. of Halos and Hostiensis, 
14-16. 

Relation to property in Alox. of 
Hales, Innocent IV., and 
Hostiensis. 16. 

Relation to property in St Thomas 
Aquinas, 17. 

Relation to slaveiy in St Thomas 
Aquinas, 21-23. 

By it all men are free. Innocent 
IV., 2. 

The participation of the rational 
creature m the eternal law St 
Thomas Aquinas. 38, 39. 
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Distinotion in St Thomas Aquinos 
between Jus Naturale and Posi- 
tive Law, 39, 40. 

Justice — 

The end of the State, 26-35. 

The test of the lentimate State ; 
Egidius Colonna, John of Viterbo, 
Andrew of Isemia, St Thomas 
Aquinas, 28-36. 

“ Justitia ** of Aragon : His position 
intelligible when compared with 
Count Palatine and that of Feudal 
Court, 110. 

Kin^ 

JEioual to emperor : Andrew of 
Isemia, 87. 

Kingdom “ regale " for it is heredi- 
ta^ ; Empire “ personalo,” for 
it is eieotiv-e ; Andrew of Isemia, 
87. 

Charlemagne made French king- 
dom hereditary and independent 
of Empire, 87. 

Law — 

Its nature, 36-44. 

The embodiment of justice, 36, 37. 

The supreme authority in the 
State, 36, 37. 

Its treatmmt by St Tltomas 
Aquinas, %-44. 

Relation to reason and to justice, 
37. 

Four aspects — eternal, natural, 
divine, human, 38. 

Eternal law is that hy which the 
divine reason governs the uni- 
verse. His “ law " is no other 
than Himself, 38. 

Natural law is the participation of 
the rational creature in the 
eternal law, 38, 39. 

Distinction between natural and 
positive law, this applies both 
to human and divine law, 39. 

40. 

Divine law, that which is revealed 
in Old and Now Testaments, 40. 

Does not contradict natural law, 
but was added that men might 
p^ake in ot»mal law in 
higher measure, 40. 

Human law in relation to reason, 

41. 

Includes “jus gentium and jus 
civile : ” the first is derived from 
natural law as conclusion from 
premisses, the second is derived 
from law “ pier modum particu- 
laris dotorminationis,” 41. 

Human law in relation to “ J us- 
titia,” 41. 

Accepts Ulpian's definition of 
justice, 41. 


St Thomas accepts Aristotle’s dis- 
tinction between “ distributive ” 
and “ commutative” justice, 42. 

Whole system of law is “ jus.” 42. 

“ Jus ” and “ justum ” are “ ob- 
jectum ” of justice, 42. 

Nature of “ judicium,” 42. 

Normally *' judicium ” must be 
acooroung to law, but only if 
law is good, 43. 

Source of law of State, 46-86. 

As custom, 45-50. 

As derived from the assent of the 
community, 60-63. 

This illustrated by legislative 
forms of the Empire, of France, 
of England, and of Spain, 52-63. 

An expression of the will of tho 
emperor or king alone or with 
the community, 64-85. 

Supremacy of law in inediaivul 
State — summary, 457. 

An expression of justice — sum- 
mary, 456. 

Derivi^ from the community and 
its custom — summary, 462. 

Lewes, Song of — 

Illustrates meaning of tho Pro- 
visions of Oxford, 124. 

The king should govern according 
to law, and with the asHcnt ot 
those who represent the com- 
munity, 124. 

Lombardy : Continual cause of quarrel 
between Frederick II. and the Pope. 
Bee (itider FreJc-rick II., 235-317. 

Louis IX.- 

Kefut«8 Oregory IX. *h appeal to 
help him against Frederick II., 
289. 292. 

Appeals by Frederick to Louis IX., 
291-304. 

Attempts to mediote, 294, 308, 
310. 

Promises to protect Innocent IV. 
if attacked at Lyons, 311. 

Treats Frederick as emperor after 
papal deposition, 316, 368. 

Uagna Carta — 

Its limitation of taxation, relation 
of this to doctrine of Civilians 
and feudal lawyers of limitation 
of rulers' rights over private 
property, 103. 

Its phrase that no free man may 
be imprisoned or disseized ex- 
cept by legal judgment, re- 
lated to mediieval principle 
that Court had jurisdiction 
between lord and vassal, 105, 
106. 

Appointment of Committee to 
compel execution of provisions 
of Magna Carta, 120. 
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Manfred : Donation of Constantine 
invalid as far as emperors after 
Constantine are ooneemed, 368. 

Martin, one of the early Civilians of 
Bologna : His doctrine, that em- 
peror was owner of all private pro- 
perty, repudiated by Odofridus and 
Andrew of Isernia, 102. 

Martin of Fano — 

Pope is lord in spiritual matters, 
emperor in secular, 357. 

Cites Qelanian phrases on separa- 
tion of the two authorities by 
Christ, 3,*>7. 

Martin Silimnni : Feudal lord under 
same oblications as vassal, and loses 
his property if he does not observe 
them, 100. 

Matthew Paris — 

CoRihines principle of election 
with that of hereditary succes- 
sion, 90. 

Barons threaten to withdraw 
allegiance and to make war 
upon King John unless he 
CTaiited the liberfios of Henry 
I.’h charter, 113. 

Demand for new charter, and a 
committee to execute it, 121. 


“ Naturaleza ” ; Term under which 
Alfonso X. doscnlics the relation of 
a man to the ruler of his country, 
101 . 

Nature — 

Theory that human institutions 
founded upon convention — not 
nature, 4-24. 

Summary of the conception, 441- 
44.3. 

Nuremberg, Diet of : Determines in 
1274 that Count Palatine is judge 
botwoen omperor and any prince, 107. 

Odofndus — 

Custom as law, 48, 49. 

Custom of Roman people continues 
to bo law, 06. 

Roman people retained the power 
of legislation when they gave 
the emperor his power, 60, 67. 

Prince is “ legibus solutus,” but 
bound by law, 97. 

Repudiatos contention that em 
}>eror has absolute right over 
property of his subjeots, 102. 

Emperor should rule over oil, 
141. 

Pope has no temporal authority 
over emperor, 366, 366. 

Pope greater than emperor in 
spiritual things, emperor greater 
in temporal, 366. 


Pope has jurisdiction over all 
matters where sin is concerned, 
and confirms the emperor ; has 
authority when empire is vacant, 
866 , 

“ Ordinances ” of 1311 ; Repeat oleum 
of Provisions of Oxford that the 
king’s ministers should be appointed 
with oounsel and consent of baron- 
age, 126. 

“Ordonnances” : Illustrate conception 
of source of law in France in twelfth 
and thirteenth centuries, 53-56. 

Otto IV., Emperor — 

Elected by opponents of PliiJip of 
Suabia, a small minority of 
electors, 197. 

Report of his election to the Pope, 
his supporters request conu- 
mation, 298, 34C. 

Innocent’s favourable reply, but 
not final. 201. 

Innocent’s letter to Archbishop of 
Mainz, 1199, about him and 
Philip, 204, 205. 

Innocent's “ Deliberatio ” about 
him and Philip, 207, 210. 

Innocent's recoraition of Otto, 

211 . 

Innocent’s Bull, “ Venerabilem," 
216-218. 

Oath At Neuss, 1201, about terri- 
torial claims of Papacy in Italy, 
220 . 

Death of Philip of Suabia. 1208 — 
222, 

P^locted by princes at Frankfort 
in 1208—224. 

Renews oath of Neuss at Speyer, 
1200, with addition about epis- 
copal elections, 226. 

Crowned os emperor by Innocent 
111. at Rome, 1209 — 227. 

Quarrel between him and Innocent 
111., 225-228. 

Excommunicated, and subjects re- 
leased from their allegiance by 
Innocent III., 1210 — 227, 228. 

Revolt against him in Germany, 
229-232. 

Battle of Bouvines, 1313 — 232. 

Called himself King of the Romans 
by the grace of God and of the 
Pope, 366. 

Palatine, Count — 

Uis position as judge over em- 
peror laid down in ‘ Sachsen- 
spiegel ’ and ’ Sohwabenspiegel,’ 
100 . 

This illuBtrated in proceedings of 
Diet of Nuremberg, 1274 — 106. 

Pamiers, Bishop of : Importance of his 
case in relations between Philip the 
Fair and Boniface VIII., 384. 
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Paul, St : Hia interpxetation of the 
8tor^ of fall, and the oonoeption of 
origin of government, 6. 

Penonality — 

Aristotle, 7. 

Expression of the conception in 
New Testament, 7, 8. 

Importance of development of con- 
ception, 443. 

Philip Augustus ; Intervention o f 
Innocent III. between him and 
John, 166-171. 

Philip of Suabia — 

Reeled emperor, 1198—107 

Innocent Ul.’s reply to letter 
announcing election, 202 . 

Innorent's letter to Archbishop of 
Mainz, urging that the person 
elected must be one whom 
Church could accept, 204, 
206. 

Innocent lU.'s “ Doliberatio ** on 
Philip and Otto, 208, 210. 

Protest of Philip’s supporters 
against proceedings of legate, 
216. 

Innocent's reply — “ Venerabilem,” 
215-218. 

Second election and coronation in 
1206—221. 

Conciliatory mgotiations between 
Philip and Iimocent, 1200 — 221. 

Absolution by Innocent III. in 
1207—222. 

His murder, 1208—222. 

Philip IV. of France, the Fair ; Con- 
flict between him and Boniface VIII. 
(for details see under Boniface Vlll.), 
374-440. 

Pierre Dubois — 

‘ Deliberatio,’ 387, 

Charges Boniface VIII. with heresy, 
387. 

Denies legal validity of Donation 
of Constantine, 387. 

Spurious Bull, “ Deum Time,” 
attributed to him by cardinals 
and Pope, 390, 391. 

PlacentinuB : Admits that custom of 
Roman people once made law, but 
as they had transferred this powci 
to emperor, this is no longer tho 
case, 00. 

Political Freedom in Cicero and Roman 
Law, 447. 

Pope — 

With Charlemagne mode empire 
elective, by German princes , 
Jordan of OsnabTtiok, 87. 

Treatmont of his temporal power 
by Innocent 111. Suo under 
Innocent III. 

Treatment of hia temporal power 
by Innocent IV. See under 
Innocent IV. 


Hia temporal power extends to 
Jews and Infidela (limooent 
IV.), 323. 

IVeatment of his temporal power 
1^ Hostiensis, 324-332. 

Ronred of Beneventum says that 
some held that emperor was hia 
vassal, 334. 

Treatment of his powers by Bona- 
guida of Arezzo, 334. 

RMation to temporal power in 
William Durandus, 336-337. 

In Vincent of Beauvais, 338-342. 

In Ptolemy of Lucca, 342-348. 

In St Thomas Aquinas, 348-354. 

In Odofridus, 366-367. 

In Martin of Fano, 367. 

In John of Viterbo, 367-359. 

In Andrew of Isemia, 369. 

In ‘ Assizes of Jerusalem,' 369, 

360. 

In law boolu) of Alfonso X., 360, 

361. 

In ” Etablissements de Saint 
Louis,” 361. 

In Beaumanoir, 361, 362. 

In Bracton, 363. 

In ‘ Sachsenspiegel,’ 364. 

In * Schwabonspicgel,' 366. 

In ” Constitutiones ” of empire, 
360. 

In Boniface VIII., 374, 393. 

In anonymous tract on ” Cleriris 
Laic'OM,” 394 308. 

In Hoiiry of Cremona, 308. 402. 

In EgidiuH Colonna, 402-409. 

In James of Viterbo, 409-419. 

In ' Quawtio in Utramque I’artom,’ 
421. 

In ‘ Queestio de Potestatu Papic,' 
421. 422. 

In John of Paris, 422-437 

Treatment of relation of I’upe to 
Church properly by John of 
Pans, 423, 424. 

Treatment of relation of Pope to 
authority of bishops by John of 
Paris, 426. 

Summary, 437-440. 

Portugal ; Innocent IV. appoints 
'* Curator ” of kingdom, 66. 

Posidonius : Golden Ago and its dis- 
appearance, 6. 

Post- Aristotelian philosophy — 

Relation of roedia>val theory to, 
1-4. 

Relation of Roman law and Chris- 
tian Fathers to, 1-4. 

* I’rague Fragment ’ : ” Jus ” flows 

from justice, 37. 

Property, private — 

A consequence of vice according 
to Posidonius, 6. 

Consequence of sin according to 
Fathers ami Canon Lawyers, 14. 
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And according to Alexander of 
Hales, 14, IS. 

Mot primitive but right, Innocent 
IV.. 10. 

Not primitive, but created by 
natural law of nations, Hos- 
tiensis, 16. 

Treatment by St Thomas Aquinas, 
17-20. 

Limitation of rights of ruler over 
property of his subjects, 101- 
103. 

Discussion of this question by 
Bologna Civilians, 102. 

Egidius Coinnna ; no one can 
legitimately hold property who 
is not regenerated and ab- 
solved by Church, 407-409. 

All property derived from the 
Church, which hu “ dominiiun 
superiuH ” in things, 407. 

The same doctrine held by John 
of Viterbo, 410, 417. 

John of Varis attributes to 
Wuldcnsians the view that the 
Cliurch should not possess tcin- 
iioinl riches, 422. 

John of Paris rliscusses relation 
of Pope to Church property, 
423, 421. 

“ ProvisKins ” of Oxford i A council to 
bo appointed wiio were to control 
justiciar, chancellor, and treasurer, 
122. 123. 

Ptolemy of Lucca — 

Ite’states Aristotle’s theory of 
slaverj-, 23, 2-t. 

Divino origin and function of 
State, 27. 

Compares the “ regimen politiouin 
and the “dominium regale,’’ 
72. 7.3. 

His liwitment of the temporal 
power of the Pofie, 342-348. 

Temporal nutliority comes from 
Cod. .343. 

Temporal power belongs properly 
to Pet<-r end his successors, 
344. 

Donation of Constaiitiiio laerely 
recognised this, 340. 

Augiislus tlio vicar of Christ, 
346. 

Poi>« therefore deposes kings and 
transfers oinpire.s, 344-347 

‘ Quiestio do PoloBtato Papcc ’ : En- 
uiucratas arguments for and agaiii.st 
temporal authority of Papacy, 421, 
422. 

‘Qiuc.stio in lltramquo Partem ’ — 

Denies temporal headship of Pope, 

421 . . , 

King of France holds neither from 
emperor nor Pope, 421. 


Donation of Constantine legally 
invalid, 421. 

Denies deposition of King of 
Franks by Pope Zacharias, 421. 


Representative system — 

Embodiment of mediaeval political 
principles, 1. 

CrMted m the Middle Ages, 129. 

Common to a1' important coun- 
tries in Western Europe, 129. 

Appearance of the system in 
England, 130-132. 

Development under Edward I., 
132. 


Principles represented in sum- 
mons to Parliament, 1295 — 
133, 134. 

Earlier development in Castile 


and Leon, 1 3^ 13G. 


Development in empire, 136 
In Italy and Sicily, 137, 13S, 

Tn Franco, 1 39. 

Summary, 472. 

Kicliard of Cornwall : Refuses to sub- 
mit the question of his election to 
empire to the Pope, 308. 

Roffred of Beneventum, Canonist and 
Civilian : Mentions that some held 
that emperor was vassal of Pope, 


334. 


Roman law-- 

Its relation to post- Aristotelian 
philoBopliy and conception of 
nature, 1, 4, 5. 

The conception of natural liberty, 
6 . 

Rousseau and the return to Aristotle, 


4. 

Rudolph of Habsburg — 

Recognises right of Gorman princes 
to elect Roman king, 87. 

Submission of his complaint 
against King of Bohemia to 
Diet and Count Palatine, 107. 

Relation of Popes to his election 
and recognition, 3fp9-372. 

Uses phrases which seem to imply 
tlie principle of tbe distinctive 
character of the two powers, 
374. 

Ruler — 

Source, nature, and limitations of 
authority, 86-111. 

Election and hereditary succession, 
87-90, 

His representative character, in 
St Thomas, 89. 

General conception of mode of 
succession, in Matthew Purls. 
90. 

His authority drawn from consent 
of men ; Egidius Colonna, 88, 

May be deposed by consent of 
men : Egidius Colonna, 88. 
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Nature and limitB at authority in 
Bt Thomas Aquinas, 90-97. 

His authority is divine, dis- 
obedienoe is mortal sin, St 
Thomas, 90, 91. 

His authority divine only so far 
as it is just : St Thomas, 91. 

Treatment of tyrant, by St 
Thomas Aquinas, 92-90. 

Zamitstioas of his authority by 
law : Odofridus, Boncompagai, 
Vinceat of Beauvais, Alfonso 
X., Bracton, Feudalism, Martin 
Sillmani, Andrew of Isemia, 
97-101. 

Limitation of his rights over prop- 
erty : Odofridus, Andrew of 
Isemia, John of Fans, Alfonso 
X., Magna Carta, 101-103. 

Machinery for enforcing the law 
even upon the ruler : Bracton, 
* Sachsenspiegel,* Diet of Nurem- 
berg, Alfonso X.. illustrations 
from cases in Leon, Castile, 
Aragon, 106-111. 

Renunciation of obedience and 
resistance, 112-11.0. 

Deposition of ruler, 116-110. 

Appointment and control of king’s 
ministers, 120-127. 

Source and lirmte of his authority 
— summary, W8. 

‘ Sachsenspiegel ’ — 

King elected by the Germans, 88. 

All temporal authority derived 
from election, 88. 

Its doctrine, that Count Palatine 
was judge over emperor, 106. 

This illustrated in proceedings 
of Diet of Nuremberg, 1274 — 
107. 

King can be deposed by princes, 
117. 

P(m has spiritual sword, king 
has temporal, 364. 

Pope cannot interfere in "land- 
recht " or " lenrecht,” 364, 

A lawfully excommunicated person 
may not be elected king, 365. 

Schwabenspiegel ’ — 

All temporal authority derived 
from election, 88. 

Count Palatine is judge over 
emperor, 106. 

This illustrated in proceedings 
of Diet of Nuremberg, 1274 — 
107. 

King can be deposed by prinoes, 
117. 

Christ gave both swords to Peter ; 
Pope entrusts the one to em- 
peror, 366. 

Pope cannot interfere with “ land - 
reobt ” or “lenrecht,” 366. 


Sedition- 

Opposed to justice and common 
good, a mortal sin : Bt Thomas 
Aquinas, 32, 92. 

Revolt against tyrant is not 
sedition, 32, 92. 

Sicily — 

Inmortance of, in oonSict of 
Papacy and Frederick 11., 187. 

Death of William II. : Henry 
VI. claims crown in virtue of 
his wife Constance, 190. 

Death of Henry VI. : accession of 
Constance and of Frederick II., 
193, 196, 196. 

New regulations for episcopal elec- 
tions, Ac., in Sicily, 196. 

Innocent III.’s statement in " De- 
li beratio ” that union of Sicily 
and empire would be disastrous 
to the Church, 208. 

Otto invades Sicily, and Innocent 
III. excommunioatos him and 
releases his subjects from their 
oath of allegiance, 227, 228. 

Frederick accepts same regula- 
tions about episcopal elections in 
Sicily as Constance, 230. 

Frederick does homage to Pope 
for Sicily, 231. 

Coutinual cause of quarrel between 
Frederick and Pope Honorius 
111. and Gregory IX. (see 
under Frederick It.), 236. 

‘ Riete Partidas.’ See under Alfonso X« 

■Sirinond, eons) itu( ion of — 

Cited by Innocent IV., 314. 

Innocent lll.’s roforeuce to the 
citation, in Vincent of Beauvais, 
341. 

Slavery - 

Contrary tc natural law : Canon- 
ists and Civilians, 21. 

Contrary to natural law In- 
nocent IV., 21. 

Created by the divine law, and 
approved by Canon law : Hos- 
tiensis, 21. 

Theory of St Thomas Aquinas, 
21-23. 

Restatement of Aristotelian theory 
by Ptolemy of Lueon and 
Egidius Colonna, 23, 24. 

Sovereignty ; Beginning of modem 
theory of, 61. 

Spain — 

Nature of legislation, 66-60. 

Forms of le|psIation, 60-62. 

Right of withdrawal of allegiance 
and resistance to king who 
violates law, 114, 115. 

*' Hermandades ” — leagues to de- 
fend thnirrightRagainstlords, 1 16. 

State: Its Divine nature and moral 
fimction, 25-30. 
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This tho universal principle of 
Middle Ages, 2S, 26. 

Apparent exception in St Augua* 
tine and Gregory VII., 25, 
20 . 

Norms, view in Vincent of Beau- 
vais, Ptolemy of Lucca, Egidius 
Colonna, Anonymoua Supporter 
of Boniface VIII., John of 
Viterbo, Jordan of OenabrOck. 
Andrew of laernis, and John of 
Paris, 20-31. 

The same principle in St Thomas 
Aquinas, 31-33. 

This applies to all States, even 
those of unbelievers : Innocent 
IV. and St Thomas Aquinas, 
33, 34. 

Its moral function — summary, 440, 
458. 

States General of France — 

Called together in 1302 — 139. 

Included representatives of towns, 
with full power to act for 
them, 139. 

Their action with regard to dis- 
pute l>etween Boniface VIII. 
and Philip tho Fair, 388-390. 

Stoics— 

Primitive Golden Age, 5. 

Golden Ago lost by appearance of 
evil, 5, 10. 

Sverro, King of Norway : Excom- 
municated by Coclcstine III., 66. 


Tancred, Canonist : Cited by Hos- 
tiensis as saying that emperor re- 
ceived the temporal sword from tho 
Church, 325. 

Taxation ; Conflict over this illustrates 
bmitntion of right of rulers over the 
projierty of subjects : Odofridiis, 
Androw of Isomia, John of Piiri.s, 
Alfonso X., Magna C'artii, 101- ]<>;). 

Temporal and spiritual powers; Their 
relation — summary, 461-466. 

Thomas Aquinas, St — 

Return to .\nstotle, 4. 

Ri-covcry of tho works of Aris- 
totle, 10. 

Rt'statcmenl of Aristotle’s theory 
of human institutions, 10-24. 

Political society a natural in- 
stitution, 10-14. 

Treatment of jirivote projiorty, 
17-20. 

Treatment of slavery , 21-22. 

Divine authority of the titate niid 
it.s moral function, 31-33. 

Authority of tho ruler limited by 
justioo,32. 

End of tho State is virtue and 
*• fruition " of the divine, 33- 
34. 


State is lawful among unbelievers, 
for it arose from natural reason, 
34. 

The nature or forms of law : 
eternal, natural, human, divine, 
36-44. 

Custom as a source of law, 46, 48. 

Law as founded upon agreement, 

68 . 

Law as made by prince who has 
care of the people and bears 
thoir person, 68, 69. 

Law as made by the whole multi- 
tude, 68, 69. 

Prefers law made by “ majores 
natu cum plebibus,” 69, 70. 

Representative character of princes 
“ gerunt vicem Dei et com- 
munitatis,” 89. 

Two modes of creating political 
authority — by the people or by 
some superior, 89. 

Political authority divino, and 
requires obedience, but only if 
just, 91. 

Treatment of tyrant, 62-96. 

Sedition is mortal sin, but rosis- 
tance to tyrant is not sedition, 
92. 

In commentary on ' Sentences,' 
seems to approve of the murder 
of tho tyrant, 63. 

In his later work ; care should bo 
tiken not to appoint a ruler 
who may become a tyrant, 
hiH authority should be re- 
stricted, and if he become a 
tyrant ho should bo removed 
by public authority, 94-96. 

In a good government all sliould 
have Bomo share, 64. 

Ho finds exam pie of tliia in Gov- 
ernment of Moses, osbiated by 
an anstovracy and persons 
elected by all tho people, 94, 93. 

Treatiuoiit of temporal power of 
Papacy, 348-364. 

Man needs a divine rule to attain 
the " fruition " of the divine, 
348. 

“ Ministeriuni ’’ of this rule com- 
mitted to tho priests, and 
especially to the Pope, 348. 

Spiritual power may lawfully 
interfere in those temporcu 
matters loft to it by the secular 
power, 346. 

Subjeets are ipso facto released 
from oath of allegiance to ruler 
excommunioatod for apostacy, 
350. 

Denies m Commentary on ‘ Sen- 
tences ‘ any general authority 
of eoolesiastical over political 
power, 351. 
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Except in cue of Pope who holds 
the highest place in both 
powers, 351, 362. 

Speaks in ‘ Questiones Quodli- 
betales ’ of kings as vas^s of 
Church, 362. 

Discussion of the relation of these 
divergent opinions of St Thomas, 
362-364. 

Prince not subject to law, dis- 
cussion of tee meaning of this. 
Appendix I. 

Tyrant — 

Bevolt against tyrannical govern- 
ment not sedition according to 
St Thomas Aquinas, 32-90. 

Treatment by St Thomas, 02-96. 

In Commentary on ‘ Sentences * 
St Thomaa seems to approve 
murder of tyrant, 63. 

In later work says that care 
should be taken not to appoint 
a man who may become tyrant, 
authority of ruler should be 
limited ; if he becomes a 
tyrant ^ should be deposed by 
public authority, 03-06. 

King who obtains kingdom by 
force, or misuses his power, 
is a tyrant — Alfonso X., 09. 

** Unam Sanotam ’(teull : Its contents 
and character, 392, 393. 


Urban IV., Pope: Does not claim 
right to decide in case of disputed 
election to empire, 368. 

Venice : In alliance with Gregory IX. 
against Frederick II., 269. 

Vincent of Beauvais — 

His Speculum a medieeval encyclo- 
pseoia, 26. 

Cites Cicero’s definition of the 
State from St Isidore, 20. 

Cites John of Salisbury on prince, 
aa one who seeks and promotes 
“ equita^” 27. 

Cites Qelaaiua I. on separation of 
the two powers, 27. 

Cites Hugh of St Victor on the 
division of the body of Christ 
into two orders, 27. 

Custom and law, 48. 

Cites John of Salisbury, prince is 
“ legibuB Bolutus,” but be is 
bound by law and mquitas, 
98. 

Court administers justice evon 
against the king, 106. 

If king will not submit to the 
Court, Court may lawfully de- 
pose him, 105. 

Temporal power of Pope, 334-346. 

William, Count of Holland : elected 
emperor, 1247 — 312. 
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